TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phc

Ban &n sb: 21/2020/HNGD-PT
Ngay 24 - 6 - 2020
“V/v tranh chap ly hon”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phén - Chii toa phiéntda:  Ong Nguyén Hitu Ba

Céac Tham phan: Ong Td Chénh Trung

Ong L& Hoang T4n

- Thw ky phién toa: Ba Dinh Thi Trang - Thu ky Toa 4n nhan dan c4p cao
tai Thanh phd H6 Chi Minh.

- Pgi dién Vign kiém sat nhan dan cdp cao tgi Thanh phé Hé Chi Minh:
Ong Nguyén Minh Son - Kiém sat vién tham gia phién toa.

Ngay 24 thang 6 nam 2020, tai tru s& Tda 4n nhan dan cip cao tai Thanh
phd HS Chi Minh xét xtr phlic tham c6ng khai vu 4n hon nhan gia dinh thy ly sb:
21/2017/TLPT-DS ngay 18 thang 12 ndm 2017 vé viéc “Tranh chdp ly hén .

Do Ban &n hon nhén gia dinh so tham sé 1301/2017/HNGD-ST ngay 25
thang 9 nam 2017 caa Toa &n nhan dan Thanh phé HO Chi Minh bi khang nghi
va khang céo.

Theo Quyét dinh dua vu &n ra xét xir phic tham sb: 497/2020/QDPT-
HNGD ngdy 04 thang 5 niam 2020 va Quyét dinh hodn phién toa sé:
76/2020/QD-PT ngay 29 thang 5 nam 2020 gitra cac duong su:

Nguyén don: Ong Chan D (Tran T), sinh ndm 1940.

Dia chi: 8xx/2-4 S, Phuong 1x, Quén 1x, Thanh phé H6 Chi Minh.

Dia chi lién lac: SO 1xx, Puong 1x, phuong B, quan B, Thanh phé Ho Chi
Minh. (ving mat)

Nguoi dai dién theo 1y quyén ciia nguyén don: Ong Pham Xuan B, sinh
nam 1987.

Dia chi: S6 5xx, C, Phuong 1x, quan T, Thanh phé HO Chi Minh. (c6 mait)

Nguoi bao vé quyén va loi ich hop phdp ciia nguyén don: Luat su Nguyén
Trung T, Cong ty Luat TNHH Manh Hung — Poan luit su Thanh phé H6 Chi
Minh — Poan luat su Thanh phd H6 Chi Minh. (c6 mit)



Bi don: Ba Van Thuy Tra M, sinh nam 1974.

Pia chi: Sb 1x, dudng s6 X, khu dan cu T, huyén B, Thanh phé) HO Chi
Minh. (ving mat)

Nguwoi dai dién theo 1y quyén cua bi don vé phdn tai san: Ba Phan Thi
Thanh S, sinh nam 1974.

Pia chi: S6 2xx/1x, khu phé X, phuong T, Quan 1x, Thanh phé Ho6 Chi
Minh. (c6 mat)

Nguwoi c6 quyén lgi, nghia vu lién quan:

- Ba Van Thuy Uyén L, sinh nam 1969.

Dia chi: S6 1xx, buong T, khu phé X, L, P, tinh Binh Thuan. (Véng mat)

- Cong ty TNHH Thién Hoang M.

Dia chi lién lac: 8xx/2-4 S, Phuong 1x, Quan 1x, Thanh phé) H6 Chi Minh.

Nguoi dai dién theo ity quyén ciia Cong ty TNHH Thién Hoang M: Ba
Duong Thi Lé T, sinh nam 1987.

Dia chi: S6 1xxx/5/2/4H, L, 4p X, x& N, huyén N, Thanh phé H6 Chi Minh.
(c6 mat)

- Ong Tran Paul Xuan B, sinh nam 1973.

Pia chi: 8xx/2-4 S, Phuong 1x, Quén 1x, Thanh phd H6 Chi Minh. (vang mit)

- Ba Nguyen V, sinh nam 1973.

Dia chi: 8xx/2-4 S, Phuong 1x, Quéan 1x, Thanh phd H6 Chi Minh. (vang mit)

Vién kiém sdt khdng nghi: Vién truong Vién kiém sat nhan dan Thanh phd
Hb Chi Minh.

Nguwoi khdng cdo: bi don ba Van Thay Tra M, nguoi dai dién theo oy quyén
vé phan tai san cua bi don ba Phan Thi Thanh S, Céng ty TNHH Thién Hoang
M do ba Duong Thi L& T dai dién.

NOQI DUNG VU AN:

Theo don khéi kién ctua 6ng Chan D (Tran T) ngay 15/04/2011 va cac ban
tu khai, bién ban hoa giai, ba Nguyén Thi Kim O 1a dai dién theo uy quyén cua
nguyén don vé phan tai san trinh bay:

Nam 1996, 6ng va ba Van Thay Tra M két hon va c6 mot con chung 1a
Chan Thién T (Chan D1), sinh ngay 03/09/2000. Trong qua trinh chung séng vo
chong c6 qua nhiéu mau thudn do tinh tinh, tinh cach va 16i séng khong phu
hop. Nay muc dich hon nhan khong hanh phuc.
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Trudc nam 1994, 6ng Chan D ¢6 mua cin nha sb 5/A7 (s6 méi 8xx/2) S,
Phuong 1x, Quan 1x, Thanh phé H6 Chi Minh va nho em trai 13 Tran Ty N
dung tén dum. Pén thang 05 nim 1996 6ng két hon véi ba Van Thiay Tra M va
c6 01 nguoi con chung 1a Chan Thién T (Chan D1), sinh ngay 03/09/2000 (hién
dang sinh sdng cung ba M tai Hoa Ky).

Sau khi két hon, 6ng Chan D nhd em trai Tran Ty N sang tén cin nha sd
5/A7 S, Phuong 1x, Quan 1x cho vo 6ng Chan D la ba Van Thay Tra M ding
tén dum do ong 1a Viét Kiéu khong thé ghi tén chung trén gidy t& nha. Dén nim
2000 6ng Chan D mua thém cin nha ké bén cin nha 5/A7 1a cin 6/A7 (s6 moi
hién nay 1a 8xx/4). Ong va ba M tién hanh thu tuc xac 1ap 02 cin nha 5/A7 va
6/A7 vao cing mot gidy chii quyén (Gidy ching nhin quyén s¢ hitu nha & va
quyén sir dung dat ¢ sb6 1067/DCND ngay 12/03/2003). Pén nim 2006 d6ng
Chan D va ba M nhan duoc quyét dinh thay d6i s6 nha méi 1a 8xx/2-4 S,
Phuong 1x, Quan 1x, Thanh phé H6 Chi Minh.

Nay 6ng Chan D yéu cau ly hon véi ba Van Thay Tra M;

Vé con chung: Ong Chan D dong y dé ba M tiép tuc nudi dudng tré Chan
Thién T (Chan D1), sinh ngay 03/09/2000 cho dén truong thanh.

Péi véi tai san ong Chan D xéc dinh tai san chung ciia 6ng Chan D va ba
Vian Thay Tra M 13 can nha 8xx/2-4 (s6 cii 5/A7 va 6/A7) S, Phuong 1x, Quéan
1x, Thanh phé H6 Chi Minh. Ong Chan D yéu cau Toa an chia d6i cin nha 8xx/2-
4 (5/A7 va 6/A7) S, Phuong 1x, Quan 1x, Thanh phd H6 Chi Minh, ong Chan D
yéu cau dugc nhan gid tri.

Tai cac ban tu khai va bién ban hoa giai ba Van Thay Tra M trinh bay:
Vé quan hé hon nhin ba va ong Chan D did ly hon hop phap tir ngay

24/5/2001 theo Quyét dinh s6 960/CNTT-HNST ctia Toa an nhan dan Thanh
ph6 H6 Chi Minh, quyét dinh nay da c6 hiéu luc phap luat.

Vé con chung: Ba yéu cau tiép tuc dugc nudi dudng tré Chan Thién T
(Chan D1), sinh ngay 03/09/2000 cho dén trudng thanh.

Vé tai san chung: Cian nha 8xx/2-4 (s6 cii 5/A7 va 6/A7) S, Phuong 1x,
Quan 1x, Thanh phé Ho6 Chi Minh 1a thudc sé hiru caa ba, tuy nhién do qua trinh
chung séng voi nhau 6ng Chan D ¢6 gitip d& tién cho ba nén ba dong y chia cho
6ng Chan D. Ba khong c6 kha nang nhan cin nha 8xx/2-4 (s6 cii 5/A7 va 6/A7)
S, Phuong 1x, Quan 1x, Thanh phé HO Chi Minh va hoan lai gia tri cho ong
Chan D. Ba yéu cau Toa 4n cho thoi han 06 thang dé tim ngudi mua nha, sau d6
ba va 6ng Chan D sé& ty thoa thuan viéc phan chia gia tri. Néu hét thoi han 06
thang ma khong ban dugc nha thi ba yéu cau Toa an xét xir vu an theo quy dinh
ctia phap luat. Ngoai ra ba khong co6 yéu cau gi khac.
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Tai cac ban tu khai, bién ban 14y 16i khai va bién ban hoa giai ngudi cO
quyén loi, nghia vu lién quan ba Van Thay Uyén L trinh bay:

Ba 1a chi rudt ciia ba Van Thuy Tra M. Ngudn gbc cin nha 8xx/2-4 S ba
khong biét, chi biét hién nay 1a ciia ba Van Thuy Tra M ding tén so hitu theo
gidy chimg nhan quyén sé hitu nha & va quyén str dung nha & va quyén sur dung
dat & s6 1076/DCND ngay 12/3/2003. Vao ngay 31/8/2012, ba Van Thay Tra M
d3 uy quyén cho ba dugc quan 1y, sit dung cho thué (ké ca viéc thanh 1y, hity bo
hoic tiép tuc cho thué), thé chap (ké ca thu tuc ding ky, x6a ding ky hodc tiép
tuc thé chip), thé chip dé bao dam nghia vu cho bén thr ba, d6i v6i can nha sb
8xx/2-4 S, Phuong 1x, Quan 1x, Thanh phé H6 Chi Minh (theo hop dong uy
quyén coéng ching sé 023565 ngay 31/8/2012). Can nha nay, hién dang kinh
doanh khach san V (la chi nhanh Céng ty TNHH Thién T — do ba la giam ddc.
Can nha néu trén trudc ddy ba M c6 thé chip cho ngan hang VBbank, hién nay
da giai chap va ciing khong cho ai thué. Hién nay ba ciing khong thé chap dé bao
dam nghia vu cho bén thir ba, dbi véi can nha sd 8xx/2-4 S, Phuong 1x, Quan
1x, Thanh phé HO Chi Minh. Gidy to nha (ban chinh) hién nay ba dang giit.
Trong qua trinh quan 1y sir dung nha cin nha s6 8xx/2-4 S, Phuong 1x, Quan 1x,
Thanh phé Ho Chi Minh ba khong x4y dung, sira chita gi. Ba chi la ngudi duoc
ba M 1ty quyén nha chit khong c6 quyén loi gi d6i voi can nha trén. Ba khong c6
yéu cau gi khac. Pé nghi Toa an giai quyét vu an theo quy dinh.

Tai bién ban lay 16i khai ngay 05/05/2014, bién ban hoa giai cong ty
TNHH Thién Hoang M ¢0 ba Van Thay Uyén L 1a dai dién theo phap luat trinh
bay:

Vao ngay 31/8/2012, ba Vian Thay Tra M da iy quyén cho ba dugc quan
1y, str dung cho thué (ké ca viéc thanh 1y hoic tiép tuc cho thué), thé chap (ké ca
thu tuc ding ky, x6a diang ky hoic tiép tuc thé chap), thé chap dé bao dam nghia
vu cho bén thtr ba, d6i véi can nha sd 8xx/2-4 S, Phuong 1x, Quan 1x, Thanh
phé HO Chi Minh (theo hop ddéng Uy quyén cong ching s 023565 ngay
31/8/2012). Can nha nay hién dang kinh doanh khach san Thién Hoang M (c6
tén cong ty TNHH Thién Hoang M) do ba Van Thuay Uyén L dai dién theo phap
luat. Néu nguyén don va bi don thoa thuan duoc tai san hoic Toa an giao tai san
do6 cho ai thi ba la nguoi dai dién theo phap ludt cia Cong ty s€ ngung kinh
doanh, don di va giao tai san lai theo quyét dinh hoac ban an ctia Toa an. Khach
san V (cong ty TNHH Thién T) hién nay khong con hoat dong va da do6i thanh
Cong ty TNHH Thién Hoang M. Trong qua trinh quan 1y Cong ty TNHH Thién
T, cong ty TNHH Thién Hoang M sir dung cin nha sé 8xx/2-4 S, Phuong 1x,
Quan 1x, Thanh phd H6 Chi Minh Céng ty khong x4y dung, sira chita gi. Ba dai
dién cho Cong ty khong ¢ yéu cau gi khéc.



Tai bién ban 14y 16i khai ngay 02/03/2014 nguoi c6 quyén loi, nghia vu lién
quan éng Tran Paul Xuan B trinh bay:

Vao thang 6/2014, 6ng bt dau vao lam quan 1y khach san cho ba Vin
Thiy Uyén L. Ong khang dinh ong chi 1am thué cho ba Van Thay Uyén L chir
khong phai thué lai khach san Thién Hoang M dé kinh doanh. Trong thoi gian
quan 1y khach san 6ng c6 thoa thuan véi ba Vian Thay Uyén L 13 ong s& bo tién
stra chira tAng 5, 6 ctia khach san Thién Hoang M dé lam chd & cho gia dinh 6ng,
sau do gia dinh 6ng dugc ¢ tai do trong thoi han 5 nam. S tién sira chita khoéng
500.000.000 ddng dén 600.000.000 dong Hién nay gla dinh 6ng van & tai tang 5
va 6 cua khach san Thién Hoang M gdm c6 vo chong ong va cac con. Ong
khéng c6 yéu cu tién sira chita hay tranh chip gi lién quan dén cin nha 8xx/2-4
S, Phuong 1x, Quan 1x, Thanh phé H6 Chi Minh. Ong s€ tu thoa thuan véi ba
Vin Thiy Uyén L. Pé nghi Toa an giai quyét vu 4n theo quy dinh ctia phap luat.
Do ban cong viéc nén 6ng xin dugc Véng mat tai cac budi 1am viée, hoa giai, xét
Xt vu an “Ly hon” gitra 6ng Chan D véi ba Van Thuy Tra M.

Tai don xin giai quyét vang mat nguoi c6 quyén loi nghia vu lién quan ba
Nguyen V trinh bay:

Choéng ba 1a 6ng Tran Paul Xuan B di co 10i khai tai Toa, ¥ kién cta ba 1a
théng nhat nhu ¥ kién ctia 6ng Tran Paul Xuan B, ba cam két khong c6 bat cir ¥
kién hay yéu cau nao khac. Do ban chim soéc con nho nén va xin phép duoc
vang mit trong cac budi 1am viéc, hoa giai va xét xtr phan chia tai san sau khi ly
hén giita ong Chan D (Tran T) va ba Van Thay Tra M.

Tai bién ban lay 10i khai ngudi 1am chimg 6ng Tran Ty N va ba Do Tiéu P
trinh bay:

Ong 12 em rudt ciia 6ng Chan D, ba B3 Tiéu P 1a vo cia 6ng (em dau cua
6ng Chan D). Nam 1995 ong va ba Do Tiéu P mua cin nha s6 5/A7 s clia ong
Nguyén Vin L va ba Poan Thi M, véi gia 80 luong vang SIC ¢ 1am hop dong
cong ching. Sau d6 6ng va ba B3 Tiéu P da duoc cap Gidy ching nhan quyén
sO hitu nha.

Thang 4/1995, 6ng c6 vay cua dng Chan D 200 lugng vang SIC dé lam an.
S6 tién mua nha 5/A7 S ciing 1a do 6ng vay ciia 6ng Chan D. Khi mua nha hién
trang nha 1a nha cép 4. Nam 1995 o6ng xay lai can nha trén thanh 01 trét, mot
limg, hai lau, s tién xay dung nha ciing 1a s6 tién vay ciia 6ng Chan D. Nam
1996 dng Chan D yéu cau 6ng hoan tra lai so vang da vay, nhung do kho khin
nén ong dé nghi ding cian nha 5/A7 S dé can trir ng vay. Ngay 06/9/1996 vo
chong ong véi 6ng Chan D va ba Vian Thly Tra M c6 1am hop dong vé viéc
chuyén nhuong quyén sé hitu, theo d6 vo chong Tran Ty N dong ¥ chuyén
quyén so hitu cin nha 5/A7 S cho 6ng Chan D va ba Vian Thay Tra M. Ong xac
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dinh s6 tién mua cin nha 5/A7 S 1a ctia 6ng Chan D cho dng vay, ddy 1a tai san
riéng ctia 6ng Chan D, khong lién quan dén ba Van Thiy Tra M. Nhung do ong
Chan D 1a ngudi Viét Nam khong thé dung tén nha va ba M 1a vo caa ong Chan
D nén 6ng va ba B3 Tiéu P chuyén quyén sé hitu cin nha néu cho ba Van Thay
Tra M. Do ban cong viéc nén vg chéng ong xin duoc Véng mit tai cac budi lam
viéc, hoa giai, xét xir vu an ly hon gitta ong Chan D va ba Van Thay Tra M.

Tai Ban an hén nhéan gia dinh so tham sé 1301/2017/HNGP-ST ngay 25
thang 9 nam 2017 ciia Tod &n nhan dan Thanh pho Ho Chi Minh da quyét dinh:

Cian ctr khoan 1 Diéu 28; khoan 3 Diéu 35; diém ¢ khoan 1 Diéu 37; diém
b khoan 2 Diéu 227; khoan 1 Diéu 228; Piéu 229; khoan 2 Diéu 244; diém g
khoan 1 Diéu 217 va diém ¢ khoan 1 Diéu 192; khoan 1 Diéu 273 va Diéu 469
Bo luat tb tung dan su;

Can cir Diéu 28; Diéu 33; Diéu 81; biéu 82; Piéu 83; Diéu 84; Diéu 107;
Piéu 110; Piéu 116; Piéu 118 Luat Hon nhan va gia dinh ¢6 hiéu luc thi hanh tir
ngay 01/01/2015;

Can ctr khoan 2 Diéu 305 Bo luat dan sy nam 2005;

Cian ct khoan 9 Piéu 27 Phap lénh an phi Lé phi Toa 4n cua Uy ban
thuong vu Qudc hoi ngay 27/02/2009;

1. Pinh chi giai quyét yéu cau cua 6ng Chan D (Tran T) vé phan quan hé
hén nhén giita 6ng Chan D (Tran T) va ba Vin Thay Tra M (di c6 Quyét dinh
cong nhan sy thoa thuan cua cac duong su thuan tinh ly hon s6 960/CNTT-
HNST ngay 24/5/2001 cta Toa an nhan dan Thanh phé H6 Chi Minh c6 hiéu
luc phép luat).

2. Vé con chung: Ba Van Thuy Tra M tiép tuc nudi dudng tré Chan Thién
T (Chan D1), sinh ngay 03/09/2000 cho dén trudng thanh.

V¢é cap dudng nuoi con cac duong sy khong yéu cau, nén khong xem xét.

Khi ¢6 1y do chinh dang, mirc cap dudng va phuong thirc cip dudng c6 thé
thay d6i. Viéc thay doi mirc cap dudng do cac bén thoa thuan, néu khong thoa
thuan duoc thi yéu cau Toa 4n giai quyét.

Nguoi khong truc tiép nudi con c6 quyén, nghia vy thim nom con ma
khong ai duoc can trd. Ngudi khong truc tiép nudi con lam dung viéc thim nom
dé can tro hodc gay anh hudng xau dén viée trong nom, cham soc, nudi dudng,
gido duc con thi ngudi truc tiép nudi con c6 quyén yéu cau Toa an han ché
quyén thim nom con ctia ngudi do.

Trong truong hop c¢6 yéu cau cta cha, me hodc ca nhan, t6 chirc theo quy
dinh cua phap luat, Toa an c6 thé thay doi quyét dinh nguoi tryc tiép nudi con.
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3. X4c dinh nha, dét toa lac tai s6 8xx/2-4 (sé cli 5/A7 va 6/A7) S, Phuong
1x, Quan 1x, Thanh phd Hd Chi Minh 1a tai san chung cta 6ng Chan D (Tran T)
va ba Van Thuy Tra M tao 1ap chung trong thoi ky hon nhan.

4. Ong Chan D (Tran T) duoc chia va sé hitu phan nha nim bén tri cin
nha 8xx/2-4 S, Phuong 1x, Quan 1x, Thanh phé H6 Chi Minh tir ngoai nhin vao
(trc 14 can nha 6/A7 S (ndi dai), Phuong 1x, Quan 1xX trudce day), co dién tich
phia trudc ngang 4,05m, phia sau ngang 4,00m va dai 14,5m, theo ban v€& hién
trang nha do Trung tim Po dac Ban db - S Tai nguyén va Moéi trudng Thanh
ph6 HO Chi Minh 1ap ngay 07/8/2015 va duoc Phong Quan 1y 6 thi Quéan 10
xac nhan hién trang ngay 10/8/2015.

5. Ba Van Thay Tra M duoc chia va so hitu phan nha nam bén phai cin nha
8xx/2-4 S, Phuong 1x, Quan 1x, Thanh phd Ho Chi Minh tir ngoai nhin vao (tirc
1a can nha 5/A7 S (ndi dai), Phuong 1x, Quan 1X trudc day trudc ddy), cé dién
tich phia truéc ngang 4,05m, phia sau ngang 4,00m va dai 18,5m, theo ban v¢&
hién trang nha do Trung tim Po dac Ban d6 - S& Tai nguyén va Méi trudng
Thanh phé HO Chi Minh lap ngay 07/8/2015 va dugc Phong Quén 1y Do thi
Quan 10 xac nhan hién trang ngay 10/8/2015.

6. Ong Chan D va ba Vin Thuy Tra M c6 nghia vu ty lam vach ngin cin
nha duoc chia va ty lam cau thang d6i voi phan nha duoc chia theo Muyc 4 va
Muc 5 cta quyét dinh nay.

7. Ba Van Thay Tra M c6 nghia vu hoan lai chénh 1éch gia tri nha cho 6ng
Chan D (Tran T) 1a 935.200.000d (chin trim ba muoi ldm triéu hai trim ngan
déng).

Ké tir ngay 6ng Chan Danny (Tran T) c¢6 don yéu cau thi hanh an, néu ba
Vin Thay Tra M chua thi hanh s6 tién néu trén, thi hang thang ba M con phai
chiu thém tién 13i theo murc 14i sudt co ban do Ngan hang nha nuéc cong bd
tuwong ng v4i sb tién va thoi gian chua thi hanh an.

8. Budc ba Van Thay Tra M phai don ra khoi phan nha tai Muc 4 cia quyét
dinh nay dé giao lai phan nha ong Chan D (Tran T) duogc chia. Pong thoi, ba
Van Thay Uyén L, Cong ty TNHH Thién Hoang M, 6ng Tran Paul Xuan B, ba
Nguyen V phai don ra khoi cian nha 8xx/2-4 S, Phuong 1x, Quan 1x, Thanh phd
H6 Chi Minh dé giao phan nha cho 6ng Chan D (Tran T) va ba Van Thay Tra M
theo Muc 4 va Muc 5 cta quyét dinh nay.

9. Ong Chan D (Tran T) duoc quyén lién hé cac co quan chiic ning c¢6 tham
quyén dé hop thirc hoa sang tén quyén s& hitu nha & va quyén sir dung dat & ding
tén dng Chan D (Tran T), ddi v6i phan 6ng Chan D (Tran T) dugc chia theo Muc
s6 4 néu trén theo quy dinh cta phap luat.
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10. Duy tri Quyét dinh 4p dung khan cdp tam thoi sb 2822/2012 ngay
21/12/2012 ctia Toa 4n nhan dan Thanh phé H6 Chi Minh.

Ngoai ra, an so thdm con tuyén vé phi ay thac tu phap, chi phi 1ap ban vé
hién trang nha, dinh gia nha va chi phi giam dinh chir ky chit viét va an phi dan
su so thdm, quyén khang cdo, thi hanh 4n theo quy dinh caa phap lut.

Sau khi xét xir so thim nguoi dai dién theo uy quyén vé phan tai san cho bi
don ba Phan Thi Thanh S khang céo toan bo ban an so thdm va dé nghi Hoi
ddng xét xur hity ban an so thadm, néu stra an thi dé nghi cong nhan can nha sé ci
5/A7 S, Phuong 1x, Quan 1x, Thanh phé HO Chi Minh 13 tai san riéng cua ba
Tra M do ba mua trudce khi két hon.

Nguoi ¢ quyeén loi, nghia vu lién quan Cong ty TNHH Thién Hoang M do
ba Duong Thi Lé T dai di¢n khang cdo toan bo ban &n so tham.

Ngay 10/10/2017, Vién truéng Vién kiém sat nhan dan Thanh phd Ho Chi
Minh ban hanh Quyét dinh s6 63/QDKNPT-P9 ngay 10/10/2017 vé viéc khang
nghi ban an so tham, dé nghi Toa an cip phuc tham hily ban 4n so tham do vi
pham t6 tung nghiém trong.

Tai phién toa phiic thim:

Nguoi dai dién theo uy quyén vé phan tai san cho bi don ba Phan Thi
Thanh S b6 sung don khang céo 1a néu Hoi ddng xét xir stra 4n thi dé nghi cong
nhan cin nha sb cii 5/A7 S, Phuong 1x, Quin 1x, Thanh phé H6 Chi Minh 14 tai
san riéng cta ba Tra M do ba mua trudce khi két hon.

Nguoi dai dién theo ay quyén cua Cong ty TNHH Thién Hoang M van giit
nguyén yéu cau khang cdo.

Ngudi bao vé quyén va loi ich hop phap cho nguyén don cho rang bi don
xé4c dinh cin nha s6 cii 5/A7 S, Phuong 1x, Quan 1x, Thanh phd HO6 Chi Minh 1a
tai san riéng ctia ba Tra M 1a khong ¢ can ctr. Can nha s6 8xx/2-4 S 1a tai san
chung ctia 02 vo chong da duoc chimg minh trong qué trinh chuyén nhuong, doi
s6 nha méi va dé nghi Hoi dong xét xir khdng chap nhan khang cdo va khang
nghi, gitr nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan cip cao tai Thanh phé H6 Chi Minh
trinh bay quan diém:

Tham phéan va Hoi dong xét xir thyc hién dang quy dinh cta phap luat to
tung. Cac duong su thuc hién quyén, nghia vu theo dung quy dinh phép luat.
Pai dién Vién kiém sat xin rut toan bé Quyét dinh khang nghi s6 63/QDKNPT-
P9 ngay 10/10/2017 Vién truong Vién kiém sat nhan dan Thanh phd Ho Chi
Minh; d& nghi Hoi ddng xét xur phic tham khdng chap nhan khang céo cua cac

8



duong su; stra ban 4n so tham do gié tri nha dat co thay doi theo két qua dinh gia
méi nén sira phan ndy cho pha hop véi gia tri thuc té, nghia vu hoan tra gié trj
nha dét cua cac duong sy va an phi.

NHAN PINH CUA TOA AN:

Can clr Va0 c4c tai liéu, ching ctr da thu thap duoc ¢6 tai hd so vu an va két
qua tranh tung tai phién toa, sau khi nghe y kién cua kiém sat vién, Hoi ddng xét
Xt xét thay:

[1] VVé t6 tung:

[1.1] Xét don khang cao cua ba Van Thay Tra M, ba Phan Thi Thanh S va
dai dién theo ty quyén caa Cong ty TNHH Thién Hoang M khéang cao 1am trong
han luat dinh nén vy an duoc xem Xxét theo trinh tu phic tham.

[1.2] Tai phién tda phtc tham, dai dién Vién kiém sat nhan dan cap cao tai
Thanh phé Ho Chi Minh rut toan bo Quyét dinh khang nghi s6 63/QDKNPT-P9
ngay 10/10/2017 Vién truéng Vién kiém sat nhan dan Thanh phé Ho Chi Minh,
nén Hoi dong xét xa dinh chi xét xir phuc tham d6i vai noi dung khang nghi
theo quy dinh tai khoan 3 Diéu 284 B6 luat t6 tung dan sy 2015.

[2] Xét vé noi dung vu &n Hoi ddng xét xir xét thay:

Theo hop dong vé viéc chuyén quyén so hitu ngay 06/9/1996 c6 6ng Tran
Han S 1am chang thé hién dng Tran Ty N va ba B Tiéu P dong y chuyén quyén
s& hitu can nha so cii 5/A7 S, Phuong 1x, Quan 1x, Thanh phé Ho Chi Minh cho
6ng Chan D (Tran T) va ba Van Thay Tra M.

Theo hop ddéng chuyén nhuong quyén sé hitu sé6 nha 7195 dugc Phong
cong chimg nha nude s6 1 ching nhan ngay 17 thang 10 nam 1996 thé hién 6ng
Tran Ty N va ba B Tiéu P da ban dut cin nha s cii 5/A7 S, Phuong 1x, Quén
1x, Thanh phd HO Chi Minh cho ba Vin Thay Tra M.

Theo gidy chimg nhan quyén s& hitu nha & va quyén sir dung dat ho so gbc
s6 1076/DCND do UBND Tp. H6 Chi Minh cap ngay 12/3/2003 thé hién ba
Vin Thiy Tra M 14 chu sé hitu nha & va dat & tai s6 cii 5/A7 va 6/A7 S, Phudng
1x, Quan 1x, Thanh phé H Chi Minh.

Theo quyét dinh d6i sé nha sd 357/QD-UBND do UBND Quén 10 cép
ngay 05/10/2006 thé hién s6 nha cii 5/A7 va 6/A7 S, Phuong 1x, Quan Ix,
Thanh pho H6 Chi Minh nay doi s6 nha méi 1a 8xx/2-4 S, Phuong 1x, Quén 1x,
Thanh phé H6 Chi Minh

Theo hop dong chuyén nhuong quyén sé hitu ngay 06/9/1996 thé hién ong
Tran Ty N va ba B4 Tiéu P déng y chuyén nhuong sé hiru cin nha mang sb
5/A7 S, Phuong 1x, Quén 1x, Thanh phé HO Chi Minh cho éng Chan D (Tran
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T) va ba Van Thay Tra M va theo to khai trude ba dirng tén ba M khai trudce ba
dbi voi can nha 6/A7 S dugc Phong thué trude ba va thu khac duyét ngay
02/02/2000 thé hién tai Muc 7 cta t& khai trude ba nay cé ghi hd so kém theo
gdm: Hop ddng cong ching sé 0777/HD-MBN ngay 27/01/2000; gidy phép xay
dung 929 ngay 28/12/1999. Nhu vay, c6 can ctr xac dinh 5/A7 S do ba M va éng
Chan D (Tran T) mua nim 1996 va cin nha 6/A7 S ba M mua nim 2000; hai
can nha 5/A7 va 6/A7 (nay la sé 8xx/2-4) S, Phuong 1x, Quan 1x, Thanh phd
H6 Chi Minh duoc tao lap trong thoi ky hon nhan giita ong Chan D (Tran T) va
ba Van Thay Tra M. Ngoai ra tai cac bién ban hoa giai tai Toa an nhan dan
Thanh phé H6 Chi Minh, ba M xac dinh cac cin nha trén 1a tai san chung cta vo
chdng ba va 6ng Chan D (Tran T). Do d6 Tda an cép so tham xac dinh cin nha
s6 8xx/2-4 (s6 cii 5/A7 va 6/A7) S, Phuong 1x, Quan 1x, Thanh phd H6 Chi
Minh 14 tai san chung ctia 6ng Chan D (Tran T) va ba Vin Thiy Tra M 13 ¢ cin
cu.

Ba Tra M cho rang trude khi ly hon véi 6ng Chan D (Tran T), ba va 6ng
Chan D (Tran T) c6 thoa thuan ba M giao cho dng Chan D (Tran T) s6 tién
100.000 USD va éng Chan D (Tran T) sir dung khach san Thién T trong thoi
han 05 nam dé kinh doanh va sau khi ly hon nam 2010 6ng Chan D (Tran T) da
nhan thém cua ba M 130.000 USD dé ba M dugc s hitu toan bd cin nha sb
8xx/2-4 (s6 cii 5/A7 va 6/A7) S nhung khong xuat trinh duoc ching ctr va éng
Chan D (Tran T) khong thira nhan ¢6 sy thoa thuan va nhédn s tién néu trén cta
ba M. Piéu ndy ciing thé hién viéc ba M thira nhan cin nha néu trén 13 tai san
chung cta vo chong.

Theo don xin phép stra chita cong trinh ngay 06/11/1996 cta ba M va gidy
phép stra chita s6 19/11/GPSC ngay 12/12/1996 do UBND Quén 10 cép cho ba
Vin Thiy Tra M dé stra chita nha s6 5/A7, S. Pén thang 6/2020 Cong ty TNHH
thiét ké xay dung SQ lap ban v€ va dugc UBND Quan 10 kiém tra noi nghiép
ngay 26/8/2002 c6 ndi dung thuc trang nha ¢ va dat ¢ dia chi 5/A7 va 6/A7 S,
Phuong 1x, Quan 1x, Thanh phé HO Chi Minh c6 két cdu tudng gach, san bé
tong cot thép, sb tang 6 + limg (tang 4,5,6 khong nhan, riéng phan nha 5/A7
cong nhan dén tang 5, can ctr gidy phép sita chita nim 1996 cia UBND Quan
10). Do d6, ¢6 can ci cho rang viéc xay dung sta chita hai can nha 5/A7 va
6/A7 S, Phuong 1x, Quan 1x, Thanh phé H6 Chi Minh 1a ¢6 trude khi ba M va
Chan D (Tran T) ly hon nam 2001.

Qua trinh Toa an giai quyét thu thap chimg cir ba M khong c6 yéu cau phan
to nén Toa an cap so thdm khong xem xét phan gid tri dau tu sua chita nén Toa
an cap phuc tham khong c6 can ctir dé xem xét.
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Céac duong su théng nhit xac dinh cin nha 8xx/2-4 (sb cii 5/A7 va 6/A7) S
nha c6 phan vach tudng ngin chia 1am 02 phan ¢ cau thang bd ndm giita cin
nha va mot thang may nam tai phan nha bén tay trai nhin vao thudc nha sb cii 1a
6/A7 S nhu ban v& hién trang do Trung tim do dac ban do SO Tai nguyén va
Moi truong Thanh phd H6 Chi Minh 1ap ngdy 07/8/2015 va duge Phong Quan
1y d6 thi Quan 10 x4c nhan hi¢én trang ngay 10/8/2015, néu Toa 4n chia hién vat
va ai nhan phan nha nao thi s& ty xdy dung cau thang dé lam 16i di va viéc chia
nha ciing khong 1am anh hudng dén két cdu cia cin nha.

Ba M cho rang Toa 4n cép so thim khong chip nhan yéu cau cia ba vé
viéc dinh gia lai gia tri can nha vi gid nha do Ho1 déng dinh gia tir ndm 2015 dén
nay di co sy thay dbi lam anh huéng dén quyén loi cia ba. Theo ching thu
tham dinh gia ngay 07/11/2019 cho biét gia tri cong trinh xay dung 8.500.000
ddng/m?; gia tri con lai cta can nha 75%; gia tri quyén sir dung dat 148.149.867
d6ng/m°. Ba Vian Thay Tra M duoc chia (Phan nha nam bén phai cin nha tir
phia trude vao) cé dién tich 16n hon dién tich nha ong Chan D dugc chia (Phan
nha nim bén trai can nha, nhin tr phia trudc vao), dién tich chénh léch cu thé 1a
8 m*. Do d6, ba M phai hoan lai cho 6ng Chan D sb tién 1a gi tri dat chénh léch
nhu sau:

- Gia tri dat: 148.149.867 ddng x 8 m” = 1.185.199.000 dong

- Gia tri xay dyng: 48 m*x 8.500.000 dong x 75% = 306.000.000 dong

Toéng gia tri bd M phai hoan lai chénh léch cho éng Chan D Ia
1.185.199.000 dong + 306.000.000 déng = 1.491.199.000 ddng.

Toa an cap phuc thim da trung cau dinh gia lai nha va dat, két qua dugc
xac dinh nhu sau:

Quyén str dung dit 1a 144,8m® x 148.149.867ddng/m* = 21.452.100.742
dong

Cong trinh xdy dung 1a 672 x (8.500.000d6ng/m*/hé sé 0,75) =
4.284.000.000 dong.

Tong cong 25.736.100.742 dong.

Tai don khang cdo va phién toa hom nay ngudi khang cao khong cung cap
thém tinh tiét chtimg ctr gi m&i nén Hoi dong xét xir cap phic tham khong c6 cin
ctr dé chap nhan khang cdo ctia cac duong su.

[3] Céc quyét dinh khac cua ban an so tham khong c6 khang céo, khong bi
khang nghi phat sinh hiéu luc phap luat ké tir ngay hét thoi han khéang céo,
khang nghi.
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[4] Do stra 4n so tham nén cac duong su khéng phai chiu an phi dan su
phuc tham.

Boi cac lé trén,

QUYET PINH:

Cin cr vao khoan 3 Diéu 284, khoan 2 Diéu 308 Bo luat té tung dan sy
nam 2015;

Dinh chi xét xt phtc tham ddi véi Quyét dinh khang nghi s6 63/QDKNPT-
P9 ngay 10/10/2017 Vién truong Vién kiém sat nhan dan Thanh phé Hd Chi
Minh.

Khong chap nhan khang co cua bi don ba Van Thay Tra M, nguoi dai dién
theo iy quyén vé phan tai san cia bi don ba Phan Thi Thanh S, Cong ty TNHH
Thién Hoang M do ba Duong Thi Lé T dai dién.

Sira ban an so tham.

Cin ctr khoan 2 Diéu 305 B6 luat dan sy nam 2005;

Ap dung khoan 1 Diéu 28; khoan 3 Diéu 35; diém ¢ khoan 1 Diéu 37; diém
b khoan 2 Piéu 227; khoan 1 Diéu 228; Diéu 229; khoan 2 Piéu 244; diém g
khoan 1 Diéu 217 va diém ¢ khoan 1 Diéu 192; khoan 1 Diéu 273 va Diéu 469
B6 luat td tung dan su;

Ap dung Dbiéu 28; Piéu 33; Piéu 81; Piéu 82; Piéu 83; Diéu 84; Picu 107;
Piéu 110; Piéu 116; Piéu 118 Luat Hon nhan va gia dinh c¢6 hiéu lyc thi hanh tir
ngay 01/01/2015;

Ap dung khoan 9 Piéu 27 Phap 1énh an phi Lé phi Toa an cua Uy ban
thuong vu Qudc hoi ngay 27/02/2009;

Ap dung Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
murc thu, mién, giam, thu, nop, quan ly va st dung an phi, 1& phi Toa an;

Tuyén xur:

1. Xac dinh nha, dét toa lac tai s& 8xx/2-4 (s cii 5/A7 va 6/A7) S, Phuong
1x, Quan 1x, Thanh phé H6 Chi Minh 1a tai san chung cta 6ng Chan D (Tran T)
va ba Van Thuy Tra M tao 1ap chung trong thoi ky hon nhan.

2. Ong Chan D (Tran T) dugc chia va sé hitu phan nha nam bén trai cin
nha 8xx/2-4 S, Phuong 1x, Quan 1x, Thanh phd HO Chi Minh tir ngoai nhin vao
(tc 14 can nha 6/A7 S (ndi dai), Phuong 1x, Quan 1x trudc day), co dién tich
phia trudc ngang 4,05m, phia sau ngang 4,00m va dai 14,5m, theo ban v€& hién
trang nha do Trung tdm Po dac Ban do - S Tai nguyén va Moi truong Thanh
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phd H6 Chi Minh 1ap ngay 07/8/2015 va dugc Phong Quan 1y D6 thi Quén 10
xac nhan hién trang ngay 10/8/2015.

3. Ba Van Thay Tra M duoc chia va sd hiru phan nha ndm bén phai cin nha
8xx/2-4, S, Phuong 1x, Quan 1x, Thanh phé HO Chi Minh tir ngoai nhin vao
(trc 13 can nha 5/A7 S (ndi dai), Phuong 1x, Quan 1x trude diy trude day), co
dién tich phia trudc ngang 4,05m, phia sau ngang 4,00m va dai 18,5m, theo ban
v& hién trang nha do Trung tim Po dac Ban dd - S¢ Tai nguyén va Moi truong
Thanh phd H6 Chi Minh 1ap ngay 07/8/2015 va dugc Phong Quén Iy D6 thi
Quan 10 xac nhan hién trang ngay 10/8/2015.

4. Ong Chan D va ba Van Thay Tra M c6 nghia vu ty 1lam vach ngin cin
nha dugc chia va ty 1am cau thang dbi voi phan nha dugc chia theo quyét dinh
nay.

5. Ba Van Thay Tra M c6 nghia vu hoan lai chénh 1&ch gia tri nha cho 6ng
Chan D (Tran T) 1a 1.491.199.000 dong (Mot ty bon tram chin muoi mot triéu
mot tram chin muoi chin nghin dong).

Ké tir ngay 6ng Chan Danny (Tran T) c¢6 don yéu cau thi hanh an, néu ba
Vin Thay Tra M chua thi hanh s6 tién néu trén, thi hang thang ba M con phai
chiu thém tién 14i theo murc 14i sudt co ban do Ngan hang nha nuéc cong bd
trong ng v4i sb tién va thoi gian chua thi hanh an.

6. Budc ba Van Thay Tra M phai don ra khoi phan nha ma 6ng Chan D
(Tran T) duoc chia. Pong thoi, ba Van Thuy Uyén L, Cong ty TNHH Thién
Hoang M, 0ng Tran Paul Xuan B, ba Nguyen V phai don ra khoi can nha 8xx/2-
4 S, Phuong 1x, Quan 1x, Thanh phd Ho Chi Minh dé giao phan nha cho ong
Chan D (Tran T) va ba Vin Thiy Tra M theo phan dugc chia ciia quyét dinh
nay.

7. Ong Chan D (Tran T) duoc quyén lién hé cac co quan chiic ning c¢6 tham
quyén dé hop thirc hoa sang tén quyén s hitu nha & va quyén st dung dat & ding
tén dng Chan D (Tran T), ddi véi phan 6ng Chan D (Tran T) duoc chia theo quy
dinh cua phap luat.

8. Duy tri Quyét dinh ap dung khan cdp tam thoi sb 2822/2012 ngay
21/12/2012 ctia Toa 4n nhan dan Thanh phé HO Chi Minh cho dén khi thyc hién
xong viéc thi hanh én.

9. Vé an phi dan su:

Ong Chan D (Tran T) phai chiu s tién 120.868.000d (lam tron sb) (mot
tram hai muoi triéu tim trim sau muoi tdm nghin dong), nhung duoc khau trur
trong s tién 59.000.000d¢ ma ong da ndp theo bién lai thu tam ung an phi sb
08536 ngay 05/5/2011 tai Cuc Thi hanh 4n dan sy Thanh phd H6 Chi Minh. S6

13



tién ong Chan D (Tran T) con phai ndp 1a 61.868.000d (sau muoi mét triéu tam
trdm siu muoi tAm nghin dong).

Ba Vian Thay Tra M phai chiu s tién 120.868.000d (1am tron s6) (mot
trim hai muoi triéu tim trim sdu muoi tdm nghin dong), nhung duoc khiu trur
trong s6 tién 600.000d ma ba Phan Thi Thanh S dai dién da ndp theo bién lai thu
tam ng an phi s6 0048006 ngay 24/10/2017 va 0048090 ngay 05/11/2017 tai
Cuyc Thi hanh 4n dan sy Thanh phd H6 Chi Minh. S6 tién ba Van Thay Tra M
con phai nop 1a 120.268.000d (mdt tram hai muoi triéu hai tram sdu muoi tam
nghin dong).

Hoan tra lai cho Cong ty TNHH Thién Hoang M sé tién 300.000d (ba trim
nghin dong) ma ba Duong Thi Lé T dai dién da nop theo bién lai thu tam (mg an
phi, 18 phi toa an sb 0048077 ngay 02/11/2017 tai Cyc Thi hanh 4n dan sy Thanh
ph6 H6 Chi Minh.

Truong hop ban &n, quyét dinh duoc thi hanh theo Piéu 2 Luat Thi hanh an
dan su thi ngudi duoc thi hanh an, nguoi phai thi hanh an c6 quyén thoa thuan
thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoac cudng ché
thi hanh an theo qui dinh tai cac Piéu 6, 7 va 9 ctia Luat thi hanh an dan sy; thoi
hi¢u thi hanh &n dugc thuc hién theo qui dinh tai Diéu 30 cua Luat thi hanh an
dan su.

Cac quyét dinh khéac cta ban an so tham khdng c6 khang céo, khdng bi
khang nghi phat sinh hiéu luc phap luat ké tir ngay hét thoi han khéang céo,
khang nghi.

Ban an nay la phidc tham cé hiéu luc phap luat ké tir ngay 24/6/2020.

Noi nhgn: , TM. HOI PONG XET XU PHUC THAM
— Toa an nhan dan toi cao; THAM PHAN — CHU TQA PHIEN TOA
— VKSNDCC tai Tp. H5 Chi Minh;

— TAND Tp. H6 Chi Minh;

— VKSND Tp. Hb Chi Minh;

— Cuc THADS Tp. H6 Chi Minh;

— Cac duong su;

— Luu Vin phong, ho so vu an (DTT-17).

Nguyén Hiru Ba
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