~ TOA AN NH DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN PAM D, TINH CA MAU Péc lap — Tw do — Hanh phiic

Bén 4n sb: 168/2022/DS-ST
Ngay 14 — 9 — 2022
V/v tranh chap hui

NH DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NH DAN HUYEN PAM D, TINH CA MAU

- Thanh phin Hpi dong xét xir so thim gom cé:

Thdm phan - Chii toa phién toa: Ba Huynh Ngoc Mai.

Cdc Hoi tham nH dan:

Ong Tran Hung

Ba Ngb Hong Dudng

- Thu ky phién toa: Ba Ha Thi Diém My la Thu ky Tda an nH dan huyén

bam D, tinh Ca Mau.

Ngay 14 thang 9 ndm 2022 tai try s¢ Toa 4n nH dén huyén Pam D xét xur S0
tham cong khai vu an thu 1y s6: 296/2022/TLST-DS ngay 11 thang 7 nam 2022 Ve

viéc “Tranh chap hui” theo Quyét dinh dwa vu 4an ra xét xi so:
192/2022/QbXXST-DS ngay 12 thang 8 nam 2022 giira cac duong su:

- Nguyen don: Chi Mai Ngoc Th, sinh nam 1982; cu tra tai: Ap Nha C, xa
Quach Pham B, huyén bam D, tinh Ca Mau (vang madt).

- Bi don:

1. Ba Lam Hong H; cu tra tai: Ap Nha C, xd Quach Pham B, huyén Pam D,
tinh Ca Mau (vang mat).

2. Ong Phan Phuong Nh (Phan Van Nh); cu tra tai: Ap Nha C, x& Quach

Pham B, huyén Bam D, tinh Ca Mau (vang mat).

- Nguoi ¢é quyén loi, nghia vu lién quan: Chi Nguyen Mai Th, sinh nam

1976; cu trt tai: Ap Cay K, x4 Quach Phdm B, huyén Pam D, tinh Ca Mau (ving
mat).

NOI DUNG VU AN:

* Theo don khoi kién ngay 11/7/2022 va loi trinh bay cua chi Mai Ngoc Th
trong qud trinh gidi quyét vu dn thé hién: Chi Mai Ngoc Th ¢6 tham gia hyi do
ong Phan Vin Nh va ba Laim Hong H 1am chii. Hui mé ngay 20/9/2020 am lich,
loai hui 5.000.000 déng, gom 23 chung, gop dugc 14 ky thi ong Nh va ba H
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dinh hui. Qu4 trinh tham gia hui do chi Nguyén Mai Th dung ra giao dich va
dong hui thay chi Th, theo danh sach hui vién c6 thé hién tén chi tham gia & vi
tri thir 16 12 “Th (em Th)”. Sau khi dinh hyi ba Lam Hong H c¢6 d6i chiéu s tién
hui con no vao ngay 30/5/2022 am lich 1a 67.500.000 dong. Nay chi Thuy yéu
cau ong Nh va ba H tra sb tién hui 14 ky thuc gop 1a 41.260.000 dong va khoan
tién 14i suat theo quy dinh cua phap luét.

* Nguoi c6 quyén loi va nghia vu lién quan chi Nguyén Mai Th trinh bay:
Chi Th ¢6 nho chi tham gia day hui néu trén do 6ng Nh va ba H 1am chu. Theo
danh sach hui thé hién tén “Th (em Th)”. Qu4 trinh tham gia hui chi dung ra
giao dich hui (di khui va c6 dong hui dum chi Th). Khi dinh hui, ngay 30/5/2022
ba H €0 d6i chiéu con no chi Th sé tién 67.500.000 dong, dén nay ba H va ong
Nh van khong thanh toan cho chi Th.

* Poi voi bi don 6ng Phan Phwong Nh va ba Lam Hong H: Mic du dd dugc
téng dat hop 16 vé Thong bao thu Iy vu 4n va cac vin ban t6 tung ctia Toa an ddi
v6i yéu cau khoi kién cua chi Th nhung ba H khong ¢ ¥ kién gi, dng Nh cho rang
khong biét gi vé giao dich hui trén va Cng khong tham gia hoa giai, xét xir.

NHAN PINH CUA TOA AN:

[1] V& t6 tung: Chi Mai Ngoc Th va chi Nguyén Mai Th ¢ don xin xét xir
vang mat; ong Phan Phuong Nh va ba Lam Hong H da duoc triéu tap hop 1& dén
lan thtr hai dé tham gia phién toa nhung van ving mit khong c6 1y do nén Hoi
dong xét xtr can cit vao diém a, b khoan 2 Piéu 227 cua Bo luat T6 tung dan sy
tién hanh xét xtr vang mat cac duong su 1a phi hop va dung quy dinh cia phap
luat.

[2] Vé noi dung vu 4n: Theo don khai kién va 10i trinh bay cua chi Th phu
hop voi 101 trinh bay ctia chi Th va danh sach hui cling nhu gidy d6i chiéu tién hui
con no sau khi dinh hui cia ba Lam Héng H. Do @0, c6 co s& xac dinh duogc chi Th
c6 tham gia day hui 5.000.000 d6ng, md ngay 20/9/2020al, gdm 23 chung do ba H
lam cht. Qua trinh tham gia hui chi Th 1a hui vién da thuc hién dung nghia vu gop
hui. Tuy nhién, ba H da dinh hui va con no lai chi Th 14 ky hui da gop, day la
nhimng tinh tiét, sy kién khong phai chimg minh theo khoan 2 Piéu 92 ctia Bo luat
Té tung dén suy.

[2.1] Xét yéu cau khoi kién cta chi Th thiy rang: Theo don khoi kién chi Th
yéu cau ong Nh va ba H trd 70.000.000 dong (14 ky x 5.000.000 dong =
70.000.000 dong). Qua trinh giai quyét vu an chi Th thay d6i yéu cau khoi kién,
yéu cau ong Nh va ba H tra so tién hui thuc gép cua 14 ky bang 41.260.000 dong
va lai sut theo quy dinh cua phap luat.

Xét thay, viéc thay d6i yéu cau khoi kién ciia chi Th khong vuot qua yéu cau
khéi kién ban dau, can ctr khoan 1 Bi¢u 244 cua B luat t6 tung dan sy 1a phu hop
nén dugc chap nhan.
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[2.2] Bdi v6i yéu cau tra sb tién hui thuc gop va 1ai suat theo quy dinh cia
phap luat thdy rang: Theo khoan 1 Piéu 21 Nghi dinh s6 19/2019/ND-CP ngay
19/02/2019 vé ho, hui, biéu, phu’(‘mg quy dinh Iai sut trong hui c6 1ai nhu sau:
“Ldi sudt trong ho ¢ ldi do cdc thanh vién cua ddy ho thoa thugn hodc do twng
thanh vién dwa ra dé dwoc linh ho tai méi ky mé ho nhu’ng khong vuot qua
20%/nam cua tong gid tri cdc phan ho phai gép triv di gid tri cdc phan ho da gop
trén thoi gian con lai cua day ho. Truong hop mirc lai sudt gi6i han néi trén dwoc
diéu chinh béi co quan cé tham quyén theo quy dinh tai khoan 1 Piéu 468 ciia Bo
ludt dan sy thi ap dung murc ldi suadt gioi han dwoc diéu chinh do.”

Dbi voi s6 tién hui gop vao, chi Th c6 theo ddi s6 tién bo hui ¢ cac ki khui
va sb tién gop; ba H khong c6 ¥ kién vé van dé ndy nén can chip nhan s tién bo
hui ¢ cac ky khui va da gop vao nhu chi Th cung cip. Déi chiéu diéu luat vién dan
néu trén, phan 13i hui can diéu chinh lai theo quy dinh phap luat dugc tinh nhu sau:

Lan tht nhat gop vao 4.000.000 dong ngay 20/9/2020 am lich (nham ngay
05/11/2020 duong lich dén ngay xét xir 19/4/2022 tinh tron thang 1a 22 thang):
4.000.000 dong x 1,66%/thang x 22 thang = 1.460.800 dong. Tuong tu cho cac lan
gop tiép theo, 1an thir hai gop vao 3.180.000 dong x 1,66%/thang x 21 thang =
1.085.548 ddng; lan thi ba gdp vao 2.770.000 dong x 1,66%/thang x 20 thang =
919.640 dong; lan thur tu gdp vao 2.900.000 dong x 1,66%/thang x 19 thang =
914.660 dong; lan thr ndm gop vao 2.840.000 dong x 1,66%/thang x 18 thang =
848.592 dong; lan thur sau gop vao 3.000.000 dong x 1,66%/thang x 17 thang =
846.600 dong; 1an thir bay gop vao 2.730.000 dong x 1,66%/thang x 16 thang =
725.088 dong; lan thir tim gdp vao 2.930.000 dong x 1,66%/thang x 15 thang =
729.570 ddng; lan tht chin gop vao 2.950.000 dong x 1,66%/thang x 14 thang =
685.580 ddng; 1an tht mudi gdp vao 3.240.000 ddng x 1,66%/thang x 13 thang =
699.192 ddng; lan thd mudi mot gbp vao 2.700.000 dong x 1,66%/thang x 12
thang = 537.840 dong; 1an thir mudi hai gop vao 2.700.000 ddng x 1,66%/thang x
11 thang = 493.020 ddng; 1an thir muoi ba gop vao 2.570.000 dong x 1,66%/thang
x 10 thang = 426.620 dong; lan th mudi bén gop vao 2.750.000 dong x
1,66%/thang x 09 thang = 410.850 dong. Tong cong s6 tién 1ai hui sau khi da diéu
chinh 14 10.783.600 dong.

[3] Ve nghia vu tra ng: Giao dich hui nay phat sinh trong thoi gian dng Nh
va ba H ton tai quan hé hon nH, nén cin ctr vao Diéu 37 Ludt hon nH va gia dinh
budc ong Nh va ba H ciing c6 trach nhiém tra cho chi Th s6 tién hui 52.043.600
dong (von gop 1a 41.260.000 dong va 14i 1a 10.783.600 dong) 1a phu hop va dung
quy dinh cua phép luat.

[4] V& an phi dan sy so tham: Do yéu cau khoi kién cua chi Th dugc chip
nhan nén chi Th khong phai chiu an phi; 6ng Nh va ba H phai chiu 4n phi sé tién la
2.602.000 dong (52.043.600 dong x 5%).

Vi cac 1€ trén,

QUYET PINH:
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Can clr vao khoan 1 Dicu 147, diém a, b khoan 2 Diéu 227, khoan 2 Dicu
92, khoan 1 Diéu 244 va khoan 1 Piéu 273 cta B luat T tung dan sy; Piéu 471
Bo luat Dan sy; Diéu 37 cua Luat Hén nH va gia dinh; khoan 2 Diéu 26 ‘Nghi
quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Qudc hoi
quy dinh vé murc thu, mién, giam, thu, nop, quan 1y va st dung an phi va 1¢ phi Toa
an.

Tuyén xur:
1. Chép nhan yéu cau khéi kién cua chi Mai Ngoc Th.

Bugc ba Lam Héqg H va ong Phan Phuong Nh (Phan Van Nh) tra cho chi
Mai Ngoc Th tong s6 tién 52.043.600 dong (ndm muoi hai triéu khong tram bon
muoi ba triéu sau tram nghin dong).

Ké tir ngdy c6 don yéu cau Thi hanh an ctia chi Th cho dén khi Thi hanh an
xong khoan tién, thi hang thang éng Nh va ba H con phai chiu khoan tién 1i cta
s6 tién con phai Thi hanh 4n theo muc 14i suat quy dinh tai khoan 2 Piéu 468 B
luat Dan su.

2. An phi dan sy so tham:

o Ong Nh va ba H phai chiu 2.602.000 dong (hai triéu sau tram 1& hai nghin
dong) (chua nop).

- Chi Th khong phai chju. Hoan tré lai cho chi Th so tién 875.000 dong da
nop tam Gmg theo Bién lai thu tién tam (mg an phi, 1¢ phi Toa 4n so 0012733 ngay
11/7/2022 cua Chi cuc Thi hanh an dan sy huyén Bam D.

3. Truong hop ban an, quyét dinh dugce Thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan su thi nguoi dugce Thi hanh an dan su, ngudi phai Thi hanh an dan su
c6 quyén thoa thuan Thi hanh an, quyén yéu cau Th hanh an, ty nguyén Thi hanh an
hodc bj cudng ché Thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh &n
dan sy; thoi hiéu Thi hanh an duoc thyc hién theo quy dinh tai Diéu 30 Luat Thi hanh
an dan suy.

Puong su co quyén lam don khang cao trong thoi han 15 ngay ké tir ngay
nhan dugc ban an hoac dugc tong dat hop 1€./.

Noi nhgn: TM. HQI PONG XET XU SO THAM
- Toa an nH dan tinh Ca Mau; THAM PHAN - CHU TQA PHIEN TOA

- Vién kiém sat nH dan huyén Dam D;

- Chi cuc Th hanh an dan sy huyén Dam D;
- Buong su;

- Luu ho so.

(da ky)
Huynh Ngoc Mai



