TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH AN GIANG Doc 1ap — Tw do — Hanh phuc

Ban 4n s6: 216/2022/DS-PT
Ngay: 29-11-2022

“V/Vv Tranh chip hop ddng déan sy -
giao khoan cong trinh xay dung”

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH AN GIANG

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Pao Chi Keo

Cdc tham phan:

1. Ong Tran Thi Thay Ha

2. Ong Nguyén Phudc Hung

- Thu ky phién toa: Ba Nguyén Thi Ha - Thu ky Toa an nhan dan tinh An
Giang.

- Dai dién Vién {ciém sdt nhdn déin tinh An Giang tham gia phién toa: Ong
Pham Truong San - Kiém sat vién.

Trong ngay 29 thang 11 nam 2022, tai try s¢ Toa 4n nhén dén tinh An Giang
x€t xtr cong khai vy an dan sy phuc tham thu 1y s6: 184/2022/TLPT-DS ngay 17
thang 10 nam 2022 vé viéc “Hop dong ddn su - giao khoadn cong trinh xdy dung ™.

Do Ban an dén su so tham so: 104/2022/DS-ST ngay 12 thang 8 nam 2022 cia
Toa an nhan dan thanh pho Long Xuyén, tinh An Giang bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phic tham s6: 190/2022/QDXXPT-DS
ngay 17 thang 10 nam 2022, Quyét dinh hodn phién toa so: 305/2022/QD-PT ngay
07 thdng 11 ndm 2022 gitra cac duong su:

- Nguyén don: Ong Phan Trong T, sinh nam 1983; noi cu tra: X& M, thanh
pho L, tinh AG.

- Bi don: Cong ty TNHH MTV Xay dung TD.

Pai dién theo ’phép luat: C)ng Lé Héng D, chtc vu: Gidam ddc; noi cu tra:
phuong M, thanh pho L, tinh AG.

- Nguoi ¢6 quyén loi, nghia vu lién quan: Ong Lé Té Hoang H, chirc vu: Nhan
vién k¥ thuat Cong ty TNHH MTV Xay dung TD; noi cu tri: phudng M, thanh phd
L, tinh AG
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Nguoi khang céo: 6ng Lé Hong D — 1a dai dién theo phap luat cua Cong ty
TNHH MTV Xay dung TD.

(Ong T, ong B c6 mat, 6ng H ving mit)
NOI DUNG VU AN:

Theo don khoi kién ngay 10/02/2022 va don khoi kién bo sung ngay
22/02/2022 cung 101 khai trong qua trinh giai quyét vu an, nguyén don Phan Trong
T trinh bay:

Ong T 1a d6i trudng d6i thi cong cong trinh Bé tong cot thép. Ngay
15/10/2020, Cong ty TNHH MTV Xay dung TD do 6ng Lé Hong P (goi tat 1a Cong
ty TD) c6 ky hop ddng giao khoan nhan cong s6 18/HPNC-2020 véi ong T voi ndi
dung: Cong ty TP (Bén A) giao khoan cho ng T (bén B) thi cong han muc khéi 06
phong hoc thudc cong trinh Truong THCS Hung Vuong. Gia tri hgp dong véi khoi
nha lam viéc 1070m? x 1.150.000d/1m? = 1.230.500.000d, khong bao gom thué
VAT, ép coc, (bao gdm: Gian gido, cofa, cay chdng, mdy, dung cu, dao lap dat, cat
coc, cac may thiét bi ludi cat, dinh déng). Hinh thirc hop dong, don gia c¢b dinh, khéi
luong hop dong 1a khdi lugng khoan gon, khéi lwong thi cong, néu c6 phat sinh ting
hodc giam phai c¢6 bién ban ciia chu dau tu va ban giam doc bén A thdng nhat.
Phuong thirc thanh toan: Bén A tam tng cho bén B theo khéi luong twong (mg véi
90% khéi lugng hoan thanh. Thoi gian khoi cong 14 ngay 16/10/2020, thoi gian hoan
thanh la ngay 16/4/2021.

Qua trinh thyc hién hop dong, 6ng T da hoan thanh cong viéc va giao cong
trinh cho Cong ty TP vao ngay 02/5/2021, ¢6 su giam sat ciia 6ng Lé To Hoang H
1a nhan vién k§y thuat ctia Cong ty, xac nhan khéi lugng da thi cong hoan tat, cong
ty da thanh toan cho 6ng T duoc 1.104.000.000d, con ng lai 123.777.260d nhung
khong thanh toan. Do d6, dng T khoi kién yéu cau Toa an budc cong ty TNHH MTV
Xay dung TP phai co trach nhiém thanh toan so tién 123.777.260d va i suat theo
quy dinh phap luat tir ngay 05/12/2021 cho dén ngay thanh toan xong.

Tai van ban giri T0a 4n ngay 26/4/2022 va qua trinh t6 tung, bi don Cong ty
TNHH MTV Xay dung TD, ngudi dai dién theo phap luat cong ty 1a 6ng Lé Hong
P trinh bay: Can cit hop dong s6 18/HDNC.2020 dugc ky két gitta Cong ty TNHH
MTV Xay dung TD véi 6ng Phan Trong T vé viéc khoan gon nhan cong hang muc:
Khéi 06 phong hoc thudc cong trinh Truong THCS Hung Vuong, phudng Dong
Xuyén, thanh phé Long Xuyén. Qua trinh thyc hién, doi thi cong cua dng T da thuc
hién 100% khéi luong cong trinh theo hop dong va Cong ty da chi tra cho ong T
90% theo dting hop dong ddi v6i khdi lugng hoan thanh. Hién nay, Cong ty con gir
10% theo hop dong, tuong Gmg vai s tién: 123.777.260d, khi ndo cong trinh dugc
nghiém thu dua vao sir dung, c6 bién ban nghiém thu, c6 hoi dong ky xac nhan bao
goém: chu dau tu, tu van, don vi str dung thi Cong ty s& thanh toan dut diém cho 6ng
T theo hop dong da ky két. Do d6, Cong ty da thyc hién dung hop dong nén khong
chiu moi chi phi phat sinh d4i véi 13i theo quy dinh phap luat theo yéu cau 6ng T.
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Ngudi c6 quyén loi, nghia vu lién quan Lé T6 Hoang H vang mit, khong 1y
do, khong guri van ban trinh bay y kién doi véi yéu cau khoi kién cia nguyén don.

Tai Ban an ddn su so tham s6:10412022/DS-ST ngay 12 thang 8 niam 2022 ciia
Toa an nhan dan thanh pho Long Xuyén da xur:

Tuyén xu:

[1] Chap nhan yéu cau khai kién ctia nguyén don Phan Trong T dbi voi bi don
Cong ty TNHH MTV Tb.

Budc Cong ty TNHH MTV TD phai co6 trach nhiém thanh toan cho 6ng Phan
Trong T sb tién 132.235.785d (mot trim ba muoi hai triéu, hai trim ba muoi lim
nghin, bay trim tdm muoi 1am dong), trong d6 c6 10% gia tri con lai ctia hop dong
giao khoan cong trinh la 123.777.260d (mot tram hai muoi ba tri¢u, bay tram bay
muoi bay nghin, hai trim sau muoi dong), 1ai cham thyc hién nghia vu thanh toan 1a
8.458.5254 (tdm triéu, bn tram nam muoi tim nghin, nam trim hai muoi lim dong).

Ban 4n con tuyén vé chi phi té tung, &n phi so tham, quyén khang cdo va thi
hanh an.

Ngay 09/09/2022, bi don c6 don khdng céo: Yéu cau xem xét lai tién 14i phat
sinh.
Tai phién toa phuc tham, cac duong su khong thoa thuan duoc voi nhau,

nguyen don van git nguyén yéu cau khoi kién, bi don gitr nguyén yéu cau khang
cao.

Pai dién Vién kiém sat nhén dan tinh An Giang tham gia phién toa phiic tham
phat biéu y kién:

- Vé t6 tung vu an: Viéc tuan theo phép luat, thAm phan dugc phan cong giai
quyét vu an, Ho1 dong xét xtr cap phtic tham va nhiing nguoi tham gia té tung da
thuc hién ding quy dinh phép luat t6 tung dan su.

- V& hudng dé xuat giai quyét vu an: ngay 15/10/2020, giita 6ng Phan Trong
T va Cong ty TP ky hop dong giao khoan nhan cong s6 18/HPNC-2020, ng T ¢6
nghia vu thi cong han muc khdi 06 phong hoc thudc cong trinh Truong THCS Hung
Vuong. Gia tri hop dong voi khdi nha 1am viée 1070m? x 1.150.000d/1m? =
1.230.500.000d. Cac bén thong nhat noi dung hop dong, 6ng T da hoan thanh cong
viéc va giao cong trinh cho Cong ty TP vao ngay 02/5/2021, ¢6 su giam sat ciia ong
Lé T6 Hoang H la nhan vién ky thudt cia Cong ty, xac nhan khdi lugng di thi cong
hoan tat.

Thoi gian thyc hién hgp dong, Cong ty TP da thanh toan cho 6ng T 90% gia
tri hop dong dugc 1.104.000.000d, con no lai 10% gia tri hop dong twong duong véi
s6 tién 123.777.260d, Cong ty TD cho rang khi ndo cong trinh dugc nghiém thu dua
vao st dung, c6 bién ban nghi¢m thu, c6 hoi déng ky xac nhan bao gém: chu dau tu,
tu van, don vi str dung thi Cong ty TP sé& thanh toan dut diém cho 6ng T theo hop
d6ng da ky két. Tuy nhién theo hd so thé hién ngay 17/11/2021 thi cac bén da co
bién ban s6 224 nghiém thu hoan thanh hang muc cong trinh tai Trudng THCS Hung
Vuong thé hién 6ng T d3 hoan thanh cong viéc. Nhu vy, trong thoi han 15 ngay, 1a
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ngay 02/12/2021, Cong ty TD phai thanh toan s tién con lai cho 6ng T nhung Cong
ty TP khong thuc hién, vi pham thoi han thuc hién nghia vu tai hop dong da giao
két. Do d6 cap so tham chap nhan yéu cau khai kién caa 6ng T budc Cong ty TNHH
MTV Xay dung TP c6 trach nhiém thanh todn cho 6ng Phan Trong T sé tién
132.235.7854, trong d6, 10% gia tri con lai ctia hop dong giao khoan cong trinh 1a
123.777.2604, 1ai cham thyc hi¢n nghia vu thanh toan 8.458.525d 1a c¢6 can ctr. Do
do, khang cao cua Cong ty TNHH MTV Xay dung TD 1a khong c6 co s& xem xét
chép nhan.

Cin ctr khoan 1 Piéu 29 Nghi quyét sd 326/2016/UBTVQHI14 ngay
30/12/2016 ciia Uy ban thuong vu Qudc Hoi quy dinh vé mirc thu, mién, giam, thu,
ndp, quan ly va str dung an phi va I¢ phi toa an, Cong ty TNHH MTV Xay dung T
phai chiu an phi dan sy phuc tham.

Boi cac leé trén,

Vién kiém sat nhan dan tinh An Giang dé nghi Hoi dong xét XU phuc tham,
Toa an nhan dan tinh An Giang, can cir khoan 1 Biéu 308 B¢ luat t0 tung dan sy
ndm 2015, phac xu: Khong chap nhén khang cao cua Cong ty TNHH MTV Xay
dung TD; gilt nguyén Ban 4n dan sy so tham so 104/2022/DS-ST ngay 12/8/2022
cua Toa an nhan dan thanh pho Long Xuyén.

Trén day lay k’ién cua dai dién \{ién kiém sat nhan dan tinh An Giang vé viée
tuan theo phap luat to tung va giai quyét vu an dan su néu trén.

NHAN PINH CUA TOA AN:

Can cu vao tai liéu, chung ctr da dugc xem xét tai phién toa, két qua tranh
tung tai phién toa, Hoi dong xét xtr nhan dinh nhu sau:

[1] Vé thi tuc khang céo: Pon khang cdo cua Cong ty TNHH MTV Xay dung
TP do 6ng Lé Hong P 1a dai dién trong han luat dinh, c6 ndp tién tam Gmg an phi
phuc tham nén duge Hoi dong xét xtr phic tham xem xét ndi dung khang céo theo
trinh ty phuc tham. Nguyén don, Vién kiém sat khong khang nghi d6i voi ban an so
tham.

[2] Xét khang c4o, Hoi dong xét xir phiic thadm nhan thiy:

Cong ty TNHH MTV Xay dung TP va 6ng T théng nhat vé nhimg ndi dung
hop dong do 2 bén da ky két ngay 15/10/2020. Phat sinh tranh chap do bén Cong ty
TP con no lai 10% gia tri hop dong twong dwong véi s6 tién 123.777.260d voi 1y do
khi nao cong trinh dugc nghiém thu dua vao st dung, c6 bién ban nghiém thu, co
hoi déng ky x4c nhan bao gém: cht dau tu, tu van, don vi st dung thi Cong ty TNHH
MTV Xay dung TD sé& thanh toan dut diém cho 6ng T theo hop dong da ky két.

Xét thay, Toa an cap so tham di gidi thiéu 6ng T dén Ban Quan 1y du 4n dau
tu khu vuc thanh phé Long Xuyén xin dugc cap, sao y bién ban bién nghiém thu thi
dugc biét hang muc cong trinh tai Trudng THCS Hung Vuong da hoan thanh va co
bién ban nghiém thu vao ngay 17/11/2021. Theo noi dung hop dong trong thoi han
15 ngay 1a 02/12/2021, Céng ty TNHH MTV Xay dung TD phai thanh toan sd tién
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con lai cho 6ng T nhung Cong ty khong thuc hién, nén vi pham thoi han thuc hién
nghia vu tai hop dong da giao két. Do d6, 6ng T yéu cau COng ty phai c6 nghia vu
thanh toan 10% gia tri con lai ctia hop dong giao khoan cong trinh 1a 123.777.2604d
la c6 can ctr, phu hop voi quy dinh phap luét.

Péi voi yéu cau cta 6ng T vé tinh 13i do Cong ty TNHH MTV Xay dung TP
cham thuc hién nghia vu thanh toan, yéu cau thoi gian tinh 1ai tr ngay 05/12/2021
dén ngay xét xtr so tham. Xét thdy, Cong ty TNHH MTV Xay dung TD khéng thuc
hién viéc thanh toan theo phuong thirc tai hop ddng sau khi c6 bién ban nghiém thu
cong trinh nén dng T yéu cau tinh 141 do chdm thuc hién nghia vu 14 ¢6 cn ct, phu
hop voi quy dinh tai Diéu 357 B luat Dan sy nam 2015. Nhu vay, thoi gian tinh 131
tir ngdy 05/12/2021 dén ngay xét xir so tham 12/8/2022 1a 08 thang 07 ngay X
123.777.260 x 0,83%/thang = 8.458.5254.

Tai phién toa phuc tham, ngudi khang cdo cung cap Bién ban nghiém thu tré
do khong thi cong phéan lan can nhom, nhung thi cong lan can nhom khong thudc
noi dung 6r]g T phai thi cong nén day khong duoc coi la chimg clr moi hay tai licu,
ching cir ¢ chirng minh cho viéc cham tra theo n61 dung thoa thuén cua Hop dong.
Ho1 dong xét xtr phuc tham khong chap nhén khang cao cua Cong ty TNHH MTV
Xay dung TD, gilt nguyén ban an so tham nhu dé€ nghi cua Dai di¢n Vién kiém sat.

~ Cac no1 dung khac cta ban an so tham khong khang cdo, khang nghi c6 hiéu
luc ké tir ngay hét thot han khang cao khang nghi.

[3] Vé an phi phuc tham: Khéang céo bi don khong dugc 9h§p nhén nén bi
don phai chiu 300.000 dong an phi phuc tham, khau trir vao ti€én tam tng an phi
khang cao da nop.

~ Tu nhiing phéan tich trén, Hoi dong xét xir phuc tham giir nguyén ban an so
tham.

Vi cac lé trén,

QUYET PINH:

Can ci khoan 1 Biéu 308 B6 luat T6 tung Dan su;

Khong chap nhan yéu cau khang céo cia Cong ty TNHH MTV Xay dung TD;

Gifr nguyén Ban 4n so thdm s6: 104/2022/DS-ST ngay 12 thang 8 nam 2022
cua Toa an nhan dan thanh pho Long Xuyén, tinh An Giang;

Cin ctr Nghi quyét s0 326/2016/lUBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc Hoi quy dinh vé an phi, 1€ phi Toa an.

Tuyén xu:

[1] Chap nhan yéu cau khoi kién ctia nguyén don Phan Trong T dbi voi bi don
Cong ty TNHH MTV Xay dung TD.

Budc Cong ty TNHH MTV Xay dung TP phai c6 trach nhiém thanh toan cho

6ng Phan Trong T s tién 132.235.785d (mot trim ba muoi hai triéu, hai trim ba
muoi 1am nghin, bdy tram tdm muoi [dm dong), trong do c6 10% gia tri con lai cta
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hop dong giao khoan cong trinh 1a 123.777.260d (mot trim hai muoi ba triéu, bay
tram bay muoi bay nghin, hai trdam sau muoi déng), 1ai cham thuc hién nghia vu
thanh toan la 8.458.5254 (tam triéu, bon trim nim muoi tam nghin, ndm tram hai
muoi lam dong).

Péi véi trudng hop cham thuc hién nghia vu trong hop déng ma cac bén ¢o
thoa thudn vé viéc tra 13i thi quyét dinh ké tir ngdy tiép theo ctia ngay xét xir so tham
cho dén khi thi hanh 4n xong, bén phai thi hanh 4n con phai chiu khoan tién 13i ciia
s6 tién con phai thi hanh an theo mure 1ai suit cic bén thoa thuan nhung phai phu
hop voi quy dinh cta phap luat; néu khong c6 thoa thuén, ké tir ngay bén duoc thi
hanh an c6 don yéu cau thi hanh 4n, néu bén phai thi hanh an chua thanh toan sb tlen
néu trén thi hang thang bén phai thi hanh 4n con phai tra cho bén dugc thi hanh s6
tién 13i theo qui dinh tai khoan 2 Diéu 468 Bo luat Dan su ndm 2015 twong tng véi
thoi gian va s tién chua thi hanh 4n.

[2] V& an phi:

- An phi dan sw so tham: Cong ty TNHH MTV Xay dung TD phai ndp
6.611.000d (sau tri¢u, sau tram muoi mot nghin dong) an phi dan su so tham.

Hoan tra lai cho 6ng Phan Trong T 3.000.0004 (ba tri¢u dong) tam tmg 4n phi
theo bién lai thu s6 0001137 ngay 01/4/2022 tai Chi cuc Thi hanh an dan sy thanh
pho Long Xuyén.

- An phi ddn sy phac tham: Cong ty TNHH MTV X4y dung TD phai chiu an
phi phic tham 300.000 dong duoc trir vao tién an phi da ndp theo Bién lai thu tam
g 4n, 1& phi toa an s6: 0000761 ngay 16/9/2022 tai Chi cyc thi hanh an dan su
thanh phb Long Xuyén.

Péi voi truong hop khoan tién phai thu ndp vao ngan sach Nha nude ma phap
luat ¢ quy dinh nghia vu tra 13i; hodc khoan tién boi thuong thiét hai ngoai hop
dong; hoic trudng hop cham thuc hién nghia vu vé tai san trong hodc ngoai hop
dong khac ma cac bén khong thoa thuan vé viéc tra 1ai thi quyét dinh ké tir ngay ban
an, quyet dinh c6 hiéu luc phap luat (d6i voi cac truong hop co quan thi hanh an c6
quyén chu dong ra quyét dinh thi hanh 4n) hodc ké tu ngay co don yéu cau thi hanh
an cua nguodi duoc thi hanh an (di voi cac khoan tién phai tra cho ngudi dugc thi
hanh 4an) cho dén khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan
tién 14i ctia 86 tién con phai thi hanh an theo mirc 13i suat quy dinh tai Biéu 357, Diéu
468 cua Bo luat Dan sy nam 2015, trir truong hop phap luat ¢6 quy dinh khac.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 Luat
Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh 4n dan su
6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hoic bi cudng ché thi hanh theo quy dinh tai cac Diéu 6, Piéu 7a, 7b va Diéu 9 Luat
thi hanh &4n dan sy; thot hi¢u thi hanh an dan sy dugc thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh 4n dan su.

Cac n6i dung khac cua ban an so tham khoéng bi khang cdo, khang nghi co
hi¢u luc phap luat ké tur thoi diém hét tho1 han cao khang cdo, khang nghi.
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Ban 4n phuc tham c6 hiéu luc phap ludt ké tir ngdy tuyén 4n.

Hoi dong xét xir phiic tham da giai thich Diéu 26 Luat thi hanh an dan su.

Noi nhan: TM. HQI PONG XET XU PHUC THAM

- TAND cép cao tai TP.HCM; N > ~ g
- VKSND tinh An Giang: THAM PHAN- CHU TQA PHIEN TOA

- Chi cuc THADS TP. Long Xuyén;
- TAND TP. Long Xuyén

- Toa Dan su;

- Phong KTNV va THA;

- Vén phong;

- Céc duong su;

- Luu hd so vu an.

Pao Chi Keo



