TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Doc Lap — Tu do — Hanh phiic

Ban 4n s: 419/2023/DS-PT

Ngay: 29-6-2023

VIV Tranh chip hop dong mua ban
tai san, hop dong vay tai san

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdam phén - Chii toa phién toa:  Ong Vuong Minh TAm
Cdc Tham phan: Ong Pham Vin Cong
Ong Nguyén Van Minh
- Thu ky phién toa: Ba Phan Thanh Trdc, Thu ky Toa an nhan dan Cap cao
tai Thanh pho H6 Chi Minh.

- Dgi dign Vién kiém st nhan dan cdp cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong Vi Hong Cuong, Kiém sat vién.

Ngay 29 thang 6 nam 2023, tai try s& Toa n nhan dan cap cao tai Thanh phd
Hd Chi Minh xét xir phtic thAm cong khai vu an thu 1y s6 153/2023/TLPT-DS ngay
21 thang 3 nam 2023, vé viéc “Tranh chp hop déng mua ban tai san, hop dong vay
tai san”.

Do Ban an dan su so tham s6 02/2022/DS-ST ngay 18 thang 01 nam 2022
cua Toa an nhan dan tinh Long An bi khang céo.

Theo Quyét dinh dua vu &n ra xét xtr phic tham s 1225/2023/QP-PT ngay
29 thang 5 nam 2023; giira cac duong su:

1. Nguyén don: Ong Hsieh Yu P, sinh ndm 1972, Quéc tich: Dai Loan;

Bia’chi‘ tam tra: Lo 21, Puong s6 4, Khu Cong nghiép Tan T, quan Binh T,
Thanh pho HO Chi Minh.

~ Nguwoi dai dién theo uy quyén cia nguyén don: Ong Nong Minh B (Theo
Giay uy quyén ngay 06/3/2019) (c6 mat);

, Dia chi lién lac: S6 352 - 356, duong VO Van T, Phuong 5, Quéan 3, Thanh
pho H6 Chi Minh.

2. Bi don:
2.1. Ba Nguyén Thi X, sinh nim 1993 (c6 mit);



Dia chi thuong tri: Khu 6, xa Lang S, huyén Ha H, tinh Phu Tho;

Dia chi tam tra: Pudng sd 2, Cum COng nghiép Lién H, ap Binh T 2, x4 b
Hoa H1, huyén D Hoa, tinh Long An.

2.2. Cong ty TNHH MTV nhya Thé H;

Dia chi tru s chinh: Pudng sb 3, Cum Cong nghiép Lién H, 4p Binh T 2, x4
b Hoa H1, huyén Db Hoa, tinh Long An.

Nguoi dai dién theo phdp ludt: Ba Nguyén Thi X — Giam dbc (co mit).
3. Ngueoi c6 quyén loi, nghia vu lién quan:
3.1. Chi cuc HQ ctra khau C1;

~ biachi try so: Sé 2, duong Lé Phung H, phuong Cat L, Quén 2 (nay la thanh
pho Thu D), Thanh pho H6 Chi Minh.

Nguoi dai dién theo phdp Iugt: Ong Tran Viét Th — Chi Cyc trudng;

 Nguoi dai di¢n theo iy quyén: Ong DS Thé M — Pho Chi cyc truong (Theo
Giay uy quyen ngay 07/12/2021) (c6 don xin x€t Xt vang mat).

3.2.Cong ty ITI ;

DPia chi tru sé ghinh: Lau 4, s6 28, doan 3, duong phia Bong Nanking, quan
Zhongshan, thanh pho Taibei, Pai Loan.

Nguoi dai dién tai Viet Nam: Cong ty TNHH Van tai quéc té ITI (nay la
Cong ty TNHH Tiép van Ky Ng MK);

Dia chi try s¢ chinh: Tang 16, Khu van phong Toa nha Pearl Plaza, sO 561A
Di¢n Bién P, Phuong 25, quan Binh Thanh, Thanh ph6é H6 Chi Minh.

Nguoi dai dign theo phap ludt cua Cong ty TNHH Tié iép van Ky Ng MK: Ba
Tran Bao Phuong U — Giam déc (ving mit).

3.3. Cong ty HEH;

Dia chi try s¢ chinh: S6 105, hém 2, doan 5, dudng Changlu (Chuong Loc
Ly Bong Ky), thi tran Loc Cang, huyén Chuong Hoa 505, Pai Loan.

Nguwoi dai dién theo phdp ludt: Ong Hsieh Yu P — Giam déc (ving mit).
3.4. Cong ty CHEER ;

Dia chi try s& chinh: S6 51-1, duong Qixin, thi tran Tongxiao, huyén Miaoli
35742, bai Loan.

- Nguoi khang cdo: Ong Nong Minh B 1a dai dién theo iy quyén ctia nguyén
don.



NOI DUNG VU AN:

Tai Don khoi kién ngay 08/8/2017 va qud trinh gidi quyét vu an, nguyén don
la 6ng Hsieh Yu P va nguoi dai dién theo iy quyén cua nguyén don trinh bay:

Niam 2013 6ng Hsieh Yu P ¢6 quen biét véi ba Nguyén Thi X do ba X di hop
tac lao dong tai Pai Loan va lam viéc tai Cong ty cua 6ng P. Pén nim 2014 ong P
c¢6 hun von thanh 1ap Cong ty TNHH Hoanh Ch (sau day viét tat 1a Cong ty Hoanh
Ch), dia chi: Pudng s6 2, Cum COng nghiép Lién H, ap Binh T 2, x4 D Hoa H1,
tinh Long An nén éng P c¢6 dua ba X dén Cong ty Hoanh Ch dé phién dich cho 6ng
P va sau do ong P vo1 ba X quay lai Pai Loan.

Sau khi hét hop dong lao dong thi ba X vé Viét Nam mo Cong ty TNHH
MTYV nhua Thé H (sau day viét tat 1a Cong ty Thé H), dén thang 10/2015 ba X mua
may dun keo cua Cong ty Hoanh Ch nhung do ba X khong du tién mua nén mudén
vay tién cua ong P thi éng P dong ¥ cho ba X vay tién dé mua 03 dan may dun keo
cua Cong ty Hoanh Ch, viéc giao nhan t1en gilra 6ng P voi ba X dlen ra nhiéu lan
nhung 6ng P khong nhé ngay giao va s6 tién giao cu thé ctia mdi lan. Ong P chi
nhé 1an dau vao khoang thang 10/2015 6ng P vay tién ctia 6ng Chang dé cho ba X
vay (6ng Cai Song Ch, dia chi: S 4, duong Nguyén Vén Vinh, Phuong 4, quén
Tan Binh, Thanh phé H6 Chi Minh), 6ng Chang truc tlep giao tién cho ba X va di
cung voi ba X den Ngan hang Nong nghiép va Phét trién nong thon - Chi nhanh B
Hoa dé chuyén tién tra cho Cong ty Hoanh Ch va c6 lan khoang thang 11/2015 thi
6ng P, 6ng Chang, ba X cung di dén Ngan hang dé chuyén tién mua may dun keo
cho Cong ty Hoanh Ch, s6 tién cu thé thi 6ng P khéng nhs. Ong P khong nh¢ chinh
xé4c sb tién timg 1an da giao cho ba X nhung chi nhé giao cho ba X tong cong 03 ty
dong tuong duong voi gia tri 03 dan may dun keo ma Cong ty Thé H mua cua
Cong ty Hoanh Ch. Vigc giao nhan tlen khong c6 1ap bién ban nhung c6 ghi am
trong d6 ba X thira nhan c6 nhan s tién 03 ty dong cua ong P dé mua - may. Ong P

xac dinh ngay tinh 1ai vay la ké tir ngdy ong dua tién vay lan cudi vao thang
10/2016 véi 1ai suat 1,5%thang.

Den khoang thang 7/2016 ba X c6 gap 6ng P trinh bay muén ting san lugng
san xuat cua Coéng ty Thé H nén can nhap thém may dun keo va nguyén liéu nhua,
ba X co thoa thuan voi 6ng P 1a sau khi nhap may vé Cong ty Thé H chay thir néu
may san xuat binh thuong thi thanh toan tién cho 6ng P, hai bén chi thoa thuan
mi¢ng khong 1ap hop dong bang vin ban. Ngay 05/8/2016 &  6ng P lam thu tyc dé van
chuyén dan may dun keo va nguyén li¢u nhya theo yéu cau ctia ba X vé Viét Nam
theo van don s6 TCHCM1608A411 ngay 06/8/2016, dén ngay 09/8/2016 Cong ty
Thé H dang ky to khai hang héa nhap khau dé nhan mdy dun keo va nguyen li¢u
nhya tai Cang Cét L, ngay 13/8/2016 Cong ty nhan may va van chuyen vé tru so
Cong ty Thé H tai Puong s 3 Cum Cong nghiép Lién H. Bén cudi thang 8/2016
Cong ty Thé H da lap rap may xong va hoat dong binh thuong. Pén thang 9/2016
6ng P c6 yéu cau ba X — Giam doc Cong ty Thé H thanh toan tién may dun keo va
nguyén liéu nhwa véi tri gia 1a 946.000.000 dong (theo ty gia qui d6i 43.354,5 USD
sang VND ngay 09/8/2016 — ngay ba X ding ky to khai hang héa nhap khau)
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nhung ba X khong thanh toan. Do d6 vao thang 01/2017 6ng P c6 nop don dén Uy
ban nhan dan xa B Hoa H1 nho giai quyét viéc ba X khong thanh toan tién thi Uy
ban chi moi 1én hoa giai va ba X cé yéu cau ong P cung cap hop dong mua may,
nhung viéc mua ban khong c6 1ap hop ddng nén Uy ban xi khong giai quyét.

‘Den thang 7/2017 6ng P lam don khdi kién ra Toa &n nhan dan tinh Long An
yéu cau:

- Ba Nguyén Thi X tra lai cho ong P sb tién 03 ty dong, sb tién ong P cho ba
X vay dé mua 03 dan may dun keo ctuia Cong ty Hoang Chuong tir thang 10/2016
va yéu cau ba X phai chiu l4i sudt 1,5%/thang tinh tir khi ba X nhan tién cta 6ng P
dén khi xét xir so tham;

- Cong ty TNHH MTV nhuya Thé H thanh toan cho 6ng P so tién
946.000.000 dong cia dan may dun keo va nguyén liéu nhya va phai tra lai sudt
1,5%/thang trén so tién nay ké tir ngay 09/8/2016 dén khi xét xir so tham.

Vé cin cir cho yéu cau khoi kién, nguyén don c6 cung cap doan ghi 4m cho
Toa an 1a ghi &m cudc dién thoai gitra 6ng P vdi ba X vao khoang thang 4/2017 tai
Pai Loan thé hién ndi dung 6ng P goi dién thoai cho ba X dé yéu cau ba X tra tién
dan may dun keo va hat nhya theo van don s6 TCHCM1608A411 ma phia Cong ty
Thé H di nhan nhung chua thanh todn. Poan ghi am da dugc Toa an tién hanh dich
sang tiéng Viét vé ndi dung théng nhat nhu ban dich ciia Cong ty TNHH dich thuat
Phuong Bong.

Con chtmg ctr yéu cau Cong ty Thé H tra tién dya vao van don, to khai xuét
khau hang héa, hoa don, liét k& hang hoa. Vé to khai HQ, do Cong ty Thé H lam to
khai HQ trung voi s6 van don TCHCM1608A411 cta 6ng P gui cho Cong ty Thé
H va s6 Hoa don HY-160805T trén to khai HQ cing trung voi s6 hoa don cua
Cong ty Heh-Yeu do dng P lam dai dién. Viéc Cong ty Thé H 1am tha tuc khai HQ
tén Cong ty khac nham dé chiém doat tai san ctia Cong ty Heh-Yeu. Ddi véi thu tuc
khai HQ chi can khai du noi dung sé van don, hoa don 1a dam bao dé dugc thong
quan nhan hang hoa va thyc té Cong ty Thé H da nhan dugc 16 hang ciia 6ng P giri.

Trong qua trinh giai quyét vu an, bi don Céng ty TNHH MTV nhya Thé H do
ba Nguyén Thi X dai dién trinh bay:

Phia 6ng P néi giao may dun keo va nguyén liéu nhwa cho Cong ty Thé H
nhan nhung khong c¢6 chtr ky ctua ba ky nhan may, ong P cing khong cung cap
duoc hop dong mua ban hay giao keo mua ban gitta Cong ty Thé H voi 6ng P nén
khong dong ¥ yéu cau khoi kién cta ong P d6i voi Cong ty nhya Thé H.

Péi v6i 16 hang Cong ty Thé H da nhan theo van don s6 TCHCM1608A411
la cua Cong ty Thé H mua cia Cong ty CHEER c6 dia chi tai Bai Loan, viéc mua
ban c6 1ap Hop dong sb: 05-2016 ngay 25/7/2016 da cung cap cho Toa an. Con
Cong ty Heh-Yeu dung tén giri hang trén van don thi Cong ty Thé H khong biét do
sau khi thoa thuan mua ban véi Cong ty CHEER thi khi nao c6 thong béo hang vé
dén cang thi Cong ty Thé H 1am thii tuc khai HQ dé nhan hang con qua trinh dong
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goi 1am thu tuc xuat khau tai Pai Loan nhu thé nio thi Cong ty Thé H khong nam
duoc.

Ba Nguyén Thi X trinh bay: Ba khong dong ¥ yéu cau khai kién cia 6ng P
yéu cau ba tra 03 ty ddng va khoan 1ai 1,5%/thang ba khong dong y. Néu 6 ong P co
dua tién cho ba d& nghi ong P cung cap tai liéu, chimg ctr chimg minh. V& s tién
ba dung dé thanh 1ap Cong ty 1a tién cta ba khi hop tac lao dong tai Pai Loan va
vay muon thém cua ngudi than.

Vé noi dung ghi am chi 1a ndi dung noi chuyén thong thuong khong co néi
dung 6ng P yéu cau ba tra tién hay mua ban gi. Noi dung ghi am 6ng P ¢6 hoi t6i
“ho noi t6i khong gop tién, vay t6i hoi c6 may moc thudc vé ai. May mau xanh?”
t6i tra 1oi 1a may ctua Cong ty Thé H nhung thyc té may moc ctia Cong ty co nhiéu
may mau xanh nén t6i chi xac dinh cdc may méc déu ciia Cong ty Thé H. V& noi
dung ban dich doan ghi am cudc goi dién thoai la ding nhung thoi gian thang
4/2017 va dia diém ghi am cudc goi tai Pai Loan la khong chinh xac do tor nam
2015 ba khong co6 sang Dai Loan.

Pai dién Chi cuc HQ cita khdu C1 trinh bay:

Vé tha tuc HQ dé nhap khau ddi voi 16 hang ctia Cong ty Thé H c¢6 ma véan
don s6 TCHCM1608A411 do tau vién duwong LINDAVIA V.009B van chuyén dén
cang Cat L dung theo quy dinh tai Nghi dinh sé 08/2015/ND-CP ngay 21/01/2015
ctia Chinh phu va Thong tu s6 38/2015/TT-BTC ngay 25/3/2015 caa Bo Tai Chinh.
Trén van don s6 TCHCM1608A411 ngudi giri hang 1a HEH YEU PLASTIC
CORP, ngudi nhan hang 13 Céng ty TNHH MTV nhya Thé H. Pén khi Cong ty
Thé H thyuc hién tha tuc khai HQ lai ghi trén to khai HQ bén xuat khau 13 CHEER
nhung trén van don lai khong c6 thong tin cuia CHEER thi vi¢c khai HQ cua Cong
ty Thé H dung quy dinh phap luat cua Viét Nam va thong 1€ mua ban qudc té. Theo
quy dinh tai khoan 2 Diéu 148 Bo luat Hang hai Viét Nam s 95/2015/QH13 ngay
25/11/2015 thi: “Van don la ching tur van chuyén lam bang ching vé viéc nguoi
van chuyén da nhan hang héa véi sé luong chung loai, tinh trang nhu dugc ghi
trong van don dé van chuyén dén noi tra hang, bang chimg vé s& hitu hang hoa
dung dé dinh doat, nhan hang va 1a bang chtng cua hop dong van chuyén hang hoa
bang dudng bién”.

Trén Van tai don (B/L) s6 TCHCM1608A411 ngay 06/08/2016 thé hién ¢ 6
déu tién bén trai: Shipper 1a HEH YEU PLASTIC CORP. Theo Luat Hang hai quéc
té, Luat Hang hai cua nhiéu nudc thi “Shipper” 1a nguoi hodc cong ty giao két hop
doéng van chuyén hang hoa theo ching tr van chuyen Nhu vay nguoi gui hang
(shipper) trén van don khong nhat thiét phai 14 nha xuat khau. Can cir huéng dén tai
diém 1.20, phu luc II Thong tu s6 38/2015/TTBTC ngay 25/3/2015 thi tén nguoi
xuat khau (Exporter) 1a ngudi ban hang theo hop dong mua ban hang hoa nhap
khau. Cin ctr khoan 2 Diéu 16 Thong tu sé 38/2015/TT-BTC, hd so HQ dbi véi
hang héa nhap khau trong truong hop nay khong phai xut trinh, ndp cho co quan
HQ hop ddng mua ban. Pdng thoi theo thong 16 qudc té, hoa don thuong mai 1a
khau co ban cta ching tir thanh toan, do ngudi ban hang phat hanh dé yéu cau
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ngudi mua tra s tién hang trén hoa don. Trong trudng hop ndy, nguoi xuat khau va
nguodi ban hang 1a Cheer Founftain Inc.

ITI do Céng ty TNHH Van tai quéc té ITI dai dién tai Viét Nam (nay la
Cong ty TNHH Tiép van Ky Ng MK) c6 ba Tran Bao Phuong Uyén la nguoi dai
dién theo phap luat cua Cong ty Ky Ng MK trinh bay:

ITI thyc hién van chuyén hang theo van don s6 TCHCM1608A411 ngay
06/08/2016 theo yéu cau ciia Heh-Yeu Plastic Corp, Cong ty Ky Ng MK khong biét
ai la CHEER FOUNDTAIN INC. Khi nhén hang hoa de van chuyén thi theo thong
16 qudc té vé hang hai thi nguoi giri hang phai cung cép théng tin hang hoa cho
Cong ty Ky Ng MK dé 1am Van don dudng bién. Con Packing list (thong ké hang
hoa) va Invoice (héa don) thi nguoi giri hang ty 1am, ho khong cung cép cho Cong
ty Ky Ng MK. Khi giao hang cho nguoi nhan thi Cong ty Ky Ng MK giao Lénh
Giao Hang (D/Q) trén bang “Van Pon dién giao hang” (Bill Telex Release) nén
Cong ty Ky Ng MK chi thu mét gidy gi6i thiéu nhu dinh kém tir nguoi nhan hang
trén van don 1a Céng ty TNHH nhya MTV Thé H. Cong ty Ky Ng MK khéng lam
dich vu khai bao HQ cho 16 hang trén. Cong ty Thé H cung cap to khai HQ va céac
thu tuc c6 lién quan cho HQ trudc khi nhan hang tir cang.

Ngudi ¢ quyén loi, nghia vu lién quan Cong ty HEH: Toa an da thuc hién
uy thac sang Dai Loan cho duong sy y€u cau cung cap tai liu ching ctr va y kién
dbi voi cac nodi dung sau:

- HEH c0 phai chinh 1a bén guri hang cho Cong ty TNHH MTV nhya Thé H
theo van don s0 TCHCM1608A411 ngay 06/8/2016 cua ITI hay khéng? L6 hang
nay la nhitng hang hoa gi? C6 phai 1a dan may dun keo va nguyén li¢u nhya hay
khong?

- L6 hang theo van don sb TCHCM1608A411 ngay 06/8/2016 cua ITI do
HEH dtmg bén gtri hang va lam thu tuc xuat khau 1a tai sdn cia HEH hay cua ca
nhan dng Hsieh Yu P?

- Néu 1a tai san cua 6ng Hsieh Yu P thi gitta 6ng Hsieh Yu P v6i HEH ¢6 vén
ban thoéa thuan gi dé HEH lam thu tuc xuat khau 16 hang nay hay khong?

- HEH c6 quan h¢ mua ban voi Cong ty TNHH MTV nhya Thé H hoic ba
Nguyén Thi X — Giam doc Cong ty TNHH MTYV nhya Thé H hay khong?

- HEH c6 quan hé hop tac, mua ban véi CHEER hay khong?

- Poi vi hoa don so HY-160805T ngay 05/8/2016 do 6ng Hsieh Yu P trinh
bay thi HEH c6 sir dung d€ khai bao thué tai Pai Loan hay khéng? Vé so ky hiéu
trén hoa don “HY-160805T” thi phap luat Dai Loan c¢6 quy dinh Cong ty phai ghi
ky hi€u nhu thé nao hay khong?

- Cung cap tai liéu ching cu lién quan dén viéc xuat khau, gii va van chuyén
hang hoa theo Van don so0 TCHCM1608A411 ngay 06/8/2016 ctua ITI ? HO so khai



béo thué doi v6i hoa don s6 HY-160805T ngay 05/8/2016 va cung cp céc hoa don
mua ban khac dé so sanh vé ky hié¢u trén hoa don ciia HEH.

Nguoi ¢6 quyén loi, nghia vu lién quan Céng ty CHEER : Toa 4n da thyuc
hi¢n Uy thac tu phap sang Dai Loan theo quy dinh cho CHEER va c6 yéu cau cung
cap tai liéu chimg cu va y kién d6i véi cac ndi dung sau:

- CHEER c6 ban hang hoa (may dun keo, nguyén li¢u nhya) cho Cong ty
TNHH MTV nhuya Thé H theo hgp dong s6 05-2016/IM ngay 25/7/2016 hay
khong?

- CHEER khi ban hang hoa cho Cong ty Thé H theo hop ddng sé 05-
2016/IM ngay 25/7/2016 thuc hién van chuyén hang hoa va giao nhan hang nhu thé
nao?

- Khi xuaflt hang hoa sang Viét Nam cho Cong ty Thé H thi CHEER ¢6 lam
thu tuc xuat khau do1 véi cac loai hang hoa theo hop dong hay khong?

- Vay CHEER gui hang hoa bang hinh thirc ndo, viéc dong gbi hang hoa
duoc thuc hién nhu thé nao?

- Pbi voi hoa don s6 HY-160805T ngay 05/8/2015 theo trinh bay cua Cong
ty TNHH MTV nhua Thé H thi CHEER c¢6 lam thu tuc khai bao thué thu nhap
doanh nghiép tai Pai Loan hay khong? So tién theo hoa don trén thi Cong ty
TNHH MTV nhya Thé H d4 thanh toan cho CHEER hay chwa? Cung cap chimg tir
khai bao thué va thanh toan néu c6?

- Cung cép tai liéu chung ctr lién quan dén viéc xuat khau, giri va van chuyén
hang hoa theo hop dong so6 05-2016/IM ngay 25/7/2016 gitta CHEER véi Cong ty
TNHH MTV nhya Thé H?

Toa an da gui ho so uy thac tu phap cho HEH, CHEER FOUNTAIN IN
thong qua B Tu phéap va d nhan duoc két qua téng dat cho cac duong su. Dén
nay dd hét thoi han dé cac duong su cung cap chimg cr nhung Tda 4n van chua
nhan dugc van ban trinh bay y kién cling nhu tai liéu chtng ctr theo yéu cau.

Tai Bén dn din sw so tham sé 02/2022/DS-ST ngay 18 thang 01 ném 2022
ciia Toa an nhdn dan tinh Long An da tuyén xir:

Cin cu Didu 26, 37, 39, 147, 227, 228, 266, 271, 273 ctua Bo luat T6 tung
dan sy nam 2015; Diéu 430, 463, 466 Bo luat Dan su; Piéu 26 ‘Nghi quyét sb
326/2016/UBTVQH14 ngay 30/ 12/2016 ctia Uy ban Thuong vu Qudc hoi.

Tuyén xu:

1. Khong chap nhan yéu cau khoi kién cua ong Hsieh Yu P vé viéc yéu cau
ba Nguyen Thi X phai tra tlen vay va tién lai vay tong cong 13 6.390.000.000 dong
(gdm 3.000.000.000d tién gdc va 3.390.000.000d tién 1ai).

2. Khéng chip nhan yéu cr:i’u khoi kién cua ong Hsieh Yu P vé viéc yéu cau
Cong ty TNHH MTV nhya Thé H phai thanh toan tién mua may dun keo va
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nguyén li¢u nhya va tién 14 chim tra tong cong la 1.932.997.234 dong (gom
983.713.605d no gbc va 949.283.6294 tién 13i cham tra).

Ngoai ra ban an so tham con tuyén vé cac chi phi td tung, vé &n phi, cac quy
dinh vé thi hanh an va quyén khang cao cua cac duong su.

Sau khi xét xir so thdm, ngay 18/01/2022 6ng Nong Minh P 1a dai dién theo
uy quyén cua nguyén don lam don khang cao toan bo ban an so tham.

Tai phién toa phiic tham:

- Nguyén don Ong Hsieh Yu P c¢6 dai di¢én hop phap trinh bay: Van gir yéu
cau khang céo, yéu cau Toa an cap phiic thim sira ban 4n so thim theo hudng chip
nhan toan bd yéu cau khai kién cua nguyén don, bai vi ching ct 12 doan ghi 4m
chtimg minh ba X ¢6 vay 3 ty dong. Tién mua hang I& cin cit vao cac van don ma
hang hoa 1a do Cong ty TNHH MTV Thé H nhén va dua vao hoat dong kinh doanh.

- Bi don trinh bay: Khong dong ¥ toan bo khéng céo cua 6ng P do dng b lam
dai dién. D¢ nghi Hoi dong xet xu khong chap nhan khang cua nguyén don, git
nguyén ban an so tham.

- Pai dién Vién? kiém gdt nhan dan cd'p cao tai Thanh pho‘ Ho6 Chi Minh tham
gia phién toa phdt biéu y kien:
Vé viéc chép hanh phap luat: Xét thiy, Thadm phan Chu toa phién toa, cac

thanh vién Hoi dong xét xir da chap hanh dung cac quy dinh cua B luat Té tung
dan sy tir giai doan thu 1y dén giai doan xét xtr phuc tham.

Vé yéu cau khang céo ctia duong sy: Ban an so thAm di cin clr vao cdc
chtng ctr thu thap trong ho so vu an, xét xir khong chp nhan yéu cau khai kién cia
6ng Hsieh Yu P 13 c¢6 co so. Pé nghi Hoi dong xét xir khong chap nhan khang cao
ctia 6ng Hsieh Yu P, gitt y ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién citu cdc tai liéu c6 trong hé so vu dn dwoc tham tra tai phién
toa, can cir vao két qua tranh ludn tai phién t0a, trén co s¢ xem xét ddy di, toan
dien loi trinh bay cua cac dwong sy tai phién toa va y kién phdt biéu cia dai dién
Vién kiém sdt nhan dan cap cao tai Thanh phé Hé Chi Minh tham gia phién toa,
Hoi dong xét xir nhdn thdy:

[1] Vé thu tuc t6 tung: Nguyén don 6ng Hsieh Yu P khang céo trong thoi han
lugflt dinh nén vu an dugc xem xét theo trinh tu phuc tham, theo Diéu 293 B luat
To tung dan su.

Nguyén don ong Hsieh Yu P khoi kién bi don yéu cau tra tién vay va thanh
toan tién mua hang hoa, Toa an xac dinh quan hé tranh chap 12 “hop déng mua ban
tai san va hop dong vay tai san”. Nguyén don khai kién bi don 1a Cong ty Thé H ¢
dia chi tru sé chinh tai: Buong so6 3 Cum Cong nghiép Lién H, ap Binh T 2, xa b
Hoa H1, huyén D Hoa, tinh Long An; Céng ty HEH, Cong ty CHEER c¢6 dia chi
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try s tai Pai Loan 1a ngudi co quyén loi, nghia vu lién quan. Nén can ctr Diéu 26,
37, 39 BO luat To tung dan su, Toa an nhan dan tinh Long An c6 tham quyén thu 1y
giai quyét vu an theo thu tuc so tham 1a c6 can ctr phap luat.

[2] Xét vé nodi dung cling nhu khang cdo cta nguyén don:

~ [2.1] Doi v6i yéu cau doi tién vay va khodn tién 14i tong cong 6.390.000.000
dong (gom 03 ty dong tien goc va 3.390.000.000 dong tien 1ai).

Ong P trinh bay dng cho ba X vay tong cong nhiéu 1an véi sd tién 03 ty dong,
hai bén chi thoa thuin bang 10i néi, khong 1ap hop ddng hodc bién nhan bang van
ban, dé ba X mua dan may dun keo ctia Cong ty Hoanh Ch. Chimg cir 6ng P cung
cap cho Toa an 1a doan ghi 4m cudc trd chuyén giita ong P véi ba X trong d6 ong P
cho rang ba X thira nhan c6 vay cua éng P 03 ty dong.

Tuy nhién, Hoi dong xét xir thay rang sau khi nghe va xem ban lugc am cudc
tro chuyén gitra 6ng P va ba X, thi khong ¢ cau tr nao thé hién hai bén co6 dé cap
dén sb tién 03 ty dong, trong khi trong sudt qué trinh giai quyét vu an ba X déu
khong thura nhén c6 viéc vay ng nay, ong P cting khong c6 chimg cir gi khac chung
minh. Do d6, Hoi ddng xét xtr khong ¢ co s¢ dé chap nhan yéu cau khai kién nay
cua ong P.

[2.2] Doi v6i yéu cau doi thanh toan tién mua mdy din keo va nguyén lidu
nhya cung khoan tién 1ai tong cong 1.932.997.234 dong (gom so tién ng goc la
983.713.6054 va tien 1ai phat sinh la 949.283.6294).

Nguyén don cung cip hd so xuit khau thé hién: To khai xudt khau ngay
05/8/2016 (d4 hop phéap hoa 1anh su) ghi ngudi xuat khau 13 Heh-Yeu Plastic Corp,
ngudi mua 1a Cong ty Thé H, ky hiéu kién hang s6 YMMU6007550; Van don sb
TCHCM 1608A411 ngay 06/08/2016 thé hién 6 dau tién bén trai bén guri hang 13
HEH YEU PLASTIC CORP, bén nhan hang 1a Cong ty Thé H, ky hiéu kién hang
s6 (s6 cont) YMMUG6007550; hoa don ban hang s HY-160805T ngay 05/8/2016
do HEH YEU PLASTIC CORP xuit hoa don.

Bén Cong ty Thé H cung cap hod so nhap khau thé hién: To khai nhap khau
ngay 09/8/2016 ghi nguoi xuat khau 1a Cong ty CHEER , ngudi nhap khau 1a Cong
ty Thé H, Van don s6 TCHCM 1608A411 ngay 06/08/2016, hoa don ban hang sd
HY-160805T ngay 05/8/2016 do CHEER xuét (trung v6i s6 hoa don cia HEH
YEU PLASTIC CORP xuit); Danh sach (phiéu) dong goéi ngay 05/8/2016 do
CHEER 14p thi phia trén goc trai c6 s HY-160805T ngay 05/8/2016; Hop dong
s6: 05-2016 ngay 25/7/2016 thé hién bén ban 1a CHEER , bén mua la Cong ty Thé
H.

Tai khoan 2 DPiéu 148, Bo luat Hang hai Viét Nam s6 2015 quy dinh: “Vin
don la chitng tir van chuyén lam bang chirng vé viéc nguwoi van chuyén da nhdn
hang héa véi s6 lwong ching loai, tinh trang nhw dwoc ghi trong vin don dé vin
chuyén dén noi tra hang bang chirng vé s hitu hang héa dimg dé dinh doat, nhdn
hang va la bang chitng ciia hop dong vin chuyén hang héa bang dwong bién”. Do
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do, HEH YEU PLASTIC CORP la shipper, nguoi gui hang (shipper) trén van don
khong nhat thiet phai 1a nha xuat khau nhu y kién trinh bay cua Chi cuc HQ cua
khau C1.

Xét, hd so xuét khau ciia nguyén don thé hién bén xuat khau va bén gui hang
1a mot, d6 1a HEH YEU PLASTIC CORP; hé so nhép khau ctia Cong ty Thé H thé
hién bén xuét khau 1a CHEER con bén giri hang 1a HEH YEU PLASTIC CORP;
cac héa don ban hang do HEH YEU PLASTIC CORP va CHEER xuit thi s6 ky
hiéu va ngay xuat trung nhau; 161 khai cua ba X trude do cho rang Cong ty Thé H
da thanh toan xong tién mua may dun keo Va nguyén liéu nhya cho Coéng ty
CHEER nhung tai phién tda hdm nay cho rang van chwa thanh toan. Vi vay, dé xéac
dinh duoc HEH YEU PLASTIC CORP hay CHEER 14 bén xuét khau, bén ban
hang cling nhu xac dinh hang héa nay la cia HEH YEU PLASTIC CORP hay cua
c& nhan ong P thi can thu thap thém tai liéu, ching tir va ¥ kién trinh bay cta hai
Cong ty. Nén Toa so tham da iy thac cho hai cong ty nham lam 13 sy vige, dén khi
d4 hét thoi han dé cac duong su cung cap chung cr Toa an Van chua nhan dugc van
ban trinh bay y kién ciing nhu tai liéu chimg clr theo yéu cau. Riéng cac chung tir,
tai liéu do 6ng P cung cap chi thé hién dwgc HEH YEU PLASTIC CORP 1a bén
xuat khau, bén giao hang, khéng co chung tir, tai liéu hay chimg cir gi thé hién hang
hoa nay la cua ca nhan 6ng P.

Do vay, xét thay ong P khong ching minh dugc tai san hang héa trén 1a cia
ca nhan 6ng P nén Toa so tham khong chap nhan yéu cau khoi kién cuia ong P doi
Cong ty Thé H thanh toan tién mua may dun keo va nguyén liéu nhya cing khoan
tién 14i tong cong 1.932.997.234 dong 1a c6 can ci.

~ Cong ty HEH YEU PLASTIC CORP van ¢6 quyén khéi kién Cong ty The H
dé doi thanh toan tién mua may dun keo va nguyén liu nhya cung khoan tién lai
trong vu an khac, n€u cac bén phat sinh tranh chap va khong thuong lugng duoc.

Tai phién toa phiic tham nguyén don 6ng Hsieh Yu P khang c4o nhung ciing
khong dua ra chung ct, tai liéu ndo mdi ching minh cho yéu cau khang co ciing
nhu 12 yéu cau khéi kién ctia minh 13 ¢6 cén cu.

Do vay xét thiy ban 4n so tham da xir khong chip nhan yéu cau khoi kién
ctia ong Hsieh Yu P vé viéc yéu cau ba Nguyén Thi X phai tra tién vay va tién 1ai
vay tong cong l1a 6.390.000.000 dong (gom 3.000.000.000d tien gbc va
3.390.000.0004 tién 13i). Va khong chap nhan yéu cau khoi kién cua 6ng Hsich Yu
P vé viéc yéu cau Cong ty TNHH MTV nhya Thé H phai thanh toan tién mua may
dun keo va nguyén liéu nhya va tién 13i cham tra tong cong 1a 1.932.997.234 dong
(gdm 983.713.605d no gbc va 949.283.6294 tién 14i cham tra) 1a co can ctr phap
luat. Nén Hoi dong xét xir khong chap nhan yéu cau khang céo cua nguyén don.
Giit nguyén ban an so tham ctia Toa 4n nhan dan tinh Long An.

[3] Vé an phi dan sy phuc thim: Do khong duoc chap nhan khang céo nén
ong Hsieh Yu P phai chiu an phi dan sy phuc tham.
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[4] Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang nghi
c6 hi¢u luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Vi cac lé trén,
QUYET PINH:

Can cr vao khoan 1 Piéu 308 ctia Bo luat T tung dan su.

Khong chap nhan yéu cau khang cdo cua nguyén don dng Hsieh Yu P. Gii
nguyén Ban an so tham s0: 02/2022/DS-ST ngay 18/01/2022 cua Toa an nhan dan
tinh Long An.

Ap dung Dicu 430, 463, 466 BO luat Dan su; Dicu 26 Nghi quyét s
326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban Thuong vu Qudc hoi quy dinh
v€ muc thu, mién, giam, thu, ndp, quan ly va st dung an phi va 1€ phi Toa an.

Tuyén xu:

1. Khong chap nhan yéu cau khoi kién cua ong Hsieh Yu P vé viéc yéu cau
ba Nguyen Thi X phai tra tlen vay va tién lai vay tong cong 1a 6.390.000.000 dong
(gdém 3.000.000.000d tién gdc va 3.390.000.000d tién 1ai).

2. Khong chip nhén yéu cau khoi kién ctua 6ng Hsieh Yu P vé viéc yéu cau
Cong ty TNHH MTV nhua Thé H phai thanh toan tién mua may dun keo va
nguyén liéu nhua va tién 13i cham tra tong cong 1a 1.932.997.234 dong (gdom
983.713.605d ng goc va 949.283.6294 tién 1ai cham tra).

3. An phi dan sy phac tham: Ong Hsieh Yu P phai chiu 300.000 dong an phi
dan su phtic tham. Puoc khiu trir tién tam tGng an phi di ndp theo Bién lai thu sb
0000163 ngay 18/01/2022 cuia Cyc Thi hanh an dan sy tinh Long An (Pai dién ong
P da ndp xong).

4. Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khang nghi
c6 hi¢u luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

5. Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat thi hanh an dan sy thi nguo1 dugce thi hanh an dan sy, nguoi phai thi hanh 4n
dan su c¢6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi
hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi
hanh an dan sy; thoi hi€u thi hanh an duoc thyc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

6. Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

NO?' ",hé"-l L TM. HOI PONG XET XU PHUC THAM
_ 70 an Aihn 8an (o1 ca0; THAM PHAN - CHU TQA PHIEN TOA
- Vién kieém sat nhan dan cap cao ‘

tai Thanh phé HO Chi Minh;

- TAND tinh Long An;

- VKSND tinh Long An;
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- Cuc THADS tinh Long An;
- Duong su;
- Luu (An - Trac).

Vuwong Minh Tam
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CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Pham Vin Cong  Nguyén Vin Minh Vwong Minh Tam
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