TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc 1ap - Tw do - Hanh phuc

Ban an sd: 200/2023/HC-PT
Ngay: 23/6/ 2023

V/v “Khiéu kién quyét dinh hanh chinh
trong linh vuc Qudn Iy ddt dai”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Héi dong xét xir phiic thdm gom co:

Tham phan — Chui toa phién toa: Ong Pham Viin Hop

Cdc tham phén: Ong Pham Ton

Ong Nguyén Vin Tao

- Thuw ky phién toa: Ong Pham Vin Phong - Tham tra vién Toa 4n nhan dan
cap cao tai Pa Ning.

- Dai dign Vign kiém sdt nhin dén cép cao tai Pa Ning tham gia phién toa:
o6ng Pinh Viin Chanh - Kiém sat vién.

Ngay 23 thang 6 nam 2023 tai tru s Toa 4n nhan dan cap cao tai Pa Ning
mo phién toa xét xir phiic tham cong khai vy an hanh chinh thy 1y so
12/2023/TLPT-HC ngay 07 thang 02 nam 2022 vé viéc “Khiéu kién quyét dinh
hanh chinh trong linh vuc Qudn Iy dat dai”. Do Ban an hanh chinh so tham sb
33/2022/HC- ST ngay 08 thang 12 nam 2022 cua Toa an nhan dan tinh Quang
Ngai bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phuc tham sb 2315/2023/QDPT-HC
ngay 01 thang 6 ndm 2023, gifta cac duong su:

- Ngwoi khi kién: Ba Tran Thi A; Dia chi: to dan phd B, phuong P, thi xi D,
tinh Quang Ngai, c6 mat.

Nguwoi dai dién theo uy quyén: Ba Phan Thi Thu T; dia chi: B N, phuong N,
thi xa b, tinh Quang Ngai, c6 mat

Nguoi bdo vé quyén loi ich hop phdp: Ong Lé Van M, Luat su Cong ty L2,

thudc Poan luat su Thanh phé H; dia chi: K H, phuong V, quan T, thanh phé Pa
Néng, c6 mit.
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- Ngwoi bi kién: Chu tich Uy ban nhan dén thi xa D, tinh Quang Ngai;

Nguoi dai dién theo 1y quyén: Ong V5 Minh V — Phé Chi tich Uy ban nhan
dan thi xa b, tinh Quang Ngﬁi; dia chi: t6 dan phd B, phuong N, thi xa b, tinh
Quang Ngai, c6 don xin xr vang mat.

- Ngwoi c6 quyén loi, nghia vu lién quan:
+ Uy ban nhan dan phuong P, xi D, tinh Quang Ngai.

Nguoi dai dién theo phdp ludt: Chu tich Uy ban nhan dan phuong P, xi D,
tinh Quang Ngai, vang mat.

Nguwoi dai dién theo 1y quyén: Ong Ng}lyén Tan P - Pho Chu tich Uy ban
nhan dan phuong P, xa b, tinh Quang Ngai, vang mat.

Dia chi: phuong P, xa D, tinh Quang Ngai.

+ C)ng Tran Thanh H; Dia chi: t dan phé B, phuong P, xa D, tinh Quang
Ngai, vang mat.

Nguoi khang cdo ctia ngudi khoi kién 13 ba Tran Thi A.
NOI DUNG VU AN

Theo don khéi kién va tai phién toa, ngwoi khoi kién, nguoi bdo vé quyén va
loi ich hop phap cua nguoi khoi kién trinh bay:

Ba Tran Thi A dugc 6ng cb chong dé lai quyén sir dung dat hién nay 1a 2 thira
(s6 1094 va 1095) to ban d6 s6 10, phuong P. Nhiing thira dat nay khong vao Hop
tac xd (HTX) va cling khong thuc hién Nghi dinh 64/CP. Ho gia dinh ba Tran Thi
A tryc tiép quan ly, st dung nhing thia dat nay tir sau giai phong 1975 cho dén
nay, co thoi diém trong mi, lang, dau 6, co luc dé dat nghi ngoi. Trén dét nay vo
chong ba Tran Thi A ¢6 trong tre, tray va cay bach dan (cay bach dan hi¢n nay con
gbc) va c6 md ma ong cd chong ba Tran Thi A. Vi dat nay khong vao HTX, khong
thuc hién Nghi dinh 64/CP nén hd gia dinh ba Tran Thi Al van dang quan 1y, st
dung ma chua can phai ké khai; khi thay can thiét thi ho gia dinh ba Tran Thi A s&
dé nghi cap so do.

Pt nay ba Tran Thi A da dung tréng hoa mau nén viéc Chu tich UBND thi
xa P xé4c dinh dat nay 1a dat chua str dung 1a khong ding thyc té. Dé bao vé quyén
st dung dat cua gia dinh ba A va tranh viéc dong vat pha hoai tai san trén dat, gia
dinh ba Tran Thi A d3 trong tru bé tong va rao day kém gai. Viéc 1am hang rao dé
bao vé dat va tai san trén dat thudc quyén sir dung cua gia dinh ba Tran Thi A thi
sao lai 1a chiém dat. Thé nhung Chu tich UBND thi x4 D lai ra Quyét dinh s
278/QDXPCPHC ngay 26/01/2022, xir phat ba Tran Thi A vé hanh vi chiém dat
chua st dung theo diém ¢ khoan 1 Diéu 14 Nghi dinh 91/2019/ND-CP ngay
19/11/2019 cua Chinh phu.

Ba Tran Thi A nhan thay Cha tich UBND thi x4 P xir phat ba 1a khéng dang
phap luat vi dat nay la cua gia dinh ba nén ba khong vi pham bat cir diém nao cua
khoan 2 Diéu 3 Nghi dinh 91/2019/ND-CP néu trén nén khong c6 hanh vi chiém
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dé‘g. Thé nhung, UBND phuong P lai c¢6 bao cdo va to trinh dé nghi xur phat ba
Tran Thi A 1a khong ding.

V& trinh tu xt phat vi pham hanh chinh khong ding phap luat, cu thé: Ong
Duong Hung D khéng c6 thim quyén 1ap bién ban vi pham hanh chinh vi Cong
chtrc dja chinh khong phai 1a ngudi c6 tham quyén xir phat. Tai thoi diém ba Tran
Thi Anh r hang rao khong c6 cong chirc, vién chirc nao c6 mat tai dé (nd1 dung nay
d3 dugc néu trong Quyét dinh sb 278 néu trén - 6ng D lap bién ban vao ngdy
19/01/2022); sau d6 vai ngay thi ba Tran Thi A méi thay c6 nguoi cia UBND
phudng P dén nhung lam gi thi ba Tran Thi A biét.

Khong giao bién ban vi pham hanh chinh cho ba Tran Thi A (viéc ba Tran
Thi A khéng tham gia 1am viéc cu thé theo gidy moi nhung khong c6 nghia 1a ba
Tran Thi A khong nhan bién ban vi pham vi nhu Cha tich UBND thi x3 Ptic Phd
dau can moi t6i nhung van giao duoc quyét dinh xir phat hanh chinh cho ba Tran
Thi A). Chu tich UBND thi xa b da khong cho ba Tran Thi A thuc hién hién viéc
giai trinh ma 4m tham ra quyét dinh xtr phat 20.000.000d6ng trong thoi ky kho
khan do dai dich C.

Chu tich UBND thi x3 B xé4c dinh 2 thtra dat nay do UBND phuong P quan
ly. Vay tat ca nhiing thira dat con lai trén dia ban phuong P ¢6 do UBND phuong P
quan ly hay khong? Chu tich UBND thi xa D can phan biét gitta nhiém vy quan ly
Nha nudc vé dat dai cuia ting cap chinh quyén v&i quyén st dung dat clia ca nhan,
ho gia dinh, t6 chtrc. Dé bao vé quyen va loi ich hop phéap ctia minh, can ctr phap
luat hién hanh, ba Tran Thi A yéu cau Toa an nhan dan tinh Quang Ngdi giai
quyét: tuyén xtr huy bo Quyét dinh sd 278/QD-XPVPHC ngay 26/01/2022 cia
Chu tich UBND thi xa b.

Tai véin bdn s6 670/UBND ngay 12/4/2022 va Van ban sé 1187/UBND ngdy
03/6/2022, nguoi bi kién la Chu tich UBND thi xa D trinh bay:

Ngay 13/12/2021, UBND phudng P phat hién ba Tran Thi A, sinh nam 1962,
noi ¢ hién tai: T6 dan phd B, phuong P, thi xi P c¢6 hanh vi trong tru bé tong, kéo
day k&m gai trén 02 thira dat 1094 va 1095 thudc to ban db 10, do UBND phudng
P quan 1y. Sau d6, UBND phuong di nhiéu 1an moi ba Trin Thi A dé lam viéc
nhung ba A khong c6 mat theo gidy moi va gii 03 1an Thong bao yéu cau ba A
thao d& viéc rao chan tra lai hién trang ban dau nhung ba A van khong thyuc hién.
Ngay 13/12/2021 va ngay 23/12/2021, UBND phuong P da 1ap Bién ban kiém tra
hién truong tai thira dat s6 1094 va thira dat s 1095 cung to ban do sd 10.

Qua két qua xac minh ctia T6 x4c minh phuong P trén co so d6i chiéu ho so
dia chinh qua cac thoi ky va xac minh mot s6 ngudi sdng cung thoi diém voi ngudi
sir dung dat cho thay ba Tran Thi Anh t chon céc tru bé tong, kéo day kém gai va
trdng cdy keo tai thira dit s6 1094 , dién tich 615m?® va thira dat s 1095, dién tich
607m’ cung to ban do sb 10 1a dat chua sir dung do UBND phuong P quan 1y.

Hoi 08 gio 06 phit, ngay 19 thang 01 ndm 2022, tai thyc dia thira dat s6 1094,
dién tiCh 615m? va thira dat s6 1095, dién tich 607m? cung to ban d6 s6 10 thudce to
dan pho B, phuong P; 6ng Duong Hung D - Cong chtic Dia chinh - Xay dung - D6
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thi va Mdi truong phuong P 1ap Bién ban vi pham hanh chinh vé linh ,vuc dat dai
s6 01/BB-VPHC véi noi dung: Ngay 13/12/2021, UBND phuodng P phat hién ba
Tran Thi A ¢6 hanh vi chiém dit chua st dung tai khu vuc d6 thi tai hi¢n truong
thira dat sb 1094, dién tich 615m? va thira dit s6 1095, dién tich 607m? cung t& ban
d6 s6 10 thudc to dan phd 2, phuong P 1a trong tru bé tong, kéo day kém gai trén
02 thira dat néu trén do UBND phudng P quan 1y quy dinh tai khoan 1, khoan 5
Piéu 14 Nghi dinh 91/2019/ND-CP ngay 19/11/2019 cta Chinh phu vé xt phat vi
pham hanh chinh trong linh vuc dat dai. Tuy nhién, khi thong qua bién ban vi
pham hanh chinh thi ba Tran Thi A2 ¢6 nghe doc nhung khdong ky vao bién ban.

Tai muc 5 cua Bién ban vi pham hanh chinh vé linh vuc dat dai sb 01/BB-
VPHC do 6ng Duong H - Cong chirc Dia chinh - Xay dung - D6 thi va Moi trudong
phudng Pho M1 14p vao ngay 19/01/2022 thi ba Tran Thi A da c6 ¥ kién trinh bay,
ba Tran Thi A da nghe doc bién ban nhung khong ky la truong hop nguoi vi pham
da c6 tinh khong hop tac véi ngudi co thim quyén xu phat vi pham hanh chinh.
Tuy nhién, theo quy dinh tai Bi€u 58 Luat X 1y vi pham hanh chinh 2012 dugc
stra doi, bo sung tai khoan 29 Piéu 1 Luat s6 67/2020/QH14 stra ddi, b sung mot
s6 diéu cia Luat Xa 1y vi pham hanh chinh, c6 hiéu lyc thi hanh tir ngay
01/01/2022 thi trudng hop ba Tran Thi A khong ky vao bién ban thi bién ban di co
chit ky cta dai dién chinh quyén cip xa noi xay ra vi pham va nguoi ching kién
xéac nhan ba Tran Thi A khong ky vao bién ban.

Ngay 21/01/2022, UBND phudng P ¢6 To trinh s6 02/TTr-UBND ve viée dé
nghi ban hanh Quyét dinh xtr phat vi pham hanh chinh trén linh vyc dat dai gui
kém ho so dé nghi xur Iy vi pham hanh chinh trong linh vuc dat dai dén Phong T3.

Sau khi ra soat toan bo ho so va ddi chiéu voi cac quy dinh phap luat, Phong
T3 ¢6 Béo cdo s 09/BC-TNMT ngay 24/01/2022 vé viéc dé xuat xir Iy vi pham
hanh chinh trong linh vuc dat dai, gii toan bo hd so dé Phong Tu phéap, Thanh tra
thi x4, Van phong thi xd tham dinh truéc khi trinh UBND thi x3 xem xét, quyét
dinh. Pén ngay 25/01/2022, Phong Tu phép, Thanh tra thi xa, Vin phong thi xa
khéng c6 ¥ kién gi, xem nhu théng nhit v4i ndi dung bao cao va du thao Quyét
dinh xu' phat. Do do, ngay 26/01/2022, Phong T3 ¢6 To trinh s6 20/TTr-TNMT
trinh Chua tich UBND thi xa P ban hanh Quyét dinh xtr phat vi pham hanh chinh
trong linh vuc dat dai di v6i ba Tran Thi A.

Mit khéc, theo (quy dinh tai khoan 30 Piéu 1 Luat s6 67/2020/QH14 stra ddi,
bd sung mot s6 diéu cua Luat Xt 1y vi pham hanh chinh thi ba Tran Thi A khong
yéu cau giai trinh nhung trudc khi hét thoi han quy dinh thi ba A ciing khong co6
yéu cau giai trinh thi ngudi c6 tham quyén xtr phat ban hanh Quyet dinh so
278/QD-XPVPHC ngay 26/01/2022 14 cong khai, khach quan, ding thAm quyén,
bao dam cong bang, dung quy dinh cua phap luat; dong thoi thé hién dam bao tinh
ran de, nghi€ém minh trong viéc thuc thi phap luat.

Cin cu Diéu 57, Piéu 68, Diéu 70, Diéu 78, Diéu 85 Luat xir Iy vi pham hanh
chinh (sira doi, bo sung nim 2020); Diéu 5, diém ¢ khoan 1 va khoan 5, diém a
khoan 7 Piéu 14, khoan 2 Diéu 38 Nghi dinh 91/2019/ND-CP ngay 19/11/2019
cua Chinh phu va ho so xu 1y vi pham hanh chinh trong linh vuc dét dai; Chu tich
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UBND thi x4 P ban hanh Quyét dinh s6 278/QD-XPVPHC ngay 26/01/2022 xir
phat vi pham hanh chinh trong linh vuc dat dai d6i voi ba Tran Thi A, sinh nim
1962, dia chi: T6 dan phd B, phuong P, huyén D, tinh Quang Ngii 1a dung quy
dinh phap luat va thé hién tinh nghiém tac quan ly Nha nudc vé dat dai tai dia
phuong. Dé nghi Toa 4n nhan dan tinh Quang Ngii bac don cua ba Tran Thi A.

Ngueoi ¢é quyén loi nghia vu lién quan UBND phudng P, huyén D trinh bay:

Cin ctr vao ban d6 299 do dac chinh ly nam 2000 thi hai thira dfit nay nguyén
la thira 237 va 238, td ban do s6 8 tai T6 dan pho B, phuong P, cu thé:

~ + Thira 237 c6 dién tich 752m” 1a loai dat (BM), dat Ddi 3; thira 238, t& ban
d6 s6 8, dién tich 992m?” 1a loai dat (M) dat Doi 3, UBND x4 quan 1y khong giao
cho ai str dung.

+ Nam 2006, sau khi do dac lai dé thuc hién da dang hoa nong nghi¢p nong
thon. Hai thira dat 237 va 238 14 hai thira 1094 va 1095, di théng ké 1a ¢at UBND
xa quan ly.

- Qua dbi chiéu voi hd so va sd6 muc ké dat dai naim 1994 dé can ddi chia
64/CP va cap gidy nam 1999 thi thira dat 237, 238, to ban d6 s 8, 1a loai dat
(PM) do UBND xa (nay 1a UBND phuong) quan ly.

- Qua trinh sir dung dat ciia ba Tran Thi A cho théy, gia dinh 6ng H va ba
Tran Thi A tur trude dén nay khong su dung, khong ke khai dé duogc cap glaychung
nhan quyén sir dung dat, dong thoi theo hod so quan 1y cia UBND phuong thé hién
day 1a 02 thira ¢4t do UBND phudng quan 1y theo hd so duoc xéac 14p va tham dinh
ngay 07/4/2021 ctia Phong Tai nguyén - Moi truong thi xa b.

Qua x4c minh thyc té thi hai thira nay truc ddy khi ong Tran T1 (cha chong
ba Tran Thi A) con séng thi ¢ trong cady mot thoi gian, tuy nhién tir ndm 1987 dén
nay thi dit nay bo hoang, khong canh tac cho dén nay va la dat do UBND phuong
quan 1y va dugc thé hién trong s6 muc ké nam 2006; quan 1y cac loai dat nong
nghi¢p khac do UBND phuong quan ly theo Chi thi 09 nam 2021 va dugc S& T4
tinh tham dinh.

Nguoi c6 quyén loi nghia vu lién quan ong Tran Thanh H: Théng nhit véi
yéu cau khoi kién ctia ba Tran Thi A.

Tai Bén dn hanh chinh so thim so 33/2022/HC- ST ngay 08 thang 12 nam
2022 cua Toa an nhdn dan tinh Quang Ngai da quyét dinh:

Can clr vao khoan 1 Diéu 30; khoan 4 Piéu 32; khoan 1 Diéu 115; diém a
khoan 2 Diéu 116; khoan 1, diém a khoan 2 Diéu 193; Piéu 204; Diéu 206; khoan
1 Diédu 348, Pidu 358 Luat T6 tung hanh chinh; Piéu 12 Luat Pat dai nam 2013;
cac Diéu 6, khoan 2 Diéu 38, cac Piéu 57, 58, 66, 67, 68 Luat xur Iy vi pham hanh
chinh; Piéu 12 Nghi dinh s6 118/2021/ND-CP ngay 23/12/2021 cua Chinh phu
quy dinh chi tiét mot sé Diéu va bién phap thi hanh Luat Xt 1y vi pham hanh
chinh; cac Diéu 14, 38, 40 Nghi dinh sé 91/2019/ND-CP ngay 19/11/2019 cua
Chinh pht vé xir phat vi pham hanli chinh trong linh vyc dat dai; Nghi quyét sd
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326/2016/UBTYQH14 ngay 30/12/2016 cua ty ban Thuong vu Qudc hoi quy dinh
v€ muc thu, mién, gidm, thu, ndp, quan ly va str dung an phi va 1€ phi Toa an.

Tuyén xu:

1. Bac yéu cau khoi kién cta ba Tran Thi A vé viéc yéu cau huy Quyét dinh
s0 278/Qb-XPVPHC ngay 26/01/2022 cua Chu tich UBND thi xa D, tinh Quang
Ngai xur phat vi pham hanh chinh trong linh vuc dat dai déi véi ba Tran Thi A.

Ngoai ra, Toa 4n cp so tham con quyét dinh vé chi phi té tung tb tung, 4n phi
va quyén khang c4o theo quy dinh phép luat.

Ngay 19/12/2023, nguoi khot kién ba Tran Thi A c6 don khang cdo toan b
ban an so tham.

Tai phién toa phuc tham, ba Tran Thi A khong rat don khai kién; gitr nguyén
yéu cau khang cdo va khong xuat trinh thém tai liéu, chimg ctr méi.

~ Nguodi bao v¢ quyén va loi ich hop phap cho ba A (je nghi Toa an cip phuc
tham sura an so tham theo hudng chap nhan toan bd yéu cau khai kién cua ba Tran
Thi A.

Pai dién Vién kiém sat nhan dan cap cao tai Pa Nang trinh bay quan diém vé
viéc giai quyét vu an: Pon khang cio cta ba Tran Thi A ding quy dinh vé hinh
thire, trong han luat dinh nén hop 1&. Qua trinh giai quyét vu an tai cap phic tham,
Tham phéan, Thu ky phién toa va nhimg nguoi tham gia t6 tung da tuan thu dung
cac quy dinh ctia phap luét t6 tung hanh chinh. Vé ndi dung, khang cdo cua ba Tran
Thi A la khong c6 can cur chap nhan. D¢ nghi Ho1 dong xét xu can cur vao khoan 1
Diéu 241 Luat t6 tung hanh chinh xtr bac khang cao cua ba Tran Thi A va giur
nguyén quyéet dinh cuia ban an so tham.

NHAN PINH CUA TOA AN

[1] V& thu tuc t6 tung:

Don khang cao cua ba Trﬁn Thi A ding quy dinh vé hinh thire, trong han luat
dinh nén hop 1¢, do d6 Ho1 dong xét xur xem xét theo thu tuc phic tham.

[2]. Vé dbi tuong khoi kién, tham quyén giai quyét va thoi hiéu kién:

Ngay 10/02/2022 va ngay 08/3/2022, ba Tran Thi A nop don khoi kién tai
Toa an nhan dan tinh Quang Ngai yéu cau huay Quyet dinh s6 278/Qb- XPVPHC
ngay 26/01/2022 cua Chu tich UBND thi xa B vé xu phat vi pham hanh chinh. Can
cur quy 7dinh tai khoan 2‘ biéu 3; khoép 1 biéu 30; khoan 4 Diéu 32; khoan 1 biéu
115; diém a khoan 2 Diéu 116 Luat T6 tung hanh chinh; Quyét dinh hanh chinh ma
ba Tran Thi A khéi kién néu trén 1a doi tugng khot kién vu an hanh chinh, con thoi
hi¢u khaoi kién. Do do, Toa an nhan dan tinh Quang Ngai thu 1y va xét xir so tham
1a c6 co so, dang phap luat.

[3]. Xét tinh hop phap cua Quyét dinh xir phat vi pham hanh chinh s
278/QD-XPVPHC ngay 26/01/2022 ctia Chu tich UBND thi xa b

[3.1]. Vé tham quyén lap Bién ban vi pham hanh chinh:
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Ngay 19/01/2022, 6ng Duong Hung D, cong chtc Dia chinh - Xay dung - D6
thi va Moi trudng phuong P, thi xa D 14p Bién ban vi pham hanh chinh dbi véi ba
Tran Thi A, d3 c¢6 hanh vi chiém dit chua sir dung tai khu vuc d6 thi do UBND
phuong quan 1y duoc quy dinh tai diém c, khoan 1 va khoan 5 Piéu 14 Nghi dinh
s6 91/2019/ND-CP ngay 19/11/2019 ctia Chinh phu vé x phat vi pham hanh chinh
trong linh vuc dat dai (sau day viét tit 1a Nghi dinh s6 91/2019/ND-CP ngay
19/11/2019 cua Chinh phu).

Theo ba Tran Thi A thi 6ng Duong Hung D khong c6 thim quyen lap bién
ban vi pham hanh chinh vi cong chire dia chinh la nguoi khong co tham quyén XU
phat. Tuy nhién, theo quy dinh tai diém b khoan 2 Dleu 40 Nghi dinh 5O
91/2019/ND-CP ngay 19/11/2019 cua Chinh phu quy dinh vé tham quyén 1ap bién
ban, gdbm: “Céng chirc, vién chirc dwoc giao nhiém vu thyc hién thanh tra, kiém
tra viéc quan ly, suw dung dat dai va hoat dong dich vu vé dat dai”. Tai khoan 7
Pic¢u 1 Quyét dinh sé6 468/QD-UBND ngay 20/10/2021 cta Cha tich UBND
phuong P vé viéc phan cong nhiém vu cho cong chirc phu’b’ng P, 6ng Duong Hung
D dugc Chu tich UBND phuong P phan cong nhiém vu “Tham muru, giip UBND
phuong 16 chirc thwc hién nhiém vu, quyén han ciia UBND phirong trong cac linh
vwee: Pt dai, dia gidi hanh chinh, tai nguyén, khodng san méi truong ...”. Do do,
Bién ban vi pham hanh chinh do 6ng Duong Hung D lap 1a ding tham quyén.

[3.2]. V& trinh tu, thu tuc 1ap Bién ban vi pham hanh chinh:

Tai Bién ban vi pham hanh chinh ngay 19/01/2022 khong c6 chit ky cua ba
Tran Thi A. Tuy nhién, tai muc 5 ctia Bién ban thé hién ba Tran Thi A c6 ¥ kién
trinh bay, di nghe doc bién ban nhung khong ky bién ban. Tai phién toa, ba Tran
Thi A cling thira nhan ba c6 mat tai cac budi UBND phuong P 1ap Bién ban nhung
khong nhé rd 13 ngay nao, déng thoi ba ciing khong ky vao cac Bién ban do UBND
phuong P 1ap.

Tai khoan 4 Diéu 58 Luat Xt 1y vi pham hanh chinh niam 2012, Luét sb
67/2020/QH14 sira d6i bo sung mdt s6 diéu Luat xir 1y vi pham hanh chinh (sau
day viét tat la Ludt Xir 1y vi pham hanh chinh), diém b khoan 5 Diéu 12 Nghi dinh
s6 118/2021/NP-CP ngay 23/12/2021 cta Chinh phu quy dinh chi tiét mot s6 Piéu
va bién phap thi hanh Luat Xt 1y vi pham hanh chinh (sau day viét tdt la Nghi dinh
s6 118/2021/NP-CP ngay 23/12/2021 ciia Chinh phii) quy dinh: Trudng hop ngudi
vi pham c6 mat nhung tir ch01 ky, diém chi vao bién ban thi bién ban ‘phai co chur
ky cua dai dién chinh quyén cip xa noi xay ra vi pham hodc cua it nhat mot ngudi
chtng kién xac nhan viéc ¢4 nhan, to chirc vi pham khong ky vao bién ban. Tai
Bién ban vi pham hanh chinh 14p ngay 19/01/2022 c6 chir ky xac nhan cua dai dién
chinh quyen phuong P 13 6ng Nguyén Tan P, Pho Chu tich UBND phuong; nguoi
chtng kién 1a 6ng Nguyén Quang M2, Truong ban cong tac mat tran t6 dan pho 2,
phuong P va ong Huynh Van T2, t6 T, phudng P.

Mit khac, tai muc 10 ciia Bién ban da thé hién rd trong thoi han 02 ngay lam
viée/05 ngay lam viée ké tur ngay 1ap bién ban nay, 6ng (ba) 1a ca nhan vi pham c6
quyen gui van ban yéu cau duoc giai trinh truc tlep Tuy nhién, sau khi hét thoi
han téi da 05 ngay ké tir ngdy 19/01/2022, ba Tran Thi A ciing khong c6 van ban
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yéu cau giai trinh giri dn Chi tich UBND thi x3 B. Nhu vay, tinh tir ngay lap Bién
ban vi pham hanh chinh dén ngay 26/01/2022, Chi tich UBND thj xd P ban hanh
Quyet dinh xir phat vi pham hanh chinh d6i voi ba Tran Thi A 13 dam béo thoi han,
quyén giai trinh ctia ba Tran Thi A theo quy dinh.

Do d6, Bién ban vi pham hanh chinh 1ap ngay 19/01/2022 1a dam bao trinh tu,
thu tuc theo quy dinh cta phap luét.

[3.3]. V& thoi hiéu, thoi han ban hanh quyét dinh:

Ngay 13/12/2021, UBND phuong P phat hién ba Tran Thi A c¢6 hanh vi tréng
tru bé tong, kéo day kém gai trén 02 thira dat s6 1094 va 1095 thudc td ban dd sd
10, do UBND phuong P quan ly. Ngay 13/12/2021 va ngay 23/12/2021, UBND
phuong P da lap Bién ban kiém tra hién truong tai 02 thira dat trén. Ngay
19/01/2022, UBND phuong P 1ap Bién ban vé viéc vi pham hanh chinh ddi véi ba
Tran Thi A. Pén ngay 26/01/2022, Chi tich UBND thi xd D, tinh Quang Ngai ban
hanh Quyét dinh s6 278/QD- XPVPHC vé viéc xur phat vi pham hanh chinh trong
linh vuc dat dai d6i v6i ba Tran Thi A 13 con thoi hiéu va dam bao thoi han xir phat
vi pham hanh chinh theo quy dinh tai diém a khoan 1 Diéu 6; khoan 1, Diéu 66
Luat Xtr 1y vi pham hanh chinh.

[3.4]. V& hinh thtrc ban hanh Quyét dinh:

Quyét dinh s6 278/QD-XPVPHC ngay 26/01/2022 ctia Chi tich UBND thi x3
P vé xtr phat vi pham hanh chinh thyc hién dung theo Piéu 68 Luat Xir 1y vi pham
hanh chinh va soan thao theo biéu miu quy dinh tai Nghi dinh sé 118/2021/ND-CP
ngay 23/12/2021 cua Chinh phu.

[3.5]. V& tham quyén xir phat:

Sau khi 1ap Bién ban vi pham hanh chinh ddi v6i ba Tran Thi A vao ngay
19/01/2022, xét thidy Cha tich UBND cip xa khong co thdm quyén xir phat nén
ngay 21/01/2022, UBND phuong P ¢6 T trinh s6 02/TTr-UBND gti Chu tich
UBND thi x3 D vé viéc dé nghi ban hanh Quyét dinh xtr phat vi pham hanh chinh
trong linh vuc quan 1y dat dai. Ngay 26/01/2022, Chu tich UBND thi xa B ban
hanh Quyét dinh s6 278/QD-XPVPHC vé xtr phat vi pham hanh chinh ddi véi ba
Tran Thi A 1a ding thim quyén theo quy dinh tai khoan 2 Diéu 38 Luat Xt 1y vi
pham hanh chinh; khoan 2 Piéu 38 Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019
cua Chinh phu.

[3.6]. V& cin ctr ban hanh Quyét dinh:

Theo cac tai li¢u c6 trong hd so vu 4an thé hién: Thira dt s6 1094 va 1095
theo S6 muc ké va ban dd 299, do dac chinh 1y ndm 2000 1a thira dat s6 237, dién
tich 752m? va thira dat s6 238, dién tich 992m?, ciing t& ban dd sb 8, loai dat DM,
dat Poi 3 (bt luc 30-32).

Theo S6 muc ké va ban d6 nam 2006, thira dat s6 237 va 238 bién dong thanh
thira dit sb 1094, dién tich 615m” va thira dat s 1095, dién tich 607m? cung to
ban do s6 10, do UBND x4 P quan 1y (bt luc 59-60).
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Theo ba Tran Thi A trinh bay: Thira dat s6 1094 va 1095 c6 ngudn gdc tir ong
¢ chdng dé lai cho gia dinh ba theo Trich luc Pai Nam trung ky Chanh phu; cac
thira dat nay khong dua vao Hop tac xd va ciing khong thyuc hién chinh sach dét dai
theo Nghi dinh 64/CP ctia Chinh phii. Ho gia dinh ba tryc tiép quan 1y, sir dung
nhimng thira dat ndy tir sau giai phong 1975 cho dén nay, c6 thoi diém trong mi,
lang, dau do c6 luc dé dat nghi ngoi. Trén dit nay vo chong ba Tran Thi A c6
trong tre, tray va cay bach dan (cy bach dan hién nay con gbc) va c6 md ma ong
cb ciia ba Tran Thi A. Vi dat nay khong vao Hop tac xd, khong thyc hién Nghi
dinh 64/CP nén ho gia dinh ba Tran Thi A van dang quan 1y, st dung ma chua can
phai ké khai. Theo ba A, viéc quan 1y, sir dung dat cua gia dinh ba dugc céc ong,
ba: P6 Chiém N, Nguyén Van S, T, Lé Thi L x4c nhan.

Tuy nhién, cin ct vao két qua xac minh ciia UBND phuong P d6i véi mot s6
ho dan, tra tai T6 dan phd B, phuong N, nhan thdy: Theo ong Tran Tan L1, khi
thue hién chinh sach cua Nha nuéc vao Hop tac xa dé 1am an tap the, Hop tac xa
giao cho xa vién trong cdy bach dan nhung do triu bo pha nén khong trong cay va
b6 hoang, nha nudc quan 1y cho dén nay chu khong ai sir dung hay trong cay gi
trén khu dat nay, con cay bach dan la nhan dan trong chir gia dinh ba Tran Thi A
khong trong bat ctr mot cdy gi trén khu dat nay. Theo 6ng Huynh Trong N1, sau
nam 1975, khi x4 P van dong nhan dén thi gia dinh ba A 14 xa vién Hop tac xa, dat
nay 1a UBND x3 quan ly. Gia dinh ba A c6 trong hoa mau dén nam 1980 vi khong
hiéu qua nén gia dinh ba A khong st dung nira, bo hoang cho dén nay. Theo céc
6ng Huynh Trong H1, Nguyén Duy S1 thi khi con song, cha chong ba Tran Thi A
1a 6ng Tran T1 c6 trong 01 bui tric, tuy nhién sau khi ong Tran T1 mat (cha chong
ba Tran Thi A, trén thuong goi 1a Tran M3) thi gia dinh ba Tran Thi A khong trong
cdy gi trén thira dat nay. Theo 6ng Nguyén Duy S1, trén dat co mot sb cay bach
dan 13 do x3 vién trong trén bo iy cua thira dat. Xét thdy, két qua xac minh cua
UBND phuong P phi hop véi ho so dia chinh thira dat sé 1094 va 1095 qua céac
thoi ky. Do d6, ¢ co so xac dinh thira dat s6 1094 va 1095, cung t& ban do sb 10,
do UBND phudng P quan 1y. Viéc ba Tran Thi A cho rang gia dinh ba quéan 1y, st
dung céc thira dat tir sau 1975 dén nay, c6 xac nhan ctia mot s6 ngudi dan 1a khong
pht hop voi tai lidu, chimg ¢t ¢6 trong hd so vu an. Tai liéu ma ba Tran Thi A
cung cap khong phai 1a mot trong cac loai gidy to theo quy dinh tai khoan 1 Diéu
100 Luat Pat dai nam 2013; ba A ciing khong dang ky, ké khai quyén st dung dat
doi v6i thira dat s6 1094 va 1095.

Nhu d3 nhan dinh ¢ trén, thira dat s6 1094 va 1095, cung to ban d6 sb 10, do
UBND phuong P quan ly. Tai thoi diém ba A bi 1ap bién ban xur phat hanh chinh
thi ba khong co quyét dinh hay gidy to gi ciia co quan co thAm quyén de xac nhan
vé quyén sir dung dién tich dat trén, nén viéc ba Tran Thi A c¢6 hanh vi trong tru bé
tong, kéo day kém gai trén 02 thira dat do Nha nudc quan 1y 1a vi pham quy dinh
tai diém c khoan 1, khoan 5 Piéu 14 Nghi dinh 91/20,19/NP-CP ngay 19/11/2019
ctia Chinh pht. Do d6, Cha tich UBND thi xa B ban hanh Quyét dinh s6 278/QD-
XPVPHC ngay 26/01/2022 xir phat vi pham hanh chinh trong linh vuc dat dai d6i
v6i ba Tran Thi A 13 ¢6 co s&, phi hop v6i quy dinh ctia phap luat.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i

Tt nhimg phan tich néu trén, Hoi df)ng xét xur xét thay viéc Toa an cap so
tham quyét dinh bac don khoi kién cta ba Tran Thi A 13 ¢6 can ctr, dung phap luat.
Tai phién toa phtic tham, khong c6 thém tai liéu, ching ¢ méi nén Hoi ddng xét
xu khong c6 co so dé xem xét chap nhan ndi dung khang cao cua nguoi khoi kién.
Quan diém dé nghi cta Pai dién Vién kiém sat nhan dan cap cao tai Pa Néng vé
viéc bac khang cdo cuia ba Tran Thi A va gilt nguyén quyét dinh cia ban 4n so
tham 13 c¢6 cdn ct, phu hop quy dinh cua phap lut nén duoc chap nhén.

_ 4] An phi hanh chinh phuc tham: Ba Tran Thi A 13 ngudi cao tudi dugc
mién an phi hanh chinh phuc tham theo quy dinh phép luat.

[5]. Cac quyét dinh khac cta ban an so tham khong c6 khang céo, khang nghi
c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac 1€ trén,
QUYET PINH

Can ctr khoan 1 Piéu 241 Luat Té tung hanh chinh; Nghi quyét scf)
326/2016/UBTVQH ngay 30/12/2016 cua Uy ban thuong vu Quéc hoi quy dinh vé
murc thu, mién, giam, thu, nop, quan 1y va st dung an phi va I¢ phi Toa an.

1. Bac khang cao cua ba Tran Thi A; giit nguyén quyét dinh ctia Ban an hanh
chinh so tham s6 33/2022/HC- ST ngay 08 thang 12 ndm 2022 cta Toa an nhan
dan tinh Quang Ngai.

2. Vé 4n phi: mién an phi hanh chinh phuc tham cho ba Tran Thj A.

3. Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang nghi
co hi¢u lyc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- Toa 4n nhan dan tdi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai Pa Ning;

- TAND tinh Quang Ngai;

- VKSND tinh Quang Ngai;

- Cuc THADS tinh Quang Ngai;
- Nhitng ngudi tham gia té tung;
- Luu Vian phong, ho so vy an.

(Pa ky)

Pham Van Hop
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Anh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20ph%C6%B0%E1%BB%9Dng%20Ph%E1%BB%95%20Minh,%20th%E1%BB%8B%20x%C3%A3%20%C4%90%E1%BB%A9c%20Ph%E1%BB%95,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Ng%C3%A3i

