TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

HUYEN ML Péc Lap — Tu Do — Hanh Phiic
TINH SL

Ban an s6: 02/2019/KDTM-ST
Ngay 25/10/2019
V/v: Tranh chap “Nghia vu giao tai
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san”.

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN ML, TINH SL

- Thanh phin Hpi dong xét xir so' tham gom cé:

Thdm phan — Chii toa phién toa: Ong Nguyén Minh Tuan.

Cdc Hoi tham nhan dan:

1. Ong Lo Vin Khet.

2. Ba Nguyén Thi Huong.

- Thuw ky phién toa: Ba Quang Thi Thiy - Thu ky Toa an nhan dan huyén
ML, tinh SL.

- Dgi di¢n Vign kiém sdt nhdn dan huyén ML tham gia phién tda: Ba Pham
Thi Minh Thu - Ki€m sat vién.

Ngay 25 thang 10 ndm 2019 tai try s¢ Toa an nhan dén huyén ML, tinh SL,
xét xu so tham cong khai vy an thu 1y s6: 01/2019/TLST-KDTM ngay 22 thang 8
ndm 2019 vé tranh chap “Nghia vu giao tai san”, theo Quyét dinh dua vy an ra xét
Xt s0: 18/QDXXST- KDTM ngay 07 thang 10 nam 2019 gitta cac duong su:

1. Nguyén don: Cong ty TNHH MBNViét Nam. Dia chi: S6 51, phd Quang
Trung, phudng Nguyén Du, quan Hai Ba Trung, Thanh phd Ha Noi.

Nguoi Bai dién theo phdp ludt: Ong LH S, Tong giam ddc.

Nguoi Dai dién theo uy quyéig: Ol}g NgV C, chuyén vién Ban tiép nhan xir ly
ng va tai san, theo van ban uy quyén sé6 35/UQ-MBN ngay 05/5/2018. C6 mat tai
phién toa.

2. Bi don: Cong ty co phan SP, Pia chi: Xd Nam Pam, (nay la thi tran it
Ong), huyén ML, tinh SL.

Nguoi Pai dién theo phdp ludt: Ong LVP, Tong giam dbc. Ving mit tai
phién toa.

NOI DUNG VU AN:



Trong don khoi kién, don khoi kién bo sung va ban tu khai nguyén don Cong
ty TNHH MBNViét Nam trinh bay:

Cong ty TNHH MBNViét Nam (goi tat DATC) 1a doanh nghiép 100% von
nha nudc, dugc nha nudc giao nhiém vu ti€p nhan, xur Iy cac khodn ng va 'Eéli se:m
loai trir khong tinh vao gia tri doanh nghiép khi cac doanh nghi¢p thuc hién c6 phan
hoa.

Ngay 22/10/2010 DATC va Céng ty c6 phan SP ky bién ban ban giao trén
sO sach cac khoan no va tai san loai trir khong tinh vao gia tri doanh nghiép, trong
d6 Cong ty c6 phan SP c6 trach nhiém nop vé cho DATC s tién thu dugc tir xu 1y
tai san trudc ban giao 13 2.738.618.243, dong, gom:

Tién thanh 1y tai san loai trir 14 210.605.410, dong;

Tién bdi thudng giai phong mit bang 2.528.012.833, dong 14 tai san loai trir
khong tinh vao gia tri doanh nghiép.

~ Qua trinh thyc hién DATC thu hoi dugc 996.786.688, dong sau khi da trur di
phan trich dugc huong con lai Cong ty c6 phan SD chua ndp la 1.741.598.222,
dong.

Nay DATC yéu cau Toa an giai quyét budc Cong ty co phan SB phai ndp tra
cho DATC cu thé:

Tién gbc phai nop 1a 1.741.598.222, dong.

Trong do:

Trich cho DATC 30% la 1.741.598.222, d6ng x 30% = 522.479.467, dong;

Trich cho Cong ty cO phan SB 10% la 1.741.598.222, dong x 10% =
174.159.822, dong;

Nop ngan sach Nha nude 60% 1a 1.044.958.933, dong.

Tién 1ai cham nodp tinh dén 25/10/2019 1a 1.001.202.918, dong. Trong do:
Trich cho DATC 30% va ndp ngan sach Nha nudc 60%.

Budc Cong ty c6 phan SP phai thanh toan tra khoan 13i cho dén khi thanh
toan xong.

Nguyén don DATC cung cap tai liéu ching clr sau:

Bién ban ban giao trén sd sach cac khoan no va tai san loai trir khong tinh
vao gia tri doanh nghiép giita DATC va Cong ty ¢ phan SP ngay 22/10/2010; Cac
van ban thanh toan tién xur 1y tai san trudc ban giao; cac van ban tinh 13i; Van ban
cia DATC yéu cau Cong ty co phan SP thuc hién giao tai san; cong van cta Cong
ty c6 phan S vé viéc xin giir lai tién tén tao dat.



7 ‘D(A')i voi bi don Cong ty cé) phan SP va nguoi dai dién hop phap cua Cong ty
cc} ph,én SD da chon tranh ,th choi khai bao, még dl‘l‘T(‘)a an da thuc hi¢n day du viéc
cap tong dat cac van ban t6 tung cho Cong ty c6 phan SD.

Y kién ctia Kiém st vién:

Viéc ap dung phap luat td tung dan su ciia Thadm phan va Hoi dong xét xur
ding quy dinh.

V& noi dung:

~ Ap dyng Diéu 147, diém b khoan 2 Dicu 27, khoan 1 Diéu 228, khoan 2
biéu 244,’ Diéu 266, bicu 273 cua Bo luat T6 tung dan sy; Khoan 1 Diéu 2Q cua
Nghi quy¢t so: 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 quy dinh vé An
phi, L& phi Toa &n. Chap nhan mot phan yéu cau khai kién ctia DATC.

Budc Cong ty c¢b phan SP phai ndp tra cho DATC cu thé:

Tién gdc phai ndp 1a 1.567.438.400, dong.

Tién 1ai chAm nodp tinh dén 25/10/2019 14 1.001.202.918, dong.

Budc Cong ty c6 phan SP phai thanh toan tra khoan 13i cho dén khi thanh
toan xong.

Cong ty cd phan SD phai chiu an phi kinh doanh thuong mai so thém theo
quy dinh cta phap luat doi voi khoan tién 1.567.438.400, dong va so tién lai la
1.001.202.918, dong.

q Qéng ty TNHH MBNViét Nam phai chiu an phi kinh doanh thuong mai so
tha‘t’m doi voi phan yéu cau lgh(‘)ng dugc chap nhan, d61 véi khoan tién khong dugce
chap nhan la 174.159.822, dong.

NHAN PINH CUA TOA AN:

Sau khi nghiér} clru cac tai lidu c6 trong hd so vu an duoc tl}ém tra tai phién
toa va can ctr vao ket qua tranh tung tai phién toa, y kién cua Kiém sat vién. Hoi
dong xét xir nhan dinh:

[1] VEé t6 tung:

V& quan hé phép luét: Tranh chip Kinh doanh thuong mai vé “Nghia vu giao
tai san”, do can ctr phap ly ap dung giai quyét la:

Luat quan 1y, st dung von nha nudc dau tu vao san xuét kinh doanh tai
doanh nghi¢p ngay 26/11/2014;

Nghi dinh s 59/2011/ND-CP ngay 18/7/2011 cua Chinh phu vé viéc chuyén
doanh nghiép 100% von nha nudc thanh cong ty c6 phan;



Thong tu s6 38/2006/TT-BTC ngay 10/5/2006 cua Bo Tai chinh vé huong
dan trinh tu thi tuc va xur ly tai chinh dbi voi hoat dong mua, ban, ban giao, tiép
nhan xtr Iy no va tai san tdn dong cua doanh nghiép;

Thong tu sb 57/2015/TT-BTC ngay 24/4/2015 cia Bo Tai chinh vé hudng
dan ban giao, tiép nhan, xir 1y cac khoan ng va tai san loai trir khi xdp xép, chuyén
d6i s¢ hitu doanh nghiép Nha nudc nim giir 100% vbn diéu 16 .

V& tham quyén: Cong ty TNHH MBNViét Nam (goi tit DATC) khéi kién
tranh chap “Nghia vu giao tai san” vé&i bi don Cong ty cd phan SP, Dia chi: X&
Nam Pam, (nay la thi tran it Ong), huyén ML, tinh SL 14 dung dia chi trong trong
gidy phép ding ky kinh doanh. Khi ndp cac khoan no va tai san loai trir khdng tinh
vao gia tri doanh nghiép thi cac bén déu co lgi nhuan, DATC duoc huong 30%, bén
Cong ty ¢6 phan SP duoc hudng 10% gia tri gbc phai ndp. Vi vay theo quy dinh
cua khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39 cuia Bo luat
T tung dan sy thudc tham quyén giai quyét cua TOa an nhan dan huyén ML, tinh
SL.

Bi don Cong ty co phan SP da triéu tap xét xtr hop 18 dén lan thir hai nhung
van vang mat tai phién toa, theo quy dinh ctia diém b khoan 2 Biéu 227; Diéu 228
cua B luat T6 tung dan su cd du can ctir xir vang mat Cong ty cd phan Sb.

[3] Xét vé yéu cau cua nguyén don DATC:

cong ty TNHH MBNViét Nam (goi tat DATC) 1a doanh nghiép 100% vén
nha nudc. Vi gidy phép dang ky kinh doanh nghanh nghé 14 Hoat dong dich vu hd
trg thanh toan, tin dung; Mua ban cac khoan ng, tdn dong cua doanh nghiép; Tiép
nhan xtr Iy cac khoan ng va tai san loai tror khong tinh vao gia tri doanh nghiép khi
thuc hién chuyén d6i s¢ hitu doanh nghiép nha nudc. Nam 2007 Coéng ty TTHH
mot thanh vién SP thuc hién ¢6 phan hoa thanh Céng ty cd phan SP. Trong qua
trinh xac dinh gia tri doanh nghiép Cong ty TTHH mot thanh vién SP da loai trur
mot so tai san khong tinh vao gia tri doanh nghiép dé ban giao sang cho DATC.
Ngay 22/10/2010 DATC va Cong ty c¢6 phan SB ky bién ban ban giao trén s6 sach
cac khoan ng va tai san loai trir khong tinh vao gia tri doanh nghiép, trong d6 Cong
ty ¢6 phan SP ¢6 trach nhiém ndp vé cho DATC sb tién thu duoc tir xir 1y tai san
trudc ban giao 1a 2.738.618.243, dong. Qua trinh thyc hién DATC thu hoi dugc
996.786.688, déng sau khi d trir di phan trich lai dugc huéng ciia hai cong ty, con
lai Cong ty c6 phan SP chua nop 1a 1. 741.598.222, dong. Cac van ban cua Cong ty
c¢6 phan SP xin dugc gitr lai khoan tlen hd trg ton tao dat dé bu dap chi phi 1a
1.569.538.400, d6ng nhung khong cung cip duoc chimg tir, mic du di duoc DATC
cho thoi gian tir 22/10/2010 dén nay.

Tu nhimg phan tich, danh gia chimg ctr néu trén. Va can cir Thong tu §6
57/2015/TT-BTC ngay 24/4/2015 cua Bo Tai chinh v€ hudng dan ban giao, tiép
nhan, xtr ly cac khoan ng¢ va tai san loai trir khi xap x€p, chuyén doi s¢ hiru doanh
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nghiép Nha nudc nam giit 100% vén diéu 18. Chap nhan toan bo yéu cau khoi kién
cua DATC.

Budc Cong ty ¢ phan SP phai ndp tra cho DATC cu thé:

Tién gbc phai nop 1a 1.741.598.222, ddng.

Trong do:

Trich cho DATC 30% la 1.741.598.222, dong x 30% = 522.479.467, dong;

Trich cho Cong ty cO phan SB 10% la 1.741.598.222, dong x 10% =
174.159.822, ddng;

Nop ngan sach Nha nudc 60% 1a 1.044.958.933, dong.

Tién 1ai cham nodp tinh dén 25/10/2019 14 1.001.202.918, dong. Trong do:
Trich cho DATC 30% va ndp ngan sach Nha nudc 60%.

Budc Cong ty c6 phan SP phai thanh toan tra khoan 13i cho dén khi thanh
toan xong.

Cong ty cd phﬁr} SP d3 chdn tranh tur chdi khai béo, mic du Toa an di thuc
hién day du viéc cap tong dat cac van ban to tung. Tuy nhién can cur vao cac chimg
cir ma nguyén don DATC cung cap thé hién viéc Cong ty c6 phan SP da vi pham
nghia vu giao tai san.

Cong ty c6 phan SP phai chiu an phi kinh doanh thuong mai so tham theo
quy dinh cua phép luét.

Vi cac lé trén,

QUYET DINH:

Can cti:

Luat quan 1y, st dung von nha nudc dau tu vao san xuit kinh doanh tai
doanh nghiép ngay 26/11/2014;

Nghi dinh sé 59/2011/ND-CP ngay 18/7/2011 cua Chinh phu vé viéc chuyén
doanh nghiép 100% von nha nudc thanh cong ty co phan;

_ Thong tu s6 38/2006/TT-BTC ngay 10/5/2006 cua Bo Tai chinh vé hudng
dan trinh tu thu tuc va xfx 1y tai chinh do6i véi hoat dong mua, ban, ban giao, ti€p
nhan xur Iy no va tai san ton dong cua doanh nghiép;

Thong tu s6 57/2015/TT-BTC ngay 24/4/2015 caa Bo Tai chinh vé hudng

dan ban giao, tiép nhan, xtr 1y cac khoan ng va tai san loai trur khi xap xép, chuyén
d6i s¢ hiru doanh nghiép Nha nudc nim giir 100% vén diéu 1é;



Khoan 1 Diéu 147; ‘diém b khoan 2 Diéu 227,; Dié}l 228 cua Bo luat TH tung
dan sw; Khoan 2 Diéu 26 cua Nghi quyét s6: 326/2016/UBTVQHI14
ngay 30 thang 12 nam 2016 quy dinh vé An phi, Lé phi Toa an:

1. Chip nhan toan bd yéu cau khai kién ciia Cong ty TNHH MBNViét Nam.

2. Bugc Cong ty cd phan SP phai ndp tra cho Cong ty TNHH MBNViét
Nam (tinh dén ngay 25/10/2019):

Tién gbc phai nop 1a 1.741.598.222, dong (mot ty, béy trim bén muoi mét
tri¢u, nam tram chin muoi tdm nghin, hai tram hai muoi hai dong).

Trong do:

Trich cho DATC 30% la 1.741.598.222, dong x 30% = 522.479.467, dong
(Nam tram hai muoi hai triéu, bon trdm bay muoi chin nghin, bon tram sau muoi
bay dong);

Trich cho Cong ty co phan SB 10% la 1.741.598.222, dong x 10% =
174.159.822, dong (mot tram bay muoi tu nghin, mot tram nam muoi chin nghin,
tam tram hai muoi hai dong);

NOp ngén sach Nha nude 60% la 1.044.958.933, dong (mot ty, khong tram
bén muoi bon triéu, chin trim nim muoi tdm nghin, chin trim ba muoi ba dong).

Tién 13 cham nop tinh dén 25/10/2019 1a 1.001.202.918, déng (mot ty, mot
tri¢u, hai tram linh hai nghin, chin trdim muo6i tam dong). Trong do6: Trich cho
DATC 30% va ndp ngan sach Nha nudc 60%.

Ké tur ngay tiép theo ctia ngdy xét xir so tham cho dén khi thanh toan xong,
Cong ty ¢ phan SB ' phai thanh toan tra cho Cong ty TNHH MBNViét Nam khoan
1ai d6i voi khoan tién cham ndp cho dén khi thanh toan xong theo quy dinh cta
Piéu 10 ctia Thong tu s6 57/2015/TT-BTC ngay 24/4/2015 ciia B Tai chinh.

3. V& an phi:

Cong ty cO phan SP phai chju 86.854.000, dong (tam muoi Sau triéu, tam
tram lam muoi tu nghin dong) an phi kinh doanh thuong mai so tham.

Hoan tra cho Cong ty TNHH MBNViét Nam 16.200.000, dong (muoi séu
triéu hai tram nghin dong) tién tam Gng an phi da ndp theo bién lai thu s6 0000896
ngay 22/8/2019 cta Chi cuc Thi hanh an dan sy huyén ML, tinh SL.

Bé4o cho Cong ty TNHH MBNViét Nam biét duoc quyén khang cao trong
han 15 ngay ke tir ngdy tuyén an, ngay 25/10/2019. Bao cho Cong ty c6 phan SB
biét dugc quyén khang cdo trong han 15 ngiy ké tir ngay nhan dugc ban an hoic
niém yét ban an.

“Truong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai diéu 26
Ludt Thi hanh an ddn sw thi nguoi dwoc thi hanh dan dan sy, nguoi phai thi hanh an
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dan sw c6 quyén thod thudn thi hanh an, quyén yéu cau thi hanh dn, t nguyén thi
hanh an hodc bi cudng ché thi hanh an tai cac dieu 6, 7, 7a, 7Tb va 9 Ludt Thi hanh
an dan sy, Thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai diéu 30 Luat Thi
hanh an”.

TM. HOI PONG XET XU SO THAM
Noi nhan:

_, THAM PHAN — CHU TOA PHIEN TOA
- TAND tinh SL; (Ky tén, ghi ré ho tén, dong dau)

- VKSND huyén ML (2);

- Chi cuc THADS huyén ML,

- Céc duong su (2);

- Luu: HoO so, an van.

Nguyén Minh Tuin



