TOA AN NHAN DAN QUAN 1 CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc Lap — Tw Do — Hanh Phiic

Ban &n sb: 11/2022/LD-ST

Ngay: 23/3/2022

V/v Tranh chip don phuong chim
durt hop dong lao dong

NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 1 - THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir so' thim gom cé:

Thdam phén - Chii toa phién tda: Ba Nguyén Thi Thu Hién

Cac Hdoi tham nhdn dén:

1. Ba Nghiém Thi Xuan Hué

2. Ong Nguyén DPinh Phuc

- Thuw ky phién toa: Ba Cao Thi My Tra - Thu ky Toa an nhan dan Quan 1.

- Dgi dién Vién Kiém sdt nhén din Qudn 1 tham gia phién toa: Ba Tran Lé
Thuy - Kiém sat vién.

Trong ngay 23 thang 3 nam 2022, tai phong xu an Toa an nhan dan Quan 1,
xét XU so thim cong khai vu an lao dong thu ly s6 185/2020/TLST-LP ngay 03
thang 12 nam 2020 vé viéc “Tranh chap don phuong chdm dat hop dong lao
dong” theo Quyét dinh dua vu an ra xét xur s6 421/2022/QDXXST-LD ngay 22
thang 02 nam 2022 gitta cac duong su:

1. Nguyen don: Ong V& Nhat T, sinh ndm 1992 o

Dia chi: SO 307 duwong NH, phuong LA, Quan C, Thanh pho H6 Chi Minh (¢
mat).

2. Bi don: Cong ty TNHH Phat trién Qua ting Quang céo B

Dia chi: Tang 4, s6 47, duong BP, phuong D, Quan M, Thanh phdé Ho Chi
Minh.

Nguweoi dai dién hop phdp cia bi don: Ong Pang Van N va 6ng Lé Thanh H
(Van ban uy quyén so6 02/2021/GUQ-SHSG ngay 05/01/2021) (c6 mat).

3. Nguoi lam chung:

3.1 Ong Nguyén Ngoc T1, sinh ndm 1989 o

~ bia chi: S6 259/33F duong TT, Phuong B, quén TB, Thanh pho H6 Chi Minh

(vang mat, c6 don xin vang mat).

3.2 Ba Phan Thi Hong T2, sinh nam 1985 o

~ bia chi: S6 50 duong DC, Phuong M, quén BT, Thanh phé H6 Chi Minh

(vang mat, c6 don xin vang mat).



3.3 Ba Trép Ngoc H, sinh nam 1996 o
* Dia chi: $6 134 duong MX, Phuong B, quan TB, Thanh phé H Chi Minh
(vang mat, c6 don xin vang mat).

NOI DUNG VU AN:

* Tai don khoi kién,; ban khai; bién ban phién hop kiém tra viéc giao nop,
tiép cdn, cong khai chimng cit; bién bdan hoa gidi va tai phién toa, nguyén don
ong Vo6 Nhdt T trinh bay:

Ngay 17/5/2020, 6ng dugc Cong ty TNHH phat trién qua ting quang cdo B
(sau day goi 1a Cong ty) moi vao lam viée véi vi tri cong viée 1a nhan vién thiét
ké véi mire lwong 10.000.000 dong/thang. Sau 02 thang thir viée, 6ng chinh thirc
lam viéc tai Cong ty v6i murc lwong 11.000.000 dong/thang. Tuy nhién, 6ng va
Cong ty khong ky hop dong lao dong.

Vao ngay 30/5/2020, 6ng c6 xdy ra mau thudn voi giam doc Cong ty. Ngay
01/6/2020 khi ong_ dén Coéng ty lam viéc thi giam dbc cong ty khong cho 6ng
lam viéc ma yéu cau 6ng vao phong hop va dé nghi 6ng nghi viéc. Khi do, tai
phong hop khéng c6 ai trong Cong ty chimg kién sy viéc nay va éng ciing khong
biét phai bao cao viéc nay véi ai hay co quan ndo.

Vi ly do giam ddc da dé nghi 6ng nghi viéc nén khi ké toan Cong ty hot
ong c6 di lam khong thi 6ng tra 101 la khong va dé nghi Cong ty chét so bao
hiém xa hoi cho dng. Nay dng ciing khong c6 nguyén vong quay lai Cong ty 1am
viéc. Cong ty da giao cho 6ng so6 bao hiém xa hoi.

Ong nhén thay sudt qua trinh lam viéc ong ludn hoan thanh t6t cong viée,
khong c6 bat ky vi pham gi. Do d6, 6ng khoi kién yéu cau Toa an giai quyét
budc Cong ty:

+ Tra cho Ong s6 tién bao hiém x hoi tir thang 8/2018 dén thang 4/2019
tuong tng 12 9.720.000 dong;

+ Boi thuong 02 thang tién luong do chidm dut hop dong lao dong trai luat
1a: 24.000.000 dong;

+ Boi thuong 02 thang tro cap mét viéc tuong duong 02 thang tién lwong 1a
24.000.000 dong;

+ Boi thuong tién luong trong nhimg ngay khong duoc lam viée 1a
13.080.000 dong;

+ Tro cép thoi viéc 01 thang luong 1a: 12.000.000 dong;

Tong cong 1a 82.800.000 dong.

Ong yéu cau thanh toan toan bd sb tién trén mot lan ngay khi ban an c6
hiéu luc phap luét.

* Bj don CONng ty TNHH phdt trién qua tdng qudng cdo B iy quyén cho éng
Dang Van N va ong Lé Thanh H trinh bay:



Cong ty xac nhan ong T co6 thir viéc tai Cong ty trong thoi gian 02 thang tur
ngay 17/5/2018 dén ngay 17/7/2018), mic lwong dng T duoc nhan la 4.500.000
dong tir ngay 17/5/2018 dén ngay 01/01/2020. Tir ngay 02/01/2020 mirc lwong
6ng T duoc nhan tang 1én 4.800.000 dong. Pay 1a mirc lvong 1am can cir dong bao
hiém xa hoi.

Tuy nhién, luong thir viéc thyc té trong 02 thang ctiia ong T 1a 10.000.000
dong. Tur ngay 01/8/2018 Cong ty dé tra muc luong chinh thirc lam viée cho ong T
14 11.000.000 dong, bao gém luong chinh la 4.800.000 ddng va trg cap tién com va
xing xe. Cong ty co ky hop dong lao dong véi 6ng T va tham gia bao hiém cho 6ng
T theo quy dinh phap luat, cu thé Cong ty di dong bao hiém cho 6ng T tir théang
5/2019 d&n thang 6/2020, tong thoi gian dd dong 1a 01 ndm 01 thang. Tuy nhién,
hop dong lao dong Cong ty da lam that lac nén khong ¢ dé cung cip theo yéu cau
cua Toa an.

Qué trinh 1am viéc, dén ngdy 01/6/2021 6ng T tu ¥ nghi viéc, Cong ty da lién
hé véi 6ng T nhung 6ng T khang dinh 1a khong dén Cong ty 1am viéc nita va va dé
nghi Cong ty chét s6 bao hiém xa hoi ciing cac ché do chwa chi tra cho 6ng T.

Nay, d6i voi yéu cau khoi kién cua éng Vo Nhat T, Cong ty TNHH Phét
trién qua ting quang cdo B khong dong ¥ vai toan bo yéu cau khoi kién caa 6ng
T, vi Cong ty hoan toan khong cham dut hop dong trai phap luat ma do 6ng T tu
v nghi viéc.

Riéng d6i v6i yéu cau tra tién bao hiém xa hoi tir thang 8/2018 dén thang
4/2019 tuong mg so tién 9.720.000 dong, Cong ty TNHH phat trién qua ting
quang cdo B dong y dong truy thu bao hiém xi héi cho dng T trong thoi gian
trén cho co quan bao hiém xa hoi theo mirc lwong lam cin cit dong cua thoi gian
trén 1a 4.500.000 dong/thang.

* Tai ban khai, nguoi lam chirng 6ng Nguyén Ngoc TI trinh bay:

Ong 14 nhan vién ciia Cong ty TNHH phat trién qua tang quang cao B va
ngdi chung phong thlet ké v&i ong T. Ong thay vao sang ngay 30/5/2020 6ng T
tu y bo cong viée di vé. Ngay 01/6/2020 khong thiy 6ng T di 1am, ong khong rd
nguyén nhan. Vi ly do cdng viéc Ong xin vang mdt trong qua trinh Toa an gidi
quyét vu an;

* Tai ban khai, nguoi lam chirng ba Phan Thi Hong T2 trinh bay:

Vao ngay 30/5/2020, khi ba dang ngdi lam vige thi thdy 6ng T c6 tranh
ludn 16n tieng v6i dai dién phap luat Cong ty. Chi tiet vu viéc ba khong nghe rd
nhung sau d6 ba thay 6ng T bo di ve va ba cling khong thay nguoi nao cua Cong
ty dudi 6ng T veé hay d¢ nghi 6ng T nghi viéc. Sau ngay hom do, ba khong thay
ong T di lam.

* Tai ban khai, nguoi lam chirng ba Trdan Ngoc H trinh bay:

Sang ngdy 30/5/2020, ba thdy ong T bo viéc di ve. Peén sang ngay
01/6/2020 6ng T khong di lam va budi chieu c0 nhan tin cho ba yéu cau ba chot
sO0 bao hiém xa hoi. Ngay 05/6/2020 ba da chi du lwong thuc l1anh cho 6ng T.
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Ngay 04/7/2020, ba giao cho dng T s6 bao hiém x4 hoi. Sau thoi gian ban giao
s0 bao hiém 0ng T c6 quay lai Cong ty vai lan, n6i chuyén I6n tieng lam anh
huong dén cong viéc cia moi ngudi trong Cong ty.

* Dai dién Vién Kiém sdt nhdn dan Qudn 1 phat biéu y kién:

V& viéc chap hanh phap luat tf:) tung: Tham phén, Hoi ddng xét xtr da chap
hanh ding quy dinh cua Bg luat T6 tung dan sy vé viée thu ly vu an, xac dinh
quan h¢ phap luét tranh chap, tu cach duong su, tién hanh thu tuc cip, tong dat,
thong bao vin ban té tung, thdi han chuyén hod so cho Vién Kiém sat cung cap
nghién ctru, thoi gian md phién toa, thanh phan Hoi dong xét xir va nguyén tac

xet xur. Puong sy da thuce hién ding quy dinh cua B¢ luat T tung dan su vé
quyén, nghia vu cta cac dwong su khi tham gia t6 tung.

Vé noi dung vu an:

Can clr cac tai liu, ching ctr ¢6 trong ho so thé hién tir ngay 17/5/2018
6ng Vo Nhat T bat dau thir viéc trong thoi gian 02 thang dén ngay 17/7/2018 tai
Cong ty TNHH phat trién qua ting quang cdo B véi mirc lwong 10.000.000
dong/thang. Hét thoi gian thir viéc nguyén don duoc bi don nhan vao lam viéc.
Bi don khai hai bén c6 giao két hop dong lao dong, mirc luong theo hop dong
lao dong 13 4.500.000 dong/thang va day 13 mic lwong lam cin ctr dong bao
hiém x& hoi nhung bi don trinh bay da lam that lac hop dong lao dong nén
khong cung cap dugc. Can cir xac minh cua co quan Bao hiém xi hoi Quan 1
cho thdy bi don c6 dong bao hiém x3 hdi cho nguyén don tir thang 5/2019 dén
hét thang 5/2020 cho thay giita hai bén c6 x4c 1ap quan hé lao dong.

Ong T cho rang Cong ty B don phuong cham dut hop dong lao dong véi
6ng trai phap luat, tuy nhién khong xuat trinh duoc tai liéu, ching cit nao ching
minh cho 101 trinh bay cua minh 1a cé can cu. Bi don khong thira nhén va cho
rang khong ban hanh bét ky van ban nao co ndi dung cham dut quan hé lao dong
voi nguyén don. Vi vay khong co can cir cho rang Cong ty da don phuong chdm
dut hop dong lao dong voi ong T. Do d6 céac yéu cau cua nguyén don ve viée boi
thuong 02 thang tién lwong do cham dut hop dong lao dong trai luat 24.000.000
dong; boi thuong 02 thang trg cap mat viéc tuong duong 02 thang tién luong 1a
24.000.000 dong, boi thuong tién luong trong nhirng ngay khong duoc 1am viéc
la 13.080.000 dong, tra trg cp thoi viéc 01 thang luong 13: 12.000.000 dong la
khong ¢6 co s chap nhan.

Pbi véi yéu cau cta nguyén don vé viée budc bi don phai dong tién bao
hiém xa hoi tir thang 8/2018 dén thang 4/2019 nhan thay sau khi két thuc thoi
gian thir viéc, bi don khong giao két hop dong lao dong va dong cac khoan bao
hiém cho nguyén don 12 trai quy dinh ciia phap luat lao dong va Luat bao hiém
x4 hoi. Vi vdy c6 cian cir chip nhan mot phan yéu cau khai kién cua nguyén don
vé viéc budc bi don va nguyén don phai dong bao hiém x& hoi tir thang 8/2018
dén thang 4/2019 theo mirc luong 4.500.000 dong.



NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, ching ctr ¢6 trong hd so vu 4n di dugc xem
x¢ét tai phién toa, can cur vao két qua tranh tung tai phién tda va y kién cua dai
dién Vién Kiém sat, Hoi dong xét xur nhan dinh:

[1] V& quan hé tranh chip va thim quyén giai quyét cua Toa an: Tranh
chap gitra cac duong su 1a tranh chip lao dong c4 nhan ngudi lao dong véi nguoi
str dung lao dong. Bi don Cong ty TNHH phat trién qua ting quang céo B ¢ tru
sO tai Tang 4 s6 47, dudong BP, phuong D, Quan M. Can cir diém a khoan 1 Diéu
32: diém ¢ khoan 1 Diéu 35; diém a khoan 1 Diéu 39 cta B luat T tung dan
su, vu an thudc thAm quyén giai quyét cua Tod 4n nhan dan Quén 1, Thanh phd
Ho Chi Minh.

[2] V& tu cach, sy c6 mit, ving mat cua cac duong sy: Nguyén don dng VO
Nhat T, bj don Cong ty TNHH phat trién qua ting quang céo B iy quyén tham
gia t6 tung cho cac 6ng Ping Van N va Lé Thanh H, xét viéc uy quyén 1a tu
nguyén va ding quy dinh cta phap luat nén chap nhan tu cach cac duong su.
Ngudi lam chimg trong vy 4n la cac ong ba Nguyén Ngoc T1, Phan Thi Hong
T2 va Trén Ngoc H sau khi ¢6 vin ban trinh bay v kién dd c6 don xin vang mit
tham gia t tung vi ly do cong viéc. Do do, can cir khoan 2 Piéu 229 cua Bo luat
T4 tung dan su Hoi dong xét xir tién hanh xét x{r ving mat ngudi lam ching.

[3] Vé noi dung vu an va yéu cau khoi kién cua nguyén don:

Ong V& Nhat T thtr viéc tai Cong ty TNHH phat trién qua ting quang céo
B (sau day goi la Cong ty) tir ngay 17/5/2018 dén ngay 17/7/2018), mirc luong
4.500.000 dong tir ngay 17/5/2018 dén ngay 01/01/2020. Tir ngay 02/01/2020
mirc luong 6ng T duoc nhan ting 1én 4.800.000 dong. Pay 1a mirc luong 1am cin
ctr dong bao hiém xa hoi twong tng voi timg giai doan 1am viée cu thé.

Tuy nhién, luong thir viéc thuc té trong 02 thang cua 6ng T 1a 10.000.000
d6ng. Tir ngay 01/8/2018 Cong ty da tra mirc lvong chinh thirc 1am viée cho 6ng T
14 11.000.000 d6ng, bao gdbm lwong chinh 13 4.800.000 dong va tro cp tién com va
xang xe.

Ong T cho rang Cong ty khdng giao két hop dong lao dong véi dng, Cong ty
cho rang hai bén c6 giao két hop dong lao dong nhung di that lac nén khéng thé
cung cap. Tuy nhién hai bén déu xac nhan quan hé lao dong, thoi gian lam viée. Do
do6 c6 co sd xac dinh nguyén don, bi don chinh thirc ¢d quan hé lao dong tir sau thoi
gian thir viéc 1a 18/8/2018 dén thoi diém 6ng T nghi viéc 1a cubi thang 5/2020.

Qué trinh lam viéc, 6ng T cho rang Cong ty don phuong cham dut hop dong
lao dong v6i ong trai phap luat tuy nhién khong xuét trinh dugc tai liéu, chung
cr nao chimg minh cho 161 trinh bay ctia minh va thtra nhan khong bao céo su
viéc cho ai hay co quan quan 1y vé lao dong nao. Noi dung nguyén don trinh bay
khong dugc bi don thira nhén. Loi khai cua nhimg nguoi lam chimg thé hi¢n
vige ong T tu ¥ khong tiép tuc dén 1am viéc va yéu cau Cong ty chdt va tra sb
bao hiém xa hoi ciing nhu chi tra cac ché do con lai cho dng T. Do d6 khéng cé



can ctr cho rang Cong ty da don phuong cham dut hop dong lao dong voi ong T.
CAac yéu cau ctia 6ng T Vé viéc budc Cong ty boi thuong 02 thang tién luong do
charn dut h(yp dong lao dong trai luat 24.000.000 dong, Boi thuong 02 thang tro
cdp mat viéc 02 thang tién 1u:0’ng 24.000.000 dong, Boi thuong tién luong trong
nhimg ngay khong dugc 1am viéc 13.080.000 dong; Tro cap thdi viéc 01 thang
lwong 12.000.000 dong 1a khong c6 co sd dé chip nhan.

Pbi véi yéu ciu cta nguyén don vé viéc budc bi don phai dong tién bao
hiém x3 hoi tir thang 8/2018 dén thang 4/2019 nhén thay sau khi két thuc thoi
gian thu viée, bi don khong giao két hop ddng lao dong va dong cac khoan bao
hiém cho nguyén don 1a trai quy dinh cua phap luat lao dong va Luat bao hiém
xd hoi. Can ctr cong véan sd 1526/BHXH ngay 28/7/2021 ctia Bao hiém xa hoi
Quan 1 cung cap thoi gian va mirc luong dong bao hiém xa hdi cho 6ng Vo Nhat
T c6 ndi dung Cong ty dong bao hiém xa hoi cho 6ng T thoi gian tir thang
5/2019 dén thang 12/2019 theo muc luong 4.500.000 dong/thang; tir 01/2020
dén thang 5/2020 theo murc lwong 4.800.000 dong/ thang. Vi vay c6 can ctr chap
nhan mot phan yéu cau khoi kién cia nguyén don vé viéc budc bi don va
nguyén don phai dong cac khoan bao hiém xa hoi bat budc trong thoi gian tir
thang 8/2018 dén thang 4/2019 theo mirc luong 4.500.000 dong/thang.

[4] Quan hé lao dong gitra Cong ty TNHH phat trién qua ting quang cio B
va 6ng Vo6 Nhat T cham duat ké tir ngay 01/6/2022.

[5] Vé an phi lao dong so thégm: Nguyén don khong phai chiu an phi. Bi
don phai chiu an phi lao dong so tham khong c6 gia ngach 1a 300.000 dong.

Vi cac lé trén,

QUYET PINH:

Can ct:

- Diém a khoan 1 Diéu 32; diém ¢ khoan 1 Diéu 35; diém a khoan 1 Diéu
39; biéu 147; khoan 2 bicu 229; khoan 1 bic¢u 244; bic¢u 271 va khoan 1 Diéu
273 cua B9 luat To6 tung dan su;

- Piéu 36, Piéu 37, Piéu 41, Piéu 42 cta Bo luat Lao dong nam 2012;

- Luat Thi hanh 4n dan suy;

- Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Qudc hodi quy dinh vé muc thu, mién giam, thu, ndp, quan 1y va sir
dung an phi va 1¢ phi Toa an.

Tuyén xu:

1. Chap nhéan mot phan yéu cau khoi kién ctia nguyén don, budc bi don
Cong ty TNHH Phat trién qua tdng quang cdo B c6 nghia vu dong cac khoan bao
hiém xa hoi bat bue cho 6ng V6 Nhat T trong thoi gian tir thang thang 8/20718
dén thang 4/2019 tai co quan quan ly nha nudc v€ bdo hi€ém xa hoi c6 tham

quyén, muc luong lam co s¢ dong cac khoan bao hiém xi hoi bat budc 1a
4.500.000 dong/thang.



2. Ong V5 Nhat T c6 nghia vu déng cac khoan bao hiém xa hoi bat budc
trong thoi gian tir thang 8/2018 den thang 4/2019 tai co quan quan ly nha nudc
vé bao hiém x3 hdi c¢6 tham quyén, muc lwong lam co s& dong cac khoan bao
hiém xa hoi bat budc 1a 4.500.000 dong/ thang.

3. Khong chap nhan yéu cau khoi kién cua nguyén don 6ng Vo Nhat T vé
viéc bude bi don Cong ty TNHH phat trién gua tang quang cao B c6 trach nhiém
boi thuong 02 thang tién luong do chdm dut hop dong lao dong trai luat 1a
24.000.000 dong; Boi thuong 02 thang trg cap mat viéc 02 thang tién luong la
24.000.000 dong; Bo1 thuong tién luong trong nhimg ngay khong duge lam viée
13.080.000 dong; Tro cap thoi viée 01 thang luong 1a 12.000.000 dong.

4. Quan h¢ lao dong gitra Cong ty TNHH phat trién qua ting quang cdo B
va 6ng Vo Nhat T cham dut tir ngay 01/6/2020.

5. V¢é 4n phi lao dong so tham:

Cong ty TNHH phét trién qua ting quang cao B phai chiu an phi lao dong
so tham khong c6 gid ngach 1a 300.000 dong.

Ong V& Nhat T khong phai ndp an phi.

6. V& quyén khang céo:

Nguyén don, bi don duoc quyén khang céo trong thdi han 15 ngay ké tur
ngay tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an
dan sy co quyen thoa thuén thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi
hér‘lh an hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, Di¢u 7 va
biéu 9 Luef}t Thi hanh &an dan su; thot hi€u thi hanh an dugc thuc hién theo quy
dinh tai Diéu 30 Luat Thi hanh an dan su.

Noi nhin: TM. HQI PONG XET XU SO THAM
- VKSND Quén 1; THAM PHAN - CHU TOA PHIEN TOA
- Chi cuc THADS Quan 1;
- Puong su;
- Luu: VP, HS.

Nguyén Thi Thu Hién



