TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc lap - Tw do - Hanh phac

Ban an s: 369/2024/HC-PT

Ngay: 24/9/2024

V/v “Khiéu kién quyét dinh hanh chinh
trong linh virc bao hiém x& hgi”

] ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dang xét xa phac tham gém co:

- Tham phéan - Chui toa phién toa: Ong Pham Vin Hop.

- Cac Tham phan: Ong Nguyén Cudng

Ong Nguyén Tan Long

- Thuw ky phién toa: Ba Binh Thi Trang, Tham tra vién Toa 4n nhan dan cap
cao tai Pa Nang.

- Pgi dign Vién kiém sat nhan dan cdp cao tgi Pa Nang tham gia phién toa:
Ba Bui Ngd Y Nhi, Kiém sat vién.

Ngay 24 thang 9 nim 2024, tai try s6 Toa an nhan dan cap cao tai Pa Ning,
xét xtr phdc tham céng khai vu an hanh chinh thy ly s6 162/2024/TLPT-HC ngay
24 thang 6 nam 2024 vé viéc “Khiéu kién quyét dinh hanh chinh trong linh vuc
bido hiém x& héi”. Do Ban an hanh chinh so thdm s 54/2024/HC-ST ngay
15/4/2024 cua Toa &n nhan dan tinh Pak Lik bi khang céo.

Theo Quyét dinh dua vy an ra xét Xt phdc tham s 1823/2024/QD-PT ngay
06 thang 9 nam 2024, gitra cac duong su:

- Ngwoi khai kién: Ong Ha B, sinh nam 1951; dia chi: S6 C N, phuong T,
thanh phd B, tinh Pak Lak, c6 mit.

Nguoi bao vé quyén va loi ich hop phap cia nguwoi khoi kién: Luat su Ta
Quang T — Vian phong L, Poan luat su tinh D; dia chi: Tang B Toa nha Trung tam
vian héa tinh B, sé B H, phuong T, thanh phé B, tinh Bak Lk, cd mit.

- Ngwoi b kién: Bao hiém x4 hoi tinh B; try s6: S6 A B, phuong T, thanh
phd B, tinh Pak Lik.

Nguoi dai dién theo phap ludt cia nguwoi bi kién: Ong Nguyén Khic T1 -
Giam ddc Bao hiém x& hoi tinh D.

Nguoi dai dién 1y quyén cia nguoi bi kién: Ong Ta Buc H - Pho Giam déc
B4o hiém x4 hoi tinh B, c6 mat.
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- Nguweoi c6 quyén loi, nghia vu lién quan:

Ccong ty TNHH MTV C; dia chi: Thén G, xa E, huyén C, tinh Dak Lak.

Ngueoi dai dién phap lugt: Ong Nguyén Vin Bl - Chu tich kiém Giam déc
Cong ty TNHH C.

Nguoi dai dién theo iy quyén: Ong Nguyén Vin P - Truong phong Phong
T chirc thanh tra Cong ty TNHH C, c6 don xin xét xir ving mit.

Nguroi khang céo: Nguoi bi kién Bao hiém x4 hoi tinh Dak Lik.

NQI DUNG VU AN

Theo don khdi Kién va qua trinh gidi quyét vu dn nguwoi khai kién 6ng Ha B
trinh bay:

Ngay 06/11/2023, 6ng da lam don khéi kién vu &n hanh chinh véi nguoi bi
kién 13 Giam déc Bao hiém x& hoi tinh D, theo d6 khai kién dbi véi Quyét dinh
s6 9507/QD-BHXH ngay 26/7/2022 cua Giam dbc BHXH vé hay Quyét dinh s6
628/QD-BHXH-CDCS ngay 03/9/2004 ddi Vi tro cip huu tri cua 6ng va Quyét
dinh sé 897/QD-BHXH ngay 27/7/2022 ctua Giam déc BHXH tinh B vé viéc
cham dut huong ché d6 huu tri d6i vai 6ng.

Ong ¢6 nhiéu nam lam viéc trong cac co quan Nha nudc, cu thé nhu sau:

Théang 01/1972- 01/1977, cong tac trong luc lugng Cong an vi trang tinh K.

Thang 02/1977- 3/1981, phuc vién vé dia phuong N.

Théng 4/1981- 4/1982, lam viéc tai Truong S1, N.

Théang 5/1982- 12/1982, 1am viéc tai N tinh Dak Lik.

Théang 01/1983- 6/1985, 1am viéc tai N Dik Lak.

Théng 7/1985- 3/1987, lam viéc tai Cong ty CL1.

Thang 4/1987- 6/1991, lam viéc tai Chi nhanh V.

Thang 7/1991- 12/1994, lam viéc tai Lién hiép Lam N6ong Cong nghiép E.

Pén thang 01/1995, dng duoc Lién hiép Lam Nong Cong nghiép Ea Sup cho
nghi khong luong cho viée dén nam 2004 do co quan khong bo tri duoc viéc 1am,
6ng xin thanh toan ché do thdi viéc thi duoc co quan Lién hiép Lam Néng Cong
nghiép E giao da bo hd so mang dén Bao hiém x4 hoi tinh Dak Lik dé duoc giai
quyét. Tai BHXH tinh P 6ng dugc hudng dan nop thém 02 nam BHXH dé du thoi
gian nghi viéc theo ché d6 huu tri.

Sau khi hoan thanh céc thu tuc theo huéng dan cia BHXH tinh B ong dugc
cong nhan dugc huong ché do huu tri theo Quyét dinh s6 628/QD-BHXH-CDCS
ngay 03/9/2004 véi thoi gian da ndp BHXH 1a 24 nam, lvong huu hang thang 1a
507.500 dong, ong da nhan lwong huu tir thang 9/2004 dén thang 7/2022.

Thang 7/2022, 6ng nhan duoc Quyét dinh sé 9057/QB-BHXH ngay
26/7/2022 c6 ndi dung haty Quyét dinh s6 628/QPBHXH-CDCS. Sau d6 6ng nhan
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dugc Quyét dinh s6 879/QD-BHXH cham dut ché d6 huu tri cua dng ké tir ngay
01/8/2022, ddng thoi yéu cau thu hdi toan bo tién luong huu ma ong da dugc nhan
tir thang 9/2004 cho dén thang 7/2022.

Ly do dwoc BHXH néu ra la: “do qud trinh thu, truy thu, ghi s6é BHXH, xac
nhdn sé va gidi quyét ché dg huong huweu tri khéng diing quy dinh theo Két ludn so
1233/KL-BHXH ngay 06/7/2022 ciia BHXH tinh B .

Ong nhép ngii vao Cong an vii trang tinh N nam 1972, sau thoi gian huan
luyén 6ng duoc diéu dong di B tham gia Cong an vii trang tinh K cho dén nim
1977 thi duoc phuc vién vé dia phuong theo chu truong luc bay gio. Sau do, ong
duogc di hoc lai xe va lién tuc tham gia lam viéc tai cac co quan nhu da trinh bay
& trén. La ngudi lao dong 6ng 1am viéc theo phan cong va huong luong theo ché
d6 do Nha nudc quy dinh cho dén nam 2004 (tinh ca thoi gian nghi cho viéc do
co quan chua bo tri dugc viéc 1am).

Khi mang toan b hd so ¢én Bao hiém xa hoi tinh B dng da thyuc hién toan
bo cac yéu cau va céac tha tuc do BHXH dit ra va da hoan thanh toan bd cac thu
tuc d6, nén maoi dugc BHXH tinh cho dugc nhan lwong huu tir nam 2004 cho dén
nay.

Thai gian 1am viéc cua 6ng tir nam 1972 cho dén khi nop hd so cho BHXH
tinh 14 hoan toan minh bach, 6ng hoan toan khong c6 sai sot gi d6i vai ho so da
nop.

Néu vi 1y do nhu BHXH néu ra nhu do qua trinh thu, truy thu, ghi s6 BHXH,
x&c nhan so va giai quyét ché do huéng huu tri khong dung quy dinh theo Két
luan s 1233/KL-BHXH ngay 06/7/2022 caa BHXH tinh D thi d6 1a viéc do co
quan BHXH tinh thuc hién, khdng phai do 6ng. Co quan BHXH tinh khéng thé
Clr cdn ctr VA0 C4c Viéc tu 1am cua minh dé khdng cong nhan ca qua trinh cong tac
cta dng tir nam 1972, dic biét 1a thoi gian di B tham gia chién truong mién N
dudi su kém kep caa ché do My - Nguy.

Piéu can luu ¥ 14 ngoai thoi gian 1am viée co du cac gidy to chung minh ké
trén, thoi gian tir thang 01/2000 dén thang 12/2000 thi Xi nghiép C2 van xéac nhan
1a t6i dd nop du BHXH (theo Két luan sé 1233/KL-BHXH ngay 06/7/2022).

Theo ban xé&c nhan qué trinh tham gia BHXH va quyét dinh huong ché d6
huu tri do BHXH tinh D 1ap thi éng c6 thoi gian dong BHXH 1a 24 nam véi mé
s6 s6 BHXH huru tri 4004000000.

Ngay 15/9/2022, ong da truc tiép dén khiéu nai tai BHXH tinh B vé Két luan
s6 1233/KL-BHXH va Quyét dinh s6 897/QD-BHXH ngay 27/7/2022 nhung da
khong duoc BHXH tinh B giai quyét.

Ngay 21/4/2023, 6ng da lam don khoi kién vu an hanh chinh d6i véi cac
quyét dinh trén cua BHXH tinh B va da duoc TAND tinh Bak Lk ra Théng bao
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thu Iy vu &n s6 81/2023/TLST-HC ngay 27/4/2023. Tuy nhién, sau d6 6ng da rat
don khai kién dé tim thém céc ching ca can thiét cho vu kién.

Do d6, nay 6ng lam don khai kién yéu cau Toa an giai quyét:

+ Hay Quyét dinh s6 9057/QD-BHXH ngay 26/7/2022 cta Bao hiém xa hoi
tinh D vé viéc huy quyét dinh huong ché do bao hiém x4 hoi.

+ Hay Quyét dinh s6 897/QD-BHXH ngay 27/7/2022 cua Bao hiém x& hoi
tinh D vé viéc cham dit huong ché do huu tri.

+ Budc Bao hiém xa hoi tinh D tiép tuc thuc hién chi tra ché do huu tri cho
ong Ha B theo quy dinh phap luat.

Nguoi b kién Bao hiém x& hoi tinh D trinh bay:

Ong Ha B sinh ngay 28/3/1951, dugc BHXH tinh b giai quyét huong ché do
huu tri ké tir thang 9/2004 theo Quyét dinh s6 628/QD-BHXH-CDCS ngay
03/9/2004 ciia BHXH tinh P vé viéc huong ché do huu tri hang thang. Thoi gian
duogc tinh huong BHXH nhu sau: Tir thang 11/1972 dén thang 01/1977 1a Cong
an vii trang tinh K; tir thang 02/1977 dén thang 3/1981 phuc vién vé dia phuong;
tir thang 4/1981 dén thang 4/1982 14 xe Truong Su pham huyén K; tir thang
5/1982 dén 6/1985 lai xe Nong truong Cao su C3; tir thang 7/1985 dén thang
3/1987 lai xe Nong truong Cao su D, Pak Lak; tir thang 4/1987 dén thang 6/1991
l4i xe Chi nhanh V; tir thang 7/1991 dén thang 12/1995 lai xe xi nghiép E; tir thang
01/1996 dén thang 12/1999 khong tham gia dong BHXH; tir thang 01/2000 dén
thang 12/2000 lai xe Cong ty C. Tong cong 20 nam 00 thang; ty 1& hudng lwong
huu bang 57%, mirc luong huu hang thang tai thoi diém huong 13 507.500 dong.

Ngay 16/12/2021, BHXH tinh B di c6 Quyét dinh s6 1493/QD-BHXH vé
viéc kiém tra chuyén dé truy thu, cong ndi thoi gian tham gia BHXH tai Cong ty
Trach nhiém hitu han M6t thanh vién (TNHH M) ca phé V. Trong thoi gian tur
thang 12/2021 dén thang 6/2022, Poan kiém tra theo Quyét dinh s6 1493/Qb-
BHXH d3 tién hanh kiém tra, xac minh, 1am viéc véi cac té chac va ca nhan co
lien quan trong viéc thu nop BHXH tai Cong ty TNHH MTV C. Két qua kiém tra,
x4c minh di xac dinh cé nhiéu trudng hop khong dong BHXH, khong dugc Cong
ty TNHH MTV C lap danh sach tham gia BHXH nhung van dugc don vi va co
quan BHXH cép s6 BHXH va xé4c nhan c6 dong BHXH dé dugc giai quyét huong
ché do huu tri.

Déi voi 6ng Ha B kiém tra danh sach dong BHXH cua Xi nghiép E tir thang
01/1995 dén thang 12/1995 va tir thang 01/2000 dén thang 12/2000 tai Cong ty C
do BHXH tinh dang quan ly khdng co tén 6ng Ha B.

Két qua lam viéc tryc tiép véi ca nhan 6ng Ha B ciing da thé hién: Tir nam
1994, 6ng da nghi viéc tai Lién hiép Xi nghiép La&m Nong Céng nghiép E, tir nam
1995 dng Ha B khong tham gia BHXH, dén nam 2004 ong Ha B dua khoan tién
2.400.000 d¢dng cho mot ca nhan 1am viéc tai BHXH tinh B dé c6 duoc két qua

4


https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BA%A3o%20hi%E1%BB%83m%20x%C3%A3%20h%E1%BB%99i%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BA%A3o%20hi%E1%BB%83m%20x%C3%A3%20h%E1%BB%99i%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20x%C3%A3%20h%E1%BB%99i%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20x%C3%A3%20h%E1%BB%99i%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20x%C3%A3%20h%E1%BB%99i%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%C3%A0%20B%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20388/3%20Nguy%E1%BB%85n%20Ch%C3%AD%20Thanh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20An,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BA%A3o%20hi%E1%BB%83m%20x%C3%A3%20h%E1%BB%99i%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%C3%A0%20B%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20388/3%20Nguy%E1%BB%85n%20Ch%C3%AD%20Thanh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20An,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20BHXH%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20BHXH%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20an%20v%C5%A9%20trang%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20an%20v%C5%A9%20trang%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20Tr%C6%B0%E1%BB%9Dng%20S%C6%B0%20ph%E1%BA%A1m%20huy%E1%BB%87n%20K%E1%BB%B3%20Anh%20H%C3%A0%20T%C4%A9nh
https://trolyao.toaan.gov.vn/l%20link/o%20Cao%20su%2030/4%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%203/1987%20l%C3%A1i%20xe%20N%C3%B4ng%20tr%C6%B0%E1%BB%9Dng%20Cao%20su%20%C4%90%E1%BA%AFk%20Mil
https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20nh%C3%A1nh%20V%E1%BA%ADt%20t%C6%B0%20T%C3%A2y%20Nguy%C3%AAn%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20x%C3%AD%20nghi%E1%BB%87p%20v%E1%BA%ADn%20t%E1%BA%A3i%20Li%C3%AAn%20hi%E1%BB%87p%20L%C3%A2m%20N%C3%B4ng%20C%C3%B4ng%20nghi%E1%BB%87p%20Ea%20S%C3%BAp
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%C3%A0%20ph%C3%AA%20Vi%E1%BB%87t%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20BHXH%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20TNHH%20MTV
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Vi%E1%BB%87t%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20c%C3%A0%20ph%C3%AA%20Vi%E1%BB%87t%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20c%C3%A0%20ph%C3%AA%20Vi%E1%BB%87t%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20c%C3%A0%20ph%C3%AA%20Vi%E1%BB%87t%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%C3%A0%20B%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20388/3%20Nguy%E1%BB%85n%20Ch%C3%AD%20Thanh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20An,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20X%C3%AD%20nghi%E1%BB%87p%20L%C3%A2m%20N%C3%B4ng%20C%C3%B4ng%20nghi%E1%BB%87p%20Ea%20S%C3%BAp
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%C3%A0%20ph%C3%AA%20Vi%E1%BB%87t%20%C4%90%E1%BB%A9c
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%C3%A0%20B%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20388/3%20Nguy%E1%BB%85n%20Ch%C3%AD%20Thanh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20An,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%C3%A0%20B%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20388/3%20Nguy%E1%BB%85n%20Ch%C3%AD%20Thanh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20An,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20Li%C3%AAn%20hi%E1%BB%87p%20X%C3%AD%20nghi%E1%BB%87p%20L%C3%A2m%20N%C3%B4ng%20C%C3%B4ng%20nghi%E1%BB%87p%20Ea%20S%C3%BAp
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%C3%A0%20B%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20388/3%20Nguy%E1%BB%85n%20Ch%C3%AD%20Thanh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20An,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20H%C3%A0%20B%E1%BA%A3o%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20388/3%20Nguy%E1%BB%85n%20Ch%C3%AD%20Thanh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20An,%20th%C3%A0nh%20ph%E1%BB%91%20Bu%C3%B4n%20Ma%20Thu%E1%BB%99t,%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
https://trolyao.toaan.gov.vn/l%20link/o%20BHXH%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk

X4c nhan da tham gia BHXH cac nam 1995, 2000, cong ndi véi thoi gian cong tac
d3 nghi viéc trude d6 dé duoc tinh huong BHXH. Ong B ciing xac nhan 6ng khong
phai la nhan vién lai xe caa Cong ty Trach nhiém hiru han M6t thanh vién (TNHH
M) ca phé V, khong dong BHXH & don vi ndy va ciing khong biét gi vé Cong ty
C. Sau khi dwa tién khoang vai thang sau thi 6ng duoc nhan lwong huu.

Tur két qua kiém tra, x4c minh, BHXH tinh B d3 c6 Két luan s 1233/KL-
BHXH ngay 06/7/2022 vé viéc kiém tra chuyén dé truy thu, cong ndi thoi gian
tham gia BHXH tai Cong ty TNHH MTV C. Theo d6 BHXH diéu chinh giam
toan bo thoi gian tinh huang BHXH tir thang 11/1972 dén thang 01/1977, tir thang
4/1981 dén thang 12/1995 va tir thang 01/2000 dén thang 12/2000 do khong du
diéu kién tinh hudng trong s6 BHXH sé 4004000000 d6i voi dng Ha B, thoi gian
tinh huong BHXH con lai 13 00 nim 00 thang, 6ng Ha B khong du diéu kién dé
dugc huong ché do huu tri theo quy dinh.

Can cir Két luan trén ngay 27/7/2022, BHXH tinh B d4 ban hanh Quyét dinh
s6 897/QD-BHXH vé viéc cham dut huong ché do huu tri d6i voi 6ng Ha B, thu
hoi s6 tién ma 6ng Ha B da hudong khong ding quy dinh 13 490.286.300 dong dé
nop vao quy BHXH.

Nhu vay, viéc BHXH tinh B ban hanh Quyét dinh s6 897/QD-BHXH vé viéc
cham dut huong ché do huu tri d6i voi 6ng Ha B 1a dung theo quy dinh tai Diéu
64 Luat BHXH s6 58/2014/QH13 ngay 20/11/2014 cua Québc hai nudc Cong hoa
X&a hoi chu nghia Viét Nam.

Vi vay, BHXH tinh B khong chap nhan yéu cau khoi kién caa 6ng Ha B.

Nguoi c6 quyeén loi, nghia v lién quan Cong ty TNHH MTV C trinh bay:

Hién tai can bo cha chét va Giam ddc Cong ty méi vé nhan cong tac tai Cong
ty tir nam 2018-2019 dén nay, nén trong qué trinh ban giao hé so va kiém tra hd
so luu tai Cong ty lién quan dén 6ng Ha B, Cong ty khong tim thay tai liéu nao
lién quan dén viéc dng Ha B ¢6 thoi gian cong tac tai Cong ty TNHH MTV C nhu
trudc day Cong ty khai véi BHXH tinh B. Ong Ha B ciing khong co tén trong
danh sach nhan vién, can b cua Cong ty va khéng co tén trong danh sach tham
gia BHXH tai Cong ty. Cong ty khdng thu tién BHXH cua dng Ha B va khéng c6
bat ky hd so luu nao lién quan dén 6ng Ha B.

cong ty TNHH MTV C khéng c6 y kién gi vé khoi kién caa dng Ha B, dé
nghi giai quyét theo quy dinh phap luat.

Nguoi bao vé quyén va loi ich hop phap cia 6ng Ha B trinh bay:

Ong Ha B ¢6 nhiéu nim lam viéc trong cic co quan Nha nuéc, cu thé nhu
sau:

Thang 01/1972- 01/1977, cong tac trong luc lugng Cong an vii trang tinh K.

Thang 02/1977- 3/1981, phuc vién vé dia phuong N.

Thang 4/1981- 4/1982, lam viéc tai Truong S1, N.
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Théng 5/1982- 12/1982, 1am viéc tai N tinh Dik Lik.

Théang 01/1983- 6/1985, 1am viéc tai N Dik Lak.

Théng 7/1985- 3/1987 lam viéc tai Cong ty C1.

Thang 4/1987- 6/1991, lam viéc tai Chi nhanh V.

Thang 7/1991- 12/1994, lam viéc tai Lién hiép Lam Néng Cong nghiép E.

Dén thang 01/1995, 6ng B duoc Lién hiép LAm Nong Cong nghiép Ea Sup
cho nghi khong luong cho viée dén nim 2004 do co quan khong bé tri dugc viéc
lam, 6ng B xin thanh toan ché d¢ théi viéc thi duoc co quan Lién hiép L&m Néng
Cong nghiép E giao di bd hd so mang dén Bao hiém xa hoi tinh Pak Lik dé duoc
giai quyét. Tai BHXH tinh B, dng B dugc huéng dan nop thém 02 nim BHXH
dé du thoi gian nghi viéc theo ché d6 huu tri.

Sau khi hoan thanh cac thi tuc theo huéng dan caa BHXH tinh D, 6ng B
duoc cong nhan dugc huang ché do huu tri theo Quyét dinh s6 628/QD-BHXH-
CDCS ngay 03/9/2004 véi thoi gian da nop BHXH 1a 24 nam, Iwong huu hang
thang 1a 507.500 dong, 6ng B di nhan luong huu tir thang 9/2004 dén thang
7/2022.

Théang 7/2022, 6ng B nhan duoc Quyét dinh sé 9057/QD-BHXH ngay
26/7/2022 c6 noi dung hay Quyét dinh sb 628/QPBHXH-CDCS. Sau d6 éng B
nhan duoc Quyét dinh s6 879/QD-BHXH cham dut ché d6 huu tri ctia 6ng B ké
tir ngay 01/8/2022, dong thoi yéu cau thu hoi toan bo tién luong huu ma 6ng B da
duoc nhan tir thang 9/2004 cho dén thang 7/2022.

Ly do dwoc BHXH néu ra |a: “do qud trinh thu, truy thu, ghi s6 BHXH, xac
nhdn sé va gidi quyét ché dg huong hueu tri khéng diing quy dinh theo Két lugn sé
1233/KL-BHXH ngay 06/7/2022 cua BHXH tinh B "

Xét thay, viéc BHXH tinh B ban hanh Quyét dinh s 9057/QD-BHXH ngay
26/7/2022 hiy Quyét dinh sé 628/QDBHXH-CDCS va Quyét dinh s6 879/Qb-
BHXH cham dut ché do huu tri ciia 6ng B ké tir ngay 01/8/2022, dong thoi yéu
cau thu hoi toan bo tién luong huu ma ong B da dwoc nhan tir thang 9/2004 cho
dén thang 7/2022 1a khong ding lam anh hudng dén quyeén va loi ich hop phép
cua 6ng B bai cac ly do sau:

Vao ngay 01/7/2004, Hoi dong giam dinh y khoa thuoc UBND tinh B di 1ap
bién ban giam dinh kha ning lao dong cua dng B xac dinh “Ty 1¢ mdt sizc ciia 6ng
Ha B 1a 61% theo bdn quy dinh tiéu chuan mdt sitc lao déng do bénh tat ban hanh
kém theo Thong tw lién bé s6 12/TT-LB ngay 26/7/1995 . Bién ban c6 chit ky cua
6ng Nguyén Quynh M - Chu tich Héi ddng, cac Phé Chu tich Hoi ddng dng
Truong Van S va 6ng Lé Van T2. Viéc thanh lap HDGDYK ngay 01/7/2004 1a
do chu trwong cia BHXH tinh B dé c6 can ct giai quyét cho dng Ha B duoc
huong ché do huu tri, cac hd so nay duoc thiét 1ap hoan toan dung véi cac quy
dinh cua phéap luat.
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Tai Ban x&c nhan qué trinh tham gia BHXH (S6 BHXH 4004000000) do
Cong ty C lap ngay 24/8/2024 di xac nhan 6ng Ha B dugc nghi viéc theo Quyét
dinh s6 242/CT-TCCB/QP ngay 24/8/2024.

O phan 11 xét duyét caa BHXH tinh — tp thanh phd: BHXH tinh D d3 xac
nhan nhu sau: “Thoi gian dong BHXH tinh dén ngay 31/12/2000 bang 20 nim 00
thang. Muc tién luong binh quan dé tinh huéng BHXH 1a 890.300 dong, ty 1&
55%.

Trén co s& cac hd so trinh bay nhu trén, BHXH tinh D di ban hanh Quyét
dinh s6 628/QD-BHXH-CDCS ngay 03/9/2004 vé viéc huong ché do huu tri hang
thang cho 6ng Ha B. Toan b cac tai liéu nay la tai liéu that, do cac co quan Cong
ty C, BHXH tinh B, Hoi dong giam dinh y khoa cua tinh Pak Lak thiét lap ding
Véi cac quy dinh cia phéap luat. Pay chinh 1a can cit ¢ BHXH tinh B ban hanh
quyét dinh cho 6ng Ha B nghi huu va huong lwong huu hang thang.

Trong cac ho so tir co quan BHXH va cta Cong ty C ciing nhu két qua ghi
nhan trong Két luan s6 1233 déu thira nhan 6ng Ha B c6 tham gia cong tac tai
nhiéu co quan trong d6 c6 Cong ty C va c6 dong BHXH. Co quan BHXH khéng
c6 can ctr chimg minh ciing nhu 1ap luan hop 1y dé cho rang 6ng B khong du diéu
kién dé huong BHXH trong thoi gian nay. Quyét dinh s6 897 xéac dinh thoi gian
tham gia bao hiém x& hoi ciia 6ng B 1a 00 ndm, 00 thang 1a khong phu hop Vi
thuc té khach quan.

Mic khac, theo quy dinh tai cac Piéu 36, 37 Biéu I1¢ BHXH ban hanh kém
theo Nghi dinh 12/CP ngay 26/01/1995 ctaa Chinh phu quy dinh: “Ngwoi siz dung
lao déng déng bang 15% so Véi tong quy lwong cua nhitng nguwoi tham gia BHXH
trong don vi... nguoi lao déng déng bang 5% tién lwong dé cho cac ché dj huru
tri va tir tudr. Hang thdng nguoi sir dung lao déng c6 trach nhiém déng BHXH
theo quy dinh tai khodn I Piéu 35...”. Nhu vay, Cong ty C ciing d3 xac nhan Cong
ty da nop 15% tién bao hiém tinh trén tong quy tién luong, ngudi lao dong chi
nop 5% theo quy dinh caa Diéu 16 BHXH.

Céc vian ban tai liéu xac nhan dong BHXH ctia 6ng Ha B déu do can b nhan
vién ciia BHXH va dai dién chu sir dung lao dong lap, dong dau va luu trit, khong
c6 co s cho ring dng B 1am gia, sir dung chtng cu, tai liéu gia mao dé dugc
huong ché d6 BHXH. Ho so huu tri cua 6ng H1 Bao luu gitt tai BHXH 1a bao
dam. Trong truong hop hd so luu giir tai Cong ty C hoic bat ky co quan nao da
qua nhiéu nam khong con day du thi 16i khéng phai cia 6ng B.

Tu nhitng 1ap luan trén xét thay, BHXH tinh B ban hanh Quyét dinh sé
9057/QD-BHXH ngay 26/7/2022 hay Quyét dinh s6 628/QDBHXH-CDCS va
Quyét dinh s6 879/QD-BHXH cham dut ché d6 huu tri cua 6ng B ké tir ngay
01/8/2022 1a khong c6 can ct. Vi vay, dé nghi Hoi ddng xét xur tuyén huy Quyét
dinh s6 9057/QD-BHXH ngay 26/7/2022 ctia Bao hiém x& hoi tinh B vé viéc hay
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quyét dinh hudong ché do bao hiém xa hoi, hay Quyét dinh sé 897/Qb-BHXH
ngay 27/7/2022 cua Bao hiém x4 hoi tinh B vé viéc cham dut huong ché do huu
tri va buoc Bao hiém x& hoi tinh D tiép tuc thuc hién chi tra ché d6 huu tri cho
ong Ha B theo quy dinh phap luat.

- Tai Ban dn hanh chinh so tham s6 54/2024/HC-ST ngay 15/4/2024 cia Toa
an nhan dan tinh Pak Lak di quyét dinh:

Ap dung khoan 1 Biéu 30; khoan 3 Diéu 32; diém a khoan 2 Diéu 116; khoan
2 Diéu 157; Biéu 164; diém b khoan 2 Diéu 193 cua Luat T6 tung hanh chinh;

Ap dung khoan 5 Diéu 3, khoan 3 Piéu 19, Diéu 96, khoan 1 Piéu 108 va
khoan 1, 2 Diéu 123 caa Luat Bao hiém xa hgi nam 2014.

Ap dung Diéu 3, Picu 4, Pidu 5, Piéu 25, Piéu 43, Diéu 45 biéu 1¢ Bao
hiém xa hoi ban hanh kém Nghi dinh s6 12/CP ngay 26/01/1995 cua Chinh phu;
khoan 1 Biéu 1 Nghi dinh s6 01/2003/NB-CP ngay 09/01/2003 cua Chinh phu vé
viéc sira ddi, bo sung mot sb diéu cua Biéu 1é Bao hiém x4 hoi ban hanh kém theo
Nghi dinh s6 12/CP ngay 26/01/1995 ctiia Chinh pht;

Ap dung khoan 2 Biéu 32 Nghi quyét s6 326/2016/NQ-UBTVQH14 ngay
30/12/2016 cua Uy ban Thuong vu Québc hdi quy dinh vé an phi va 18 phi Toa an.

Tuyén Xir:

Chép nhan yéu cau khai kién cua 6ng Ha B:

+ Hiy Quyét dinh s6 9057/QD-BHXH ngay 26/7/2022 ctua Bao hiém xa hoi
tinh B vé viéc hity quyét dinh huong ché do bao hiém xa hoi dbi véi 6ng Ha B.

+ Huy Quyét dinh s6 897/QD-BHXH ngay 27/7/2022 cta Bao hiém x& hoi
tinh D vé viéc cham dat huong ché do huu tri ddi véi dng Ha B.

+ Budc Bao hiém x4 hoi tinh B thyuc hién ché ¢ huu tri cho 6ng Ha B theo
dung quy dinh phép luat.

Ngoai ra, ban &n con tuyén vé phan an phi, quyén khang cao theo quy dinh
cua phap luat.

Ngay 26/4/2024, Toa an nhan dan tinh Pak Lik nhan duoc don khang céo
ctia ngudi bi kién Bao hiém x4 hoi tinh B khang cdo toan bd ban an so tham.

Tai phién toa phuc tham, nguoi khang céo giir nguyén noi dung khang cao
dé nghi sira ban an so tham, bac yéu cau caa ngudi khai kién. Pai dién Vién kiém
sat nhan dan cap cao tai Pa Nang dé nghi Hoi dong xét xir can cir khoan 1 Biéu
241 Luat T4 tung hanh chinh, bac khang céo, giit nguyén quyét dinh caa ban &n
so tham

NHAN PINH CUA TOA AN

Cdn cit VA0 Cac ching cir, tai liéu co trong hé so vy dn da dwoc kiém tra,
Xem Xét tai phién toa; can cir két qud tranh lugn tai phién toa; y kién trinh bay
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Cia cdc bén dwong s, Y kién cia dai dién Vién kiém sat tham gia phién tda, Hoi
dong xét xi so tham vu &n hanh chinh nhén dinh nhw sau:

[1]. Vé thu tyc t6 tung:

Pon khang cdo cua ngudi bi kién Bao hiém xa hoi tinh B dung thu tuc va
trong thoi han nén dugc xem xét theo tha tuc phdc tham theo quy dinh cua phép
luat.

[2] V& noi dung:

[2.1] Xét yéu cau huy Quyét dinh s6 9057/QD-BHXH ngay 26/7/2022 cua
Bao hiém x& hoi tinh D vé viéc hay quyét dinh hudong ché d6 bao hiém x& hoi va
Quyét dinh s6 897/QD-BHXH ngay 27/7/2022 caa Bao hiém xa hoi tinh B vé
viéc cham dit huong ché d6 huu tri d6i voi 6ng Ha B:

Tai s6 Bao hiém x& hoi s6 4004000000 ngay 02/01/2000, 6ng Ha B dugc xéac
nhan da dong bao hiém xa hoi trong ting thoi ky tir thang 11/1972 dén thang
12/2000, c6 chét so vao ngay 02/6/2004; ngay 15/12/2003, 6ng Ha B c¢6 To khai
cap so Bao hiém xa hoi c6 xac nhan ky, dong dau cia C sir dung lao dong va
BHXH; tai Ban xac nhan qua trinh tham gia BHXH, Cdng ty ca phé Viét buc va
Bao hiém x& hoi tinh B da xac nhan 6ng Ha B ¢6 qua trinh 1am viéc va co dong
BHXH tir thang 11/1972 dén thang 12/2000 13 20 nam; 6ng Ha B ¢ Quyét dinh
nghi viéc dé huong ché d6 huu tri s6 242/CT-TCCB/QP ngay 24/8/2004 cua Cong
ty C va Quyét dinh s6 628/QD-BHXH-CDCS ngay 03/9/2004 ciia Bao hiém x&
hoi tinh B vé viéc huong ché do huu tri hang thang, quyét dinh mic huong
507.500 dong/thang. Ong Ha B da nhan ché do BHXH hang thang tir thoi gian do
dén nay.

Tai Quyét dinh s6 9057/QD-BHXH ngay 26/7/2022 cua Bao hiém xa hoi
tinh B vé viéc hay quyét dinh hudong ché d6 bao hiém xa hoi va Quyét dinh sb
897/QD-BHXH ngay 27/7/2022 caa Bao hiém x& hoi tinh D vé viéc cham dut
huong ché d6 huu tri d6i véi 6ng Ha B d3 can ctr vao Luat Bao hiém x& hoi nam
2014 va Két luan s6 1233/KL-BHXH ngay 06/7/2022 cua Bao hiém x& hoi tinh
P vé viéc kiém tra chuyén dé truy thu cong ndi thoi gian tham gia BHXH tai Cong
ty TNHH MTV C dé cham duat chi tra ché do BHXH va truy thu viéc chi tra bao
hiém xa hoi cua 6ng Ha B tir nam 2004 dén nay.

Tai muc “b. Xdc minh hé so thu BHXH tai Co quan BHXH” cua Két luan s
1233/KL-BHXH ngay 06/7/2022 ctia Bao hiém x& hoi tinh  x4c dinh “Theo sé
Bco hiém xa hgi sé 4004000000 cua 6ng Ha B thé hién 6ng B ¢6 qua trinh tham
gia BHXH tir thang 01/1995 dén thang 12/1995 tgi Lién hiép Xi nghiép Lam Nong
Cong nghiép E va tir thang 01/2000 dén thang 12/2000 tai Cong ty C. Tuy nhién,
theo két qud kiém tra ciia Poan kiém tra 1493 thi Cong ty C khéng ldp danh séach
tham gia BHXH tir thdng 01/2000 dén thang 12/2000 doi véi 6ng Ha B, 1am viéc
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vagi ng Ha B da xdc dinh 6ng Ha B da nghi viéc tai Lién higp Xi nghiép E trudc
ngay 01/01/1995”.

Tai muc két qua xac minh vé thoi gian cong tac tinh huong BHXH trudc
nam 1995 ddi véi 6ng Ha B: “Theo hé so hueu tri, 6ng Ha B c6 thoi gian cong tac
dwege tinh hiwéng BHXH nhie sau: Tir thang 11/1972 dén thang 01/1977 1a Cong
an vil trang tinh K; tir thang 02/1977 d@én thang 3/1981 phuc vién Vé dia phwong;
tir thang 4/1981 dén thang 4/1982 1a 14i xe Truong Su pham huyén K; tir thang
5/1982 dén 6/1985 la lGi xe Néng trueng Cao su C3; tir thang 7/1985 dén thang
3/1987 14 1ai xe Nong truong Cao su D, Dak Ldk; tir thang 4/1987 dén thang
6/1991 1 1ai xe Chi nhanh V; tir thang 7/1991 dén thang 12/1995 la l&i xe Xi
nghiép E; tir thang 01/2000 dén thang 12/2000 la 14i xe Cong ty C.

Tuy nhién, kiém tra hé so tham gia BHXH tai Cong ty TNHH MTV C thé
hién: Tar thang 01/2000 dén thang 12/2000 6ng Ha B khong phdi la can bg, cong
nhan vién chitc cia Cong ty C, tir thang 01/2000 dén thang 12/2000 khéng diroc
Cong ty C lgp danh sach tham gia BHXH.

Kiém tra danh sach tham gia BHXH cuia Xi nghiép E thé hién: Tur thang
01/1995 dén thang 12/2000 éng Ha B khong co tén trong danh sach tham gia
BHXH tai don vi.

Tai budi 1am viéc cdc bén xdc dinh thoi gian cong tac tir thang 11/1972 dén
thang 01/1977 va tir thang 4/1981 dén thang 12/1994 ciia 6ng Ha B khéng dui diéu
Kién dé dwoc tinh hwong BHXH.”

Nhu vay, cac hd so tir co quan BHXH va cua Cong ty C, ciing nhu két qua
ghi nhan trong Két luan sé 1233 déu xac dinh tuy dng Ha B thira nhan khéng tham
gia cdng tac tai Cong ty C trong thoi gian tir thang 01/2000 dén thang 12/2000 (1a
01 nam), nhung 6ng Ha B c0 thoi gian tham gia dong BHXH trong tuing thoi ky
tir thang 11/1972 dén thang 12/2000 1 da 20 nam va duoc C sir dung lao dong 1a
Cong ty C va BHXH tinh xac nhan. Kiém tra danh sach giai quyét huong ché do
bao hiém xa hoi mot lan ddi véi lao dong nghi viée trude ngay 01/01/1995 do Vin
phong BHXH tinh B quan 1y thi xac dinh éng Ha B chua duoc giai quyét huang
ché do bao hiém x& hoi mot lan. Co quan BHXH khong c6 cin ctr chimg minh dé
cho rang 6ng Ha B khéng du diéu kién dé duoc huong ché do BHXH trong thoi
gian nay. Do d6, BHXH tinh B xac dinh thoi gian tham gia BHXH caa 6ng Ha B
12 00 ndm 00 thang 1a khong c6 co sd chap nhan.

Ho so BHXH cuia 6ng Ha B duogc nhiing ngudi ¢6 chie nang nhiém vu va
tham quyén vao thoi diém do ky xac nhan trong nhiéu thoi diém khac nhau tai cac
van ban ho so thu tuc dé ra cac Quyét dinh huong ché do BHXH, cha khong phai
vao nam 2004 6ng Ha B méi nho xé&c nhan lai dé hop thic hoa thi tuc. Cac vin
ban nay 14 vin ban cua co quan c6 tham quyén ban hanh vao thoi diém nguoi c6
tham quyén ky quyét dinh do, nén day la tai liéu ching ct ching minh cho 6ng
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Ha B la su thtra nhan mang tinh phap nhan chir khéng phai mang tinh ca nhan cua
ngudi Ky, cu thé 12 co quan BHXH va cha sir dung lao dong Cong ty C. Viéc luu
trir ho so, viéc giit nguon tién ctua nguoi lao dong da dong va ngudn tién nguoi su
dung lao dong da nop déu do Co quan BHXH thuc hién. Con hd so tai Co quan
st dung lao dong duong nhién di duoc kiém tra tai thoi diém xem xét ban hanh
Quyét dinh chi tra BHXH. Nay d3 qua 20 nim, Cong ty C di c6 nhiéu su thay doi
ca vé co cau, hinh thic quan 1y kinh doanh va con ngudi, viée luu trit hd so khong
con bao dam. Nguoi lao dong khi di c6 s6 BHXH, cd Quyét dinh nghi viéc va
Quyét dinh huong BHXH thi khdng con trach nhiém va nghia vu luu giit cac
chting tir, tai liéu nao khac dé chimg minh; s6 BHXH 1a co sé dé giai quyét cac
ché @6 BHXH (khoan 3 Diéu 19 va Biéu 96 Luat BHXH 2014).

Theo quy dinh tai cac Piéu 36, Piéu 37 Diéu & Bao hiém xa hoi ban hanh
kém Nghi dinh s6 12/CP ngay 26/01/1995 cua Chinh phu quy dinh “Nguwoi sit
dung lao déng dong bang 15% so Vi tong quy liwong ciia nhitng nguoi tham gia
bao hiém x& héi trong don vi... Ngwoi lao dong déng bang 5% tién lwong dé chi
cac ché do huu tri va tir tudt”. “Hang thdng, nguoi s dung lao déng co trach
nhiém déng bao hiém xa héi theo quy dinh tai khodn 1 Diéu 36...”7. Tic nguoi lao
dong khong phai chi huong ché do BHXH trén sb tién minh d3 dong, ma con
huong trén so tién cha sir dung lao dong déng. Mic du, dai dién caa Cong ty
TNHH MTV C xac dinh khong cung cap dugc tai liéu, ching ct gi cho Toa &n
nhung viéc COng ty ca phé xac nhan vao ho so BHXH cho 6ng Ha B da xé4c dinh
Cong ty C c6 nghia vu phai nop tien BHXH cua 6ng Ha B vé cho BHXH tinh D.

Céc van ban, tai liéu xac nhan dong BHXH ctia 6ng Ha B déu do can bo nhan
vién ctia Bao hiém x& hoi va dai dién chu sir dung lao dong lap, dong dau va luu
trir; khong co co so cho rang 6ng Ha B 1am gia, st dung tai liéu ching ctr gia mao
dé duoc hudong ché ¢6 BHXH. Ho so huu tri ciia 6ng H1 Bao luu gitr tai BHXH
la bao dam. Trong trudng hop hd so luu trix tai Cong ty C qua nhiéu nim khong
con day da thi 16i khdng phai do 6ng Ha B. Vi vay, Quyét dinh s6 897/QB-BHXH
ngay 27/7/2022 cua Bao hiém x4 hoi tinh B vé viéc cham dut huong ché do huu
tri d truy thu s tién da chi tra cho 6ng Ha B tir thang 9/2004 dén nay 1a khdng
hop ly, 1am anh huéng nghiém trong dén quyén va loi ich hop phap cua nguoi lao
dong.

Tir cac nhan dinh trén, Hoi dong xét xir xét thiy c6 cin cir chap nhan yéu
cau khoi kién vé viéc huy Quyét dinh sé 9057/Qb-BHXH ngay 26/7/2022 cua
Bao hiém x4 hoi tinh B vé viéc hay quyét dinh huong ché do bao hiém xa hoi va
Quyét dinh s6 897/QP-BHXH ngay 27/7/2022 caa Bao hiém xa hoi tinh B vé
viéc cham dut huong ché do huu tri ddi véi dng Ha B.

[2.2] Xét yéu cau budc Bao hiém x& hoi tinh B ¢6 trach nhiém tiép tuc thuc
hién viéc chi tra tién ché d6 huu tri cho ong Ha B:
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Khi hiy Quyét dinh s6 9057/QD-BHXH ngay 26/7/2022 va Quyét dinh sb
897/QD-BHXH ngay 27/7/2022 cia BHXH tinh D thi duong nhién Quyét dinh
s6 628/QP-BHXH-CHCS ngay 03/9/2004 cua Bao hiém xa hoi tinh B vé viéc
huong ché d6 huu tri hang thang van c6 hiéu luc phép luat. Tuy nhién, Toa an chi
xem xét trong pham vi tinh hop 1y va ¢6 cin ctr cua cac Quyét dinh s6 9057/Qb-
BHXH ngay 26/7/2022 va Quyét dinh sé 897/QB-BHXH ngay 27/7/2022 cua
BHXH tinh B. Co quan BHXH ciing c6 quyén xem xét cac thu tuc khac c6 dung
cac quy dinh hay khong, néu budc Co quan BHXH phai tiép tuc chi tra BHXH s&
lam mat quyén nay ctia Co quan BHXH. Dé dam bao quyén loi hop phép cua cac
bén, Toa an khong tuyén budc cu thé theo yéu cau caa ngudi khoi kién, ma quy
dinh BHXH thyc hién theo nghia vu va tham quyén cta minh theo diing quy dinh
cua phap luat.

Tir cac nhan dinh néu trén, Toa an cp so tham chap nhan cac noi dung khoi
kién ciia Ong Ha B 1a c6 can cu, dting quy dinh cua phap luat.

Tai giai doan phic tham, nguoi khang cao khdng cung cap thém céc tai lieu
ching ¢t gi méi dé chang minh cho yéu cau cia minh, do d6 Toa an cap phic
tham khong c6 co s¢ dé chap nhan khang céo.

[3] V& an phi phlc tham hanh chinh: Bao hiém xa hoi tinh D phai chiu &n
phi hanh chinh phlc thim theo quy dinh tai Nghi quyét sé 326/2016/NQ-
UBTVQH quy dinh vé an phi, Ié phi Toa én.

[4] Céac quyét dinh khéc caa Ban an so tham khong bi khang céo, khang nghi
c6 hiéu lyc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac lé trén,

QUYET PINH

Can ctr khoan 1 Piéu 241 Luat Té tung hanh chinh; Nghi quyét sé
326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban Thuong vu Quéc hoi quy
dinh vé muc thu, mién, giam, thu, nop, quan ly va sir dung an phi va ¢ phi Toa
an:

1. Bé4c khang co cua nguoi bi kién Bao hiém x& hoi tinh Pak Lik, git
nguyén quyét dinh cua Ban an hanh chinh so tham sb 54/2024/HC-ST ngay
15/4/2024 cua Toa &n nhan dan tinh Pak Lik.

2. V& &n phi phtc tham hanh chinh: Bao hiém xa hoi tinh B phai chiu
300.000d 4n phi hanh chinh phiic thim duoc khau trir vao s6 tién tam tng da nop
theo Bién lai thu s6 0012859 ngay 07/5/2024 tai Cuc Thi hanh &n dan sy tinh Dik
Lak.

Cac quyét dinh khac cua Ban an so tham c6 hiéu luc phép luat ké tir ngay hét
thoi han khang céo, khang nghi.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.
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https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BA%A3o%20hi%E1%BB%83m%20x%C3%A3%20h%E1%BB%99i%20t%E1%BB%89nh%20%C4%90%E1%BA%AFk%20L%E1%BA%AFk
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Noi nhan: TM. HOI PONG XET XU PHUC THAM

- TAND ti cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai Ba Nang;

- TAND tinh Pak Lak;

- VKSND tinh Pak Lak; PA KY

- Cuc THADS tinh Dak Lak;
- Nhitng ngudi tham gia té tung;
- Luu HSVA, P.HCTP, LT.
Pham Vin Hop
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