TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH LANG SON Doc 13p - Tw do - Hanh phuc

Ban 4n sd: 42/2018/DS-PT
Ngay 03 — 10— 2018
V/v tranh chip vé thira ké tai san

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH LANG SON

- Thanh phéin Hpi dong xét xir phiic thdm géom co:
Tham phéan — Chil toa phién toa: Ba Nguyén Thi Trung Van;
Cdc Thiam phdn: Ba Luong Thi Hong;
Ong H6 Puc Cham.

- Thuw ky phién téoa: Ba Hoang Hong Hanh - Thu ky Toa an nhan dén tinh
Lang Son.

- Pai di¢n Vién Kiém sdat nhan dan tinh Lagng Son tham gia phién toa:
Ba Mong Thi Mai Phuong - Kiém sat vién.

Ngay 03 thang 10 nam 2018, tai tru s6 Toa an nhan dan tinh Lang Son xet
xtr phuc tham cong khai vu an thu ly s6: 24/2018/TLPT- DS, ngay 28 thang 8
nam 2018 vé tranh chap vé thura ké tai san.

Do Bén 4n dén sy so thdm s6: 05/2018/DS-ST ngay 23 thang 7 ndm 2018 cua
Toa an nhan dan thanh pho Lang Son, tinh Lang Son bi khang céo, khang nghi.

Theo Quyét dinh dwa vy 4n ra xét xir phuc tham sé: 43/2018/QD-PT ngay
14 thang 9 nam 2018, gitra cac duong su:

- Nguyén don:

~ 1.Ba Nguyén Thi C1; cu tru tai: S6 X, to *, phuong **, quan G, thanh

pho H6 Chi Minh;

Dia chi tam tra: S *, duong V, phuong C, thanh phd L, tinh Lang Son;
cO mat.

2. Ba Nguyén Thi C2; cu tr tai: S6 138, dudong C, phuong H, quan H,
thanh ph6 Hai Phong; c6 mat;

Ngueoi dai dién theo iy quyén cia Ba Nguyén Thi C2: Ba Nguyén Thi C1
(theo van ban uy quyén ngay 02/8/2018); c6 mat.

Nguoi bdo vé quyén va loi ich hop phdp cia nguyén don ba Neguyén Thi
CI: Ba Hoang Thi Kim K, Luat su Van phong Luat su K thuoc Poan Luat su



tinh Lang Son; dia chi: S6 *, duong N, phuong C, thanh phé L, tinh Lang Son;
c6 mat.
- Bi don: Ba Nguyén Thi T (da chét ngay 08/3/2018)

Nhiing ngueoi ké thira quyén va nghia vu ciia bi don dong thoi la nguoi c6
quyén loi, nghia vu lién quan:

1. Babao Thi L1; c6 mat.
2. Ba Bao Thi L3; ving mit.
3. Ba Bao Thi L2; ving mat.

Ngueoi dai dién theo 1y quyén ciia ba Pao Thi L3, ba Pao Thi L2: Ba Pao
Thi L1 (theo van ban ty quyén ngay 01/10/2018).

Ba Pao Thi L1, l?ﬁ bao Thi L3, ba Pao Thi L2 cung dia chi: S6 *, duong
V, phuong C, thanh pho L, tinh Lang Son.

Ngueoi bao vé quyén va loi ich hop phdp ba Pdo Thi L1: Ong Bé Quang
H, Luat su Van phong Luat su H thudc Poan Luat su tinh Lang Son; ¢6 mat.

4. Ba Pao Thi D; cu tra tai: SO *, ngd **, duong V, phuong C, thanh phd
L, tinh Lang Son; c6 mat.

5. Ba Dao Thi P; cu trd tai: SO *, ngd **, duong V, phudng C, thanh phd
L, tinh Lang Son; c6 mat.

6. Ong Pao Pinh T; cu tra tai: S6 *, ngd **, duong V, phudng C, thanh
pho L, tinh Lang Son; c6 mat.

7. Ba Bao Thi H; cu tra tai: SO *, x6m L, x3 T, thanh phé B, tinh Bic
Giang; vang mat.

- Nguoi co quyén loi, nghia vu lién quan:

1. Ong Vii Btc S; cu tra tai: SO *, phd C, phuong C, thanh phd L, tinh
Lang Son; c6 mat.

2. Chau Dao Thi L4, sinh nam 2002; Véng mat.

- Ngwd’i dai dién theo phap ludt cua cfzdu DPao Thi L4: Ba Pao Thi L1; cu
tra tai: SO *, duong V, phuong C, thanh pho L, tinh Lang Son; c6 mat.

- Ngweoi khang cao:
1. Babao Thi L1;
2. Ba Dao Thi L3;
3. BaDao Thi L2;
4. Ba bao Thi P;

5. Ong Pao Pinh T.



_ Babao Thi L1, ba Bao Thi L3, ba Bao Thi L2, ba Dao Thi P va 6ng Bao Dinh T
déu la nguoi ke thira quyén va nghia vu cta bi don, dong thoi 1a nguoi c6 quyen
lo1, nghia vu lién quan.

- Vién Kiém sat khang nghi: Vién trudng Vién Kiém sat nhan dan tinh Lang Son.
NOI DUNG VU AN:

Theo don khai kién, ¥ kién trinh bay ctia cdc duong sy va Ban an dan su
so tham, ndi1 dung vu an dugc tom tat nhu sau:

Vo chong cu Nguyén Van C va cu Nguyén Thi L sinh dugc bdn nguoi
con 1a ba Nguyén Thi T, Ba Nguyén Thi C2, ba Nguyén Thi C1, va 6ng Nguyén
Vin T. Cu Nguyén Vin C chét khoang ndm 1940, 6ng Nguyén Vian T da chét
nam 1957, khong c6 vo con; cu Nguyén Thi L chét nam 1991; ba Nguyén Thi T,
chét ngay 08/3/2018. Ba Nguyén Thi T c6 08 nguoi con 13 ba Pao Thi H2, ba
bao Thi L1, ba Bao Thi L3, ba Pao Thi L2, ba Pao Thi D, ba Pao Thi P, ong
Dao Pinh T, ba Pao Thi H; ba Pao Thi H2 di chét nim 1993, chong con ba Dao
Thi H2 da bo di khong o ¢ dau.

Ngay 19/10/2017 nguyén don Ba Nguyén Thi C2 va ba Nguyén Thi C1
khoi kién ddi voi ba Nguyén Thi T yéu cau chia thira ké. Cac nguyén don trinh
bay: B6 me cac ba dé lai 02 thira dat va 01 ngdi nha cap bén, cu thé nhu sau:
Thira dat thtr nhat co dién tich khoang 1078m’ tai khu duong V, phuong C,
thanh phd L, tinh Lang Son. Nam 1987, cu Nguyén Thi Lva ba chi em ba la Ba
Nguyén Thi C2, Nguyén Thi C1, Nguyén Thi T da tu théa thuan, théng nhét,
phan chia mét phan dién tich dat cho 08 ngudi con ciia ba Nguyén Thi T quan 1y
str dung cho dén nay khéng c6 tranh chap; phan dat con lai 137,5m’, ba Nguyén
Thi T da cho 6ng Vil Ptic S quan 1y, sir dung tir nam 2001 cho dén nay. Thira
dat thi hai tai s6 09, duong Van Miéu, khdi Cira Nam, phudng C, thanh ph L,
tinh Lang Son, chua dugc phén chia; do cu Nguyén Thi L va cac ba di thoat ly
(vao mién nam chita bénh cho 6ng T, lam kinh té, lay chdng, sinh sdng & noi
khac...) nén ba Nguyén Thi T 1 ngudi duge tryc tiép quan ly, trong gilr. Nam
2016 ba Nguyén Thi T da tu ke khai la dat do bd me thira ké dé lai va da dugc
cap glay ching nhén quyén str dung dét dién tich 626,7m? thudc thira s6 109, to
ban d6 dia chinh sb 47 phuong C. Dién tich dat nay co cac loai tai san trén dat
gdm: 01 ngdi nha cip bdn di duoc cu Nguyén Van C va cu Nguyén Thi L xay
dung cach day hang tram ndm cho ca dai gia dinh song chung ¢ do; 01 ngdi nha
hai tang xay nam 2001 dién tich khoang 100m’, ¢6 ngudn gdc tir viéc ba Nguyen
Thi T cho 6ng Vii Pac S 137,5m” dt nén 6ng Vi Puc S da bo tién ra dé xay
dung ngdi nha nay cho ba Nguyén Thi T &; ngoai ra con mot sO ciy trong trén
dat (03 cay nhan dé duoc ong ndi cua cac ba trong khoang hon 100 nam trudc,
mét sO cay an qua khac do ba Nguyén Thi T trong va mot sb cay tap tur moc).
Céac nguyén don khong yéu cau chia thira ké ddi véi dién tich dat ba Nguyén Thi
T da phan chia cho 08 ngudi con va cho ong Vii Buc S cung gia tri ngoi nha hai
tang ciia ba Nguyén Thi T c¢6 duoc do doi dat. Ba Nguyén Thi C1, Nguyén Thi
C1 chi yéu cau chia di san thira ké cua bd me cac ba dé lai ddi véi dién tich dat
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626,7m>, cu thé: Cac ba dé nghi chia 13 ba phan twong tng mdi nguoi duogc
huong 208,9m’; trong d6 yéu cau Toa 4n phan dinh ranh gidi tach biét thanh 03
thura, chia cho ba Nguyén Thi T (c6 cac con la ngudi thua ké dugc hudng) phan
dat phia c6 ng6i nha hai tang va ngdi nha cap bdn cii, 02 phan dit con lai cac ba
yéu cau dugce quan 1y, st dung, dién tich c6 thé chénh 1éch va & vi tri nao ciing
dugc.

Nguoi ¢6 quyén loi va nghia vu lién quan dong thoi 1a nguoi ké thira
quyén va nghia vu cta bi don (con trai, con gai cua ba Nguyen Thi T) trinh bay
nhu sau:

Ba bao Thi L1, 6ng Pao Pinh T, ba Pao Thi P cho rﬁng, trudc day bd me
clia cac 6ng, ba song tai Ban Quan, xa Khuat Xa, huyén Loc Binh, tinh Lang
Son; vao khoang nhirng nam 1954 thi duoc cu Nguyén Thi L (ba ngoai) goi ve
dé giao cho 02 manh dat ¢ phuong C, thi xd Lang Son, tinh Lang Son dé trong
nom vi ba ngoai cung voi di Nguyén Thi C1 va cdu Nguyén Van T vao Sai Gon
sinh sdng; con di Nguyén Thi C1 di di 14y chong & Hai Phong nén khong c6 ai
trong coi dat. Ong ngoai mat nim nao cic 6ng ba khéng nhd rd, ba ngoai mat
nam 1991, déu khong dé lai di chiic. Di san dng ba ngoai dé lai gdm c6 02 thira
dat, trong d6: Thira 16n hon di dugc ba Nguyén Thi T chia cho 08 ngudi con (ba
Dao Thi H2 di chét, khéng con quan hé khac) va cho 6ng Vii Ptc S (1a nguoi cd
quan hé than thiét, gan bo véi gia dinh); thira con lai me cta cac 6ng ba chua
chia cho ai va trén dat d6 co 01 ngdi nha cap 4 ¢ tir thoi 6 Ong ba va 01 ngdi nha
hai tang do me cua cac 6ng ba xay nam 2001, phan dat trong me cua cac ong ba
c6 trong mot sb cay an qua, cdy tu moc. Viéc ba Nguyen Thi C1 va Nguyén Thi
C1 tranh chap yéu cau chia thira ké thanh 03 phan ddi véi dién tich 626,7m2 ba
khong dong ¥, cac anh em cuia ba chi nhét tri chia cho cac Ba Nguyén Thi C2, ba
Nguyén Thi C1 1/3 phan dat khong co nha voi dién tich 200m? vi me cua ba co
cong sirc nhiéu hon trong viée truc tiép quan ly, gin gitr nha dat trong may chuc
ndm khi ma ba ngoai, cac bac, di khong song ¢ Lang Son nén ba Nguyén Thi T
phai dugc phan nhiéu hon.

Ba DPao Thi L3, ba Bao Thi L2 déu trinh bay vé ngudn gdc va qua trinh
quan ly, str dung di san cac cu d€ lai dung nhu cac anh chi da trinh bay va khong
nhat tri chia thtra ké.

Ba Pao Thi D, ba Pao Thi H déu trinh bay vé ngudn gbc va qué trinh
quan ly, sir dung di san cac cu dé lai dung nhu cac anh chi em d trinh bay. Cac
ba ddng v v6i yéu cau khai kién, cu thé cac ba dong ¥ chia bang hién vat cho ba
chi em mdi ngudi duoc quan 1y st dung khoang 1/3 dién tich dat. Ngoai ra ba
DPao Thi H con ¢ ¥ kién, hién nay ba Pao Thi L2 va ba DPao Thi L1 dang quan
1y str dung ngdi nha 02 tang, néu Tda an chia cho chi em cac ba quan 1y sir dung
phan dét c6 ngoi nha 02 tang thi ba vin dong ¥ cho ba Pao Thi L1 va ba Pao Thi
L2 & trén ngdi nha nay. Ba Pao Thi D trinh bay thém vé viéc cac chi em cua ba
cho rang me ctia ba c6 cong sirc, gin gift ton tao manh dat con cac bac, di khong
& Lang Son nén khong dong ¥ chia hodc chi chia cho 1/3 1a chua hop 1y vi dét
dai ctia 6ng ba ngoai dé lai, me cua ba duoc huong 1078m?” (da chia cho cac con
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va cho 6ng Vil Puc S dé do6i 1y nha; ban than cac bac va di cling ¢6 cong cham
soc ba ngoai cua ba; nay cac ba yéu cau hudng 1/3 dién tich dat con lai 1a hop
tinh, hop ly.

Ngudi ¢6 quyén lgi nghia vu lién quan 6ng Vii Pac S trinh bay: bd me
clia 6ng v6i ba Nguyén Thi T 1a anh em két nghia, ong goi vo chdng 6ng ba
Nguyén Thi T 1a cau mo. Trudc day gia dinh ong ¢ nho dat ctia nha tho, sau d6
c6 ké hoach xay dung nén 6ng phai hoan tra; ba Nguyén Thi T biét vay nén da
cho mot miéng dat ¢ dién tich 1a 137,5m? dé ong lam nha. Nam 2001 khi ong
1am nha, 6ng di truc tiép bo tién ra xdy thém mot ngdi nha hai ting cho gia dinh
ba Nguyén Thi T &. Phan dat dugc cho, luc dau 6ng chi biét 1a thudc quyén so
hitu ctia ba Nguyén Thi T; sau khi & dugc khoang 3- 4 nim moi biét ba Nguyén
Thi C2 va ba Nguyén Thi C1 tranh chap, tuy nhién khong tranh chip phan dat
ctiia 6ng. Viéc yéu cau chia di san thira ké giita cac con cia cu Nguyén Thi L
khong co v kién, dé nghi Toa an giai quyét theo quy dinh cta phap lut.

Chéau bao Thi L4 c6 ba Pao Thi L1 1a nguoi dai dién hop phap trinh bay:
Y kién ctia chdu dng nhat véi ¥ kién ba Dao Thi L1.

Két qua xem xét tham dinh tai chd, di san Ba Nguyén Thi C2, Nguyén Thi
Cl yéu cau chia thira ké co téng dién tich la 649,7m2, trong do co 626m’ thudc
thira dat s6 109; 23,7m” thudc dat giao thong, thudc mot phan thira dat sé 109, to
ban d6 dia chinh s 47 phuong C toa tai dia chi s6 09, dudng Van Miéu, khoi
Cira Nam, phuong C, thanh phd L; tai san trén dat c6 mot ngdi nha cap 4 di xay
dung trén 50 nim; mot ngdi nha hai tang loai 2 xdy dung nim 2001 (ngdi nha
nay hién nay ba Pao Thi L1 va ba Dao Thi L2 dang & va cac cay lau ndm (06
cdy nhin; 04 cay hong; 01 cay 6i; 02 cay khé; 04 cAy Na; 02 cay méc mat; 01
cay tring ga; 04 cdy gd tap; 01 cau sua; 01 cay bd két; 03 cay budi; 01 cay nhot
tay, 01 cay hong bi); két qua dinh gia: Dt c6 gia tri 1a 10.000.000 dong/m’; nha
cap 4 xac dinh khong con gia tri; nha hai ting khong do dac, dinh gia.

Tai Ban 4n dan sy so tham sd: 05/2018/DS-ST ngay 23/7/2018 clia Toa an
nhan dan thanh phé Lang Son da can cr vao khoan 5 Dicu 26, Piéu 35, diém b
khoan 2 Diéu 227, cac khoan 1, 2 Diéu 228, Diéu 271, 273, 278, 280 khoan 1, 5
Piéu 147 cia Bo luat TH tung dan sy 2015; cac Dicu 623, 649, 650, 651, 660
ctia BO luat Dan su 2015; diém d khoan 1 Piéu 12, khoan 6 Diéu 15, khoan 9
Diéu 26, diém a khoan 7 Piéu 27 ctia Nghi quyét s6 326/2016/NQ- UBTVQH 14
ngay 30/12/2016 ciia Uy ban Thudng vu Qudc hoi, quyét dinh:

1. Chép nhan yéu cau khoi kién chia thira ké cia ba Nguyén Thi C2 va ba
Nguyen Thi C1.

2. Xac dinh hang thira ké thir nhat cua cu Nguyén Thi L (chét nim 1991)
gdm ba Nguyen Thi C2, ba Nguyén Thi C1 va ba Nguyén Thi T. Xac dinh di
san ¢ y€u cau chia thura ké 1a dién tich dat 626,0m” thudc thira s6 109, t& ban dd
dia chinh s6 47 phudng C toa lac tai sé *, dudong V, khéi C, phuong C, thanh
phé L, tinh Lang Son, thira dat da duoc Uy ban nhan dan thanh phd L cap Gidy
ching nhan quyén st dung dat s6 CH-02930 ngay 14/4/2016 mang tén ba
Nguyén Thi T.



3. Thira ké theo phap luat dugc phan chia nhu sau:

- Chia cho ba Nguyén Thi T (d3 chét) c6 ngudi ké thira quyén va nghia vu
la ba Pao Thi L1, ba Pao Thi L3, ba Pao Thi L2, ba Pao Thi P, ba Pao Thi D,
ba Do Thi H va éng Dao Pinh T dugc hudng di sin thira ké quyén sur dung dat
dién tich 244,6m’ , thugc mot phan thira dat sé 109, to ban d6 dia chinh s6 47
phuong C; thira dat ky hi¢u 109.1 (la hinh ABCD); trén dat c6 01 ng01 nha 02
tang, 01 ngdi nha cip 4 va cay trén dat; c¢d ghi cu thé cdc hudng tiép gidp;,

- Chia cho ba Nguyen Thi C2 dugc hudng di san thira ké quyén str dung
dat dién tich 184,2m’, thuéc mot phan thira dat s6 109, to ban do dia chinh 50 47
phuong C; thira dat ky hi¢u 109.2 (la hinh DCEGHI); trén dat c6 mot sb ciy; ¢
ghi cu thé cdc hudng tiép gidp.

- Chia cho ba Nguyen Thi C1 duoc hudng di san thira ké quyén sir dung
dat dién tich 197,2m’, thudc mot phan thira dat s6 109, to ban do dia chinh sd 47
phuong C; thira dat ky hi¢u 109.3 (1a hinh THKMN); trén dat co mot so cay; ¢
ghi cu thé cdc huéng tiép gidap;

, Kem t}geo Ban an Manh trich do dia chinh sé 40-2018 hé toa do VN2000,
khoi C, to s6 47 (418.472-6-15) ldp ngay 16/5/2018 va so hoa phan chia thira
dat lap ngay 23/7/2018.

Khi Ban an co6 hi¢u luc phap luat cac duong su thuc hién quyén va nghia
vu ctia nguodi st dung dat theo quy dinh phap luét.

4. Vé an phi:

- Ba Nguyén Thi C2 va Nguyén Thi C1 dugc mién tién 4n phi. Hoan tra
lai cho ba Nguyén Thi C2 s6 tién 4.166.000 dong; tra lai cho ba Nguyén Thi C1
s0 tién 4.166.000 dong.

- Ba bao Thi L1, bao Thi L3, bao Thi L2, bao Thi D, Dao Thi P, bao
Thi H va 6ng Pao Dinh T phai an phi dan sy so thdm voi tong so tién
80.920.000 dong twong trng moi ngudi phai chiu 11.560.000d6ng.

5. V& chi phi t6 tung: Ghi nhan ba Nguyén Thi C1 tu nguyén chiu toan bo
chi phi xem xét thAm dinh tai chd va chi phi do dac bang may voi téng sb tién
13.415.000 dong; xac nhan da thi hanh du.

Ngay 03 thang 8 nam 2018, ba Pao Thi L1, ba Pao Thi L3, ba Pao Thi
L2, ba Pao Thi P va ong Pao Pinh T khang co yéu ciu cap phuc tham huy Ban
an so tham s6: 05/2018/DS-ST ngay 23/7/2018 do xac dinh sai quan hé phap
luat, xac dinh dit tranh chap phai 1a ciia ba Nguyén Thi T dé lai cho céc con; do
Ba Nguyén Thi C2, Nguyén Thi Cl deu 1a rudt thit c6 nguyén vong mudn
huong mot phan tr tai san chung c6 ngudn gbc tir b me gy dung nén cac ong,
ba dong ¥ chia cho ba Nguyén Thi C2 va ba Nguyén Thi C1 mdi ba dién tich 1a
100m’ trong tong sb dién tich dat 626,7m’ thudc thira dat 109, t& ban d6 dja
chinh s6 47 phuong C, thanh phd L.

Tai Quyét dinh khang nghi s6 40/QDKNPT-VKS-DS ngay 22/8/2018
cua Vién Kiém sat nhan dan tinh Lang Son dé nghi huy Ban an dan sy so tham
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50 05/2018/DS-ST ngay 23 thang 7 nam 2018 cua Toa an nhan dan thanh phd
Lang Son dé xét xur lai theo thu tuc so tham.

Tai phién toa phiic tham:

Ba bao Thi L1, ba Bao Thi P, 6ng Pao PBinh T va ba Pao Thi L3, ba Bao
Thi L2 (do ba bao Th1 L1 lam dai dién), gitt nguyén khang cao, khong dong v
v6i Ban 4n so thidm nhung c6 thay ddi yéu cau, dé nghi stra Ban an SO thAm. Ba
Dao Thi L1, ba Pao Thi P va ong Dao Pinh T va Nguoi bao vé quyén va loi ich
hop phap lélp luan cho rang, ba Nguyén Thi T da duoc giao quan 1y tai san trén
60 nam; Ban 4n so tham ciing nhan dinh ba Nguyén Thi T c¢6 cong stc trong coi
quan 1y tai san ca bd me dé lai nhung khi quyét dinh chi phan chia phan ciia ba
Nguyén Thi T nhiéu hon ba Nguyén Thi C1, Ba Nguyén Thi C2 47m’ dat la
chua thda déang; déng thoi Ban an so tham nhan dinh can c& vao thoa thuan tai
bién ban giita ba Nguyén Thi C1, ba Nguyén Thi T, Ba Nguyén Thi C2 nim
2006 dé phan chia 1a khong c6 cin cir vi vin ban thoa thuin nay khong dung su
that; khong phai chit ky ctia ba Nguyén Thi T; vin ban khong dugc cong ching,
ching thuc. Cé can ctr xac dinh cu Nguyen Thi Lda giao nha dat cho ba Nguyen
Thi T quan Iy tr ndm 1954, truée khi chét cu Nguyén Thi L khong c6 yéu cau
doi lai nha dét; theo quy dinh tai diém b khoan 2 Diéu 10 Nghi quyét sd
58/1998/NQ-UBTVQH10 ngay 20/8/1998 cua Uy ban Thuong vu Quéc hoi quy
dinh vé viéc giai quyet cac giao dich dan su trudc ngay 01/7/1991 thi nha dat
duong nhién thudc quyén so hitu, sir dung cua ba Nguyen Thi T. Tuy nhién xét
vé tinh cam, xét thay ngudn gdc dit cua bd me dé lai nén cac ong, ba dong ¥
chia cho ba Nguyén Thi Cl1, Ba Nguyén Thi C2 mbi nguoi 1a 100m?; phan dat da
chia nam 1987 va phan dat ba Nguyen Thi T dbi cho ong Vii Birc S, cac nguyén
don khong tranh chép, khong yéu cau chia nén khong danh gia xem xét. Yéu cau
cap phtic thim xem xét thoa dang quyén quan Iy cua ba Nguyén Thi T theo Nghi
quyét s6 58/1998/NQ-UBTVQHI10 va cong lao quan 1y tai san ciia ba Nguyén
Thi T.

Ba Nguyén Thi C1 va ngudi bao vé quyén va loi ich hop phép cua ba
Nguyén Thi C1, khong nhat tri véi ndi dung khang cdo, khang nghi; trong thoi
gian quan 1y di san gia dinh ba Nguyén Thi T d3 duoc khai thac st dung nha dat,
cay an qua do b me trong; cac con ba Nguyén Thi T di dugc chia dat dé lam
nha &; ngoai ra ba Nguyén Thi T di dinh doat cho 6ng Vii Pirc S phan dién tich
dat 12 137,5m”. Ban 4an so thim x phan chia nhu vay 1a ¢6 cin ct, hop tinh hop
Iy, dé nghi giit nguyén quyét dinh ciia Ban 4n so tham.

Ba Dao Thi D dé nghi giit nguyén Ban 4n so tham véi 14p ludn nhu cia
ba Nguyén Thi Cl va Luit su Hoang Thi Kim K. Ba cho biét, gia dinh ba
Nguyén Thi T da dugc hudng nhiéu tai san trong s6 dat dai ctia 6ng ba ngoai dé
lai, ban than ba cling dugc chia mot phﬁn dién tich dit cua cac cu dé lai. Ban 4n
so thAm xir phan chia cho ba Nguyén Thi C1, Ba Nguyén Thi C2 nhu vay 1 hop
tinh, hop ly.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Lang Son:



- V& viéc chap hanh phép luat t6 tung: TU khi thy 1y va tai phién toa
Tham phan va Hoi dong xét xtr da thuc hién dung cac quy dinh cua phap luat to
tung; cac duong su thuc hién da cac quyén, nghia vu ctia minh.

- V€ noi dung:

Xet ndi dung khang cdo cua 6ng Bao Dinh T, ba Bao Thi L3, ba Bao Thi
L2, ba Bao Thi L1 va ba Bao Thi P: Xac dinh dién tich dat yéu cau chia thira ké,
nguon gbc cia cu Nguyén Thi L, cu Nguyén Thi L da giao cho con gai 1a ba
Nguyén Thi T quan 1y, sir dung tir nim 1954; nim 1987 cu Nguyén Thi L va cic
con gai 1a ba Nguyén Thi T, Ba Nguyén Thi C2, ba Nguyén Thi C1 da thoa
thuan thong nhét phan chia mot phan dién tich dat cho cac con ctia ba Nguyén
Thi T st dung; sau khi cu Nguyén Thi L chét (ndm 1991), ndm 2001 ba Nguyén
Thi T d4 dinh doat cho 6ng Vii Btrc S 137,5m’ va ong Vii Ptc S da bo tién ra
x4y can nha hai ting hién nay trén thira dat cho ba Nguyén Thi T, ngdi nha nay
khi con sdng ba Nguyén Thi T va cac con ba &, nay 1a cac con ba Nguyén Thi T
dang . Nhu vay ngoai dién tich duwoc phan chia nhiéu hon ky phan cua Ba
Nguyén Thi C2, ba Nguyén Thi C1 tai Ban an ndy thi ba Nguyén Thi T da duoc
huong phan dién tich dinh doat cho 6ng Vi Bic S 13 137,5m”. Ban 4an so thim
chia nhu vay 13 c6 can ctr, d& nghi khong chip nhan khang céo cua ong Dao
binh T, ba Pao Thi L3, ba Pao Thi L2, ba Pao Thi L1 va ba Pao Thi P.

Vé ndi dung khang nghi: Pai dién Vién Kiém sat nhan dan tinh rat mot
phan khang nghi. Chi dé nghi bd sung ghi thém vao phan quyet dinh cta Ban an
s6 séri ciia Gidy chimg nhan quyén st dung dat da cap doi voi thira dat s6 109
cho day du.

NHAN PINH CUA TOA AN:

[1] Sau khi nghiép clru céc tai li¢u co trong ho so vu an duoc tham tra tai
phién tda va can ctr vao két qua tranh tung tai phién toa, Ho1 dong xét xir nhan dinh:

[2] V& t6 tung: Ba Pao Thi H vang mét. Tuy nhién do ba Pao Thi H da c¢
véan ban dé nghi xét xur vang mat (but luc s6 222); sau khi xét xur so tham ba Dao
Thi H khong khang cao; tai phién toa cac duong su c6 mat déu d€ nghi xét xu
vang mat ba Pao Thi H do d6 Hoi dong tién hanh xét xtr vang mét ba Bao Thi H
theo quy dinh cua phap luat.

[3] Xem xet ndi dung khang cao cua ba Bao Thi L1, ba Dao Thi P, ong
bao Dinh T; ba ,Dé.(‘) Thi L3, ba Pao Thi L2 va khang nghi ctia Vién Kiém sat
nhan dan tinh thay rang:

[4] Toan b dién tich 626,m” tai thira dt s6 109, to ban do dia chinh s6 47
phuong C, thanh pho L, cac ba Nguyén Thi C2, Nguyen Thi Cl1 khoi kién yéu
cau chia thua k&, cac duong sy deu thura nhén Ia cua cy Nguyén Van C va
Nguyen Thi L d€ lai. S6 dién tich dat trén do cu Nguyén Thi L giao cho ba
Nguyen Thi T quan 1y tir nam 1954.

[5] Vo ch§ng cu Nguyén Van C va cu Nguyén Thi L sinh dugc 04 nguoi
con la ba Nguyén Thi T, Ba Nguyén Thi C2, ba Nguyén Thi C1, va 6ng Nguyén
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Vian T (6ng T chét nam 1957, khong c¢6 vo con). Cu Nguyén Vin C chét nim
1940, cu Nguyén Thi L chét ndam 1991. Thoi diém mé thira ké di san cua vo
chdng cu Nguyén Thi L x4c dinh 13 nim 1991. Do cic cu Nguyén Vin C, cu
Nguyén Thi L chét khong dé lai di chuc nén viéc tai san cua cac cu dé lai duoc
chia thira ké theo phap luat. Ba Nguyén Thi C2, ba Nguyén Thi C1 va ba
Nguyén Thi T 14 nhitng ngudi duge hudng thira ké theo phap luat, thudc hang
thira ké thir nhat. Do d6 yéu cau chia di san thira ké ctia nguyén don dugc chia
theo quy dinh tai diém a khoan 1, khoan 2 Diéu 651 Bo luat Dan su 2015.

[6] Ban 4n so thim dd xt chia cho ba Nguyén Thi T dién tich dit la
244.6m°, (trén d6 c6 ngdi nha hai tang x4y dung nim 2001 bang ngudn tién do
ba Nguyén Thi T chia cho éng Vi Ptc S 137,5m” nén éng Vii Dtc S da bo tién
x4y nha); Ba Nguyén Thi C2 duoc chia dién tich dat 1a 184,2m’; ba Nguyén Thi
C1 dugc chia dién tich dat 1a 197,2m*. Nhu vdy, dién tich dit ba Nguyén Thi T
dugc chia nhiéu hon phan dién tich dat ba Nguyén Thi C2 1 60,4m” ; nhiéu hon
dién tich dit ba Nguyén Thi C1 duogc chia 1a 47,4m”. Ngoai dién tich dit l1a
626,0m" ma cac ba Nguyén Thi C2, Nguyén Thi C1 yéu ciu chia trong vu an
nay ba Nguyén Thi T con dugc cu Nguyén Thi L giao cho quan 1y thira dat khac
c¢6 dién tich trén 1000m’. Dién tich dat nay di dugc phan chia cho cic con ba
Nguyén Thi T. Hién nay nha ctia cac con ba Nguyén Thi T 13 6ng Dao Dinh T,
ba Pao Thi D, ba Pao Thi P déu lam trén dién tich dat cia cac cu dé lai. Nam
2001 ba Nguyén Thi T cho 6ng Vii Birc S 137,5m” dé lam nha, dién tich nay
nam sat dién tich dat cic nguyén don yéu cau chia. Ngoi nha hai ting trén phan
dién tich dat ba Nguyén Thi T dugc chia xay dung bang ngudn tién 6ng Vil Puc
S dau tu do ong dugc ba Nguyén Thi T chia cho 137,5m” dit. Nam 1954, cu
Nguyén Thi L giao cho gia dinh ba Nguyén Thi T quan 1y, st dung hai thira dat
v6i gan 2000m” chir khong chi giao dién tich dat 1a 626m”. Do vay, khi tinh
cong stc trong coi, quan 1y tai san phai tinh trén toan bo dién tich dit ma cu
Nguyen Thi L da giao cho gia dinh ba Nguyén Thi T, chir khong thé chi tinh
trén s6 dién tich dat ma hién nay cac nguyén don yéu cau dua ra chia. Ban than
cac con ba Nguyén Thi T 1a 6ng Pao Dinh T, ba Dao Thi D, ba Dao Thi P déu
d3 dugc chia dit trong s dién tich dat ma cu Nguyén Thi L giao cho ba Nguyén
Thi T trong coi, quan 1y. Sau khi cu Nguyén Thi L chét, ba Nguyén Thi T da
chia cho 6ng Vi Bc S 137,5m” dit trong s dién tich dat cu Nguyén Thi L dé
lai va 6ng Vii Ptic S d bo tién x4y ngdi nha hai tang hién nay cho gia dinh ba
Nguyén Thi T &, ngoi nha nay tai vi tri phan dién tich dat ba Nguyén Thi T dugc
chia. Nhu vay xét vé cong stre trong coi quan ly tai san trong thoi gian tur 1954
dén nay gia dinh ba Nguyén Thi T da du’oc huong tai san cua cac cu bang viéc
céc con ba dugc phan chia dat va 137,5m” dat naim 2001 ba Nguyén Thi T cho
ong Vii Puc S. Néu khong tinh phan cac con duoc chia trude khi cu Nguyén Thi
L chét, thi c4 nhan ba Nguyén Thi T da dugc huong sé dién tich dat sau khi ba
Nguyén Thi L chét 1a 382,1m” (244,6m* + 137,5m’). Dién tich dit ba Nguyén
Thi T duwoc huong gap 2 1an dién tich dat ba Nguyén Thi C2, ba Nguyén Thi C1
dugc hudng.



[7] Mt khac thay rang, trudc khi méat cu Nguyén Thi L & cting ba Nguyén
Thi C1, do ba Nguyén Thi C1 chim séc; ba Nguyén Thi C1 14 ngudi c6 cong lao
chiam soc d6i voi ngudi dé lai di san. Chinh vi vy, ba Pao Thi D, ba Pao Thi H
1a con cia ba Nguyén Thi T ciing nhat tri véi yéu cau khai kién cua cac nguyén
don va ddng tinh véi quyét dinh cua Ban an so tham. Tai phién toa phuc thim
hém nay, ba Pao Thi D van c6 y kién gia dinh me ba da dugc huong nhiéu tai
san cua ong ba ngoai dé lai, dé nghi Hoi dong xet xu gitt nguyen quyét dinh cua
ban 4n so thim. Tir cac phan tich trén thdy rang Ban an so tham xir phan chia
nhu vay 1a c6 can cu, hop tinh hop 1y.

[8] Ba bBao Thi L1, ba Bao Thi P, 6ng Pao Pinh T va ba Pao Thi L3, ba
DPao Thi L2 (do ba Pao Thi L1 lam dai dién) va nguoi bao vé quyén va loi ich
hop phap cho ring tai diém b khoan 2 Diéu 10 cua Nghi Quyet 5O 58/1998/NQ-
UBTVQHI10, quy dinh: Néu chu s& hitu khong co yéu cau lay lai nha trudc ngay
01/7/1996 hoac da chét va trude khi chét khong cé yéu cau lay lai nha thi cong
nhan quyén s¢ hitu cho bd, me, vo, chong, con cua nguoi do dang quan ly, sur
dung nha ¢ do. Do cu Nguyen Thi L chét nam 1991, _khoéng co6 yeu cau lay lai
nha trude khi chét nén nha dat duong nhién thudc Ve ba Nguyén Thi T. Thay
rang, tai diém b khoan 2 Piéu 10 cta Nghi Quyét sd 58/ 1998/NQ-UBTVQH10
quy dinh ap dung cho truong hop thoi han uy quyen da hét trude ngay
01/7/2006. Cu Nguyén Thi L uy quyén cho ba Nguyén Thi T quan ly nha dét
khong xac dinh thoi han uy quyén nén khong thuce truong hop ap dung quy dinh
trén, ma phai ap dung quy dinh tai khoan 1 Diéu 10 cua Nghi Quyét sd
58/1998/NQ-UBTVQHI10, 13 trudng hop chu s¢ hitu nha da chét thi viéc uy
quyén chdm dirt va viéc thira ké nha & d6 duoc giai quyét theo quy dinh cua B
luat Dan su. Ban 4n so tham giai quyét chia thira ké theo quy dinh ciia B luat
Dan sy la dang. Béi vay khong ¢ cin clr chap nhan khing céo cua ba Pao Thi
L1, ba Bao Thi P, 6ng Bao Pinh T, ba Pao Thi L3 va ba Bao Thi L2.

[9] Xet khang nghi cua Vién kiém sat nhan dan tinh, thay rang: Gidy
chimg nhan quyén sir dung dat cho ba Nguyen Thi T d6i véi thira 86 109, to ban
d6 s6 47 véi dién tich 626, 7m duoc cap ngay 14/4/2016, co sO vao sb cap Glay
chimg nhan 1a CH-02930, sb séri cua G1ay ching 1a BT 641672 (but luc s6
48,49). Ban 4n so tham ghi theo s6 vao s6 cap Gidy chirng nhan 1a CH-02930 1a
ding.

[10] Vé an phi dan sy so tham: Ba Nguyen Thi T da chét truée khi Toa an
cap so tham giai quyét, nén Ban an so thim quyét dinh phan tai san ba Nguyén
Thi T dugce huong cho cac con cua ba 1a ding quy dinh. S6 tai san nay cac con
ba Nguyén Thi T chua yéu cau phan chia nén 14 tai san chung, do viy chuwa xac
dinh dugc phan ciia mdi ngudi con ba Nguyén Thi T dugc huong 13 bao nhiéu,
nén cac con ctia ba Nguyén Thi T chi phai chiu 4n phi din su so tham khong gia
ngach mdi nguoi 1a 300.000 dong (ba trim nghin dong). Ban an so tham budc
cac con ba Nguyen Thi T phai chiu an phi dan sy so tham theo gia ngach 1a
khong dung, can sira Ban an vé phan an phi dan sy so tham.
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[11] Cac ndi dung khac khong c6 khang cao khang nghi dé co hiéu luc
phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

[12] Cép phiic tham sira mdt phan Ban 4n so thim nén ba Pao Thi L1, ba
bao Thi P, 6ng Pao Pinh T, ba Pao Thi L3 va ba Pao Thi L2 khong phai chiu
an phi dan sy phiic thim; hoan tra lai tién tam Gmg an phi dan su phuc tham cho
ba Bao Thi L1, ba Dao Thi P, 6ng Bao Dinh T, ba Pao Thi L3 va ba Dao Thi
L2.

Vi cac I€ trén,
QUYET PINH:

Cén ctr khodn 2 Dicu 308; khoan 1 Dicu 309 cua BS luat TS tung dén sur
2015. Stra mot phan Ban an dan sy so tham s6: 05/2018/DS-ST ngay 23 thang 7
nam 2018 cua Toa an nhan dan thanh pho Lang Son, tinh Lang Son, cu thé:

Can ctr vao khoan 2 Diéu 148 cua Bo luat TH tung dan sy 2015; cac Diéu
623, 649, 650, 651, 660 ctia Bo luat Dan sy 2015; diém d khoan 1 Piéu 12,
khoan 6 Piéu 15, ‘khoan 9 Piéu 26, diém a khoan 7 Diéu 27; khoan 2 Piéu 29
ciia Nghi quyét s6 326/2016/NQ-UBTVQHI14 ngay 30 thang 12 ndm 2016 cua
Uy ban Thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam, thu ndp, quan ly
va sir dung an phi, 1€ phi Toa an;

I. Xac dinh di san c6 yéu cu chia thira ké 1a dién tich dat 626,0m” thudc
thira s6 109, to ban do d,ia chinh s6 47 phuong C toa lac tai so j", duong V, khoi
C, phuong C, thanh ph6 L, tinh Lang Son, thira dat da dugc Uy ban nhén déan
thanh phd Lang Son cip Glay chtng nhan quyén sir dung dat s6 CH-02930 ngay
14/4/2016 mang tén ba Nguyen Thi T; va hang thira ké thir nhat cua cu Nguyén
Thi L (chét ndam 1991) gébm Ba Nguyén Thi C2, ba Nguyén Thi Cl va ba
Nguyen Thi T.

II. Chia di san cta cy Nguyén Thi L 1a dién tich dat 626,0m® nhu sau:

1. Chia cho ba Nguyén Thi T (da chét) co6 nguoi ké thira quyén va nghia
vu la ba Bao Thi L1, ba Bao Thi L3, ba bao Thi L2, ba Pao Thi P, ba Bao Thi
D, ba bao Thi H va 6ng Pao Dinh T dugc huong di san thira ké quyén st dung
dat dién tich 244,6m’, thudc mot phan thtra dat s6 109, to ban do6 dia chinh s6 47,
phuong C;

Thira dat ky hiéu 109.1 (12 hinh ABCD), c6 céc phia tiép giap:

+ Phia béc giap dat céac thira 92,100; ¢6 canh ky hiéu BC, gém cac doan:
220m+ 1,07m +4,27m + 1,32m;

+ Phia Nam giap dat duong V; co canh ky hi¢u AD, gém cac doan: Sm +
4m.

+ Phia Dong giap thua dat duoc chia cho ba Nguyén Thi C2, ky hiéu
109.2; ¢6 canh ky hi¢u CD, gom céac doan: 27,28m + 0,20m.
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_+ Phia Téy giap thura dat 175 caa ong Vil Puc S; ¢6 canh ky hiéu AB,
gom cac doan: 4,61m +14,33m + 7,92m.

Trén dat c6 01 ngdi nha 02 tang, 01 ngdi nha cip 4 va cdy trén dat.

2. Chiq cho ba Nguyén Thi C2 quyén su dung,dét véi dién tich 184,2m?,
thudc mot phan thira dat s6 109, to ban dé dia chinh s6 47 phuong C;

Thira dat ky hiéu 109.2 (1a hinh DCEGHI), c¢6 cac phia tiép giap:

+ Phia bac gidp dt cac thira 100, 115; ¢6 canh la duong gap khuac ky higu
CE, gobm céac doan: 2,10m + 2,66m.

+ Phia Nam giap dat duong V; c6 canh ky hiéu ID: 9m.

+ Phia Dong giap mot phan thira dat duoc chia cho ba Nguyén Thi C1, ky
hiéu 109.3 va giap thura dat 114, 115; ¢6 canh la duong gap khac ky hiéu EGHL,
gom cac doan: 10,39m + 3,0m + 3,88m + 0,48m + 5,09m + 4,83m + 3,78m;

+ Phia Tay giap thua d4t dugc chia cho ba Nguyén Thi T, ky hiéu 109.1;
c6 canh ky hiéu DC, gém cac doan: 27,28m + 0,20m

Va duoc sd hiru cac cay trén dién tich dat trén.

3. Chig cho ba I}ngyén Thi C1 dqoc quyén sur dung dat voi dién tich 197,2m?,
thudc mot phan thira dat s6 109, to ban d6 dia chinh s6 47 phuong C;

Thira dat ky hiéu 109.3 (12 hinh THKMN), c6 phia tiép giap:

+ Phia bac giap dat cac thira 114, 200; c6 canh ky hiéu HK, gom cac doan:
5,93m + 9,80m + 5,03m;

_ + Phia Nam giap dat dudng V; c6 canh la dudng gap khic ky hiéu INM,

gom cac doan: 4,68m + 6,23m + 8,77m.

+ Phia Dong giap dat duong ngd; c¢6 canh ky hi¢u KM dai: 8,25m.

+ Phia T4y giap thira dat dugc chia cho ba Nguyén Thi C2, ky hiéu 109.2;
co6 canh ky hiéu HI dai: 10,39m .

Va duoc s6 hitu cac cay trén thira dat trén.

(kem tfzeo Ban fin la Manh trich do dia chinh sé6 40-2018 hé toa do
VN2000, khoi C, to so 47 (418.472-6-15) lap ngay 16/5/2018 va So hoa phdn
chia thua dat lap ngay 23/7/2018).

Cac duong su duoc thyc hién quyén va nghia vu cia ngudi st dung dat
theo quy dinh phap luét.

III. V& an phi déan su:

l.NVé an phi dan sy so thleom: Ba Nguyén Thi C2 va ba Nguyén Thi C1
dugc mién tién &n phi dan su so tham.

Hoan tra lai cho ba Nguyén Thi C2 s6 tién 1a 4.166.000d (bon tridu, mot
trdm sau muoi sau nghin dong) theo Bién lai thu s6 02547 ngay 01/12/2017;
hoan tra lai cho ba Nguyén Thi C1 s0 tién 1a 4.166.0004 (bon tri¢u, mot tram sau
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muoi sau nghin dong) theo Bién lai thu s6 02548 ngay 01/12/2017 deu ciia Chi
cuc Thi hanh &n dan sy thanh pho L, tinh Lang Son.

- Cac 6ng, ba: Dao Thi L1, Pao Thi L3, Dao Thi L2, Bao Thi D, Dao Thi P,
Dao Thi H va 6ng Dao Dinh T m61 nguoi phai chiu 300.000 dong (ba tram nghin
dong) &n phi dan sy so tham.

2. Vé an phi din sy phiic thAm: Cac ba: Pao Thi L1, Pao Thi L3, Pao
Thi L2, Pao Thi P va 6ng Pao Pinh T khong phai chiu 4n phi dan sy phtic tham.
Hoan tra cho cac 6ng, ba: Pao Thi L1, Pao Thi L3, Pao Thi L2, Pao Thi P va
ong Pao Pinh T mdi nguoi 300.000 dong (ba tram nghin dong) da ndp theo cac
Bién lai thu tién: s6 02845, s6 02846, sb 02847, sb 02848 va s6 02849 cung
ngay 10/8/2018 ciia Chi cuc Thi hanh 4n dan sy thanh ph6 L, tinh Lang Son.

IV. Céc phan quyét dinh khac cta Ban an so tham khong c6 khang céo, khang
nghi da c6 hiéu luc phép luat ké tir ngay hét thoi han khang cdo, khang nghi.

Ban 4n phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén 4n.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an déan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh
an dan sy c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén
thi hanh 4n hodc bi cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7 va 9
Luat thi hanh 4n dan su; thoi hiéu thi hanh 4n dugc thuc hién theo quy dinh tai
Diéu 30 Luét Thi hanh én dan su.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TANDCC tai Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai Ha Noi;
- VKSND tinh Lang Son;

- TAND TP Lang Son, tinh Lang Son;

- CCTHADS thanh phé L, tinh Lang Son;
- Cac duong su;

- HCTP; KINV&THA;

- Luu: HO so vu 4n; Toa dan su;

Nguyén Thi Trung Van
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