TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIiA VIET NAM
THANH PHO HA NOI Doc Lap - Tw Do - Hanh Phiic

Bén 4n sb: 458/2022/DS-PT
Ngay: 18/11/2022

VIv: “Tranh chap

hop ddng mua ban can ho”.

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HA NOI
- Thanh phéin Hpi dong xét xir phiic thim gom c6:
Thdam phdn - Chii toa phién toa: Ba Nguyén Thi Thiiy- Thim phan
Cac Tham phan: Ong Vii Viét Viin
Ong Mai Tién Diing
Thir ky phién toa: Ong Nguyén Hoang - Thu ky Toa 4n nhan dan TP. Ha Noi
Dai dién Vién vkiéym sdat nhdan dan TP. Ha Ngi tham gia phién toa: Ba Nguyén
Ngoc Lan- Kiém sat vién.

Ngay 18 thang 11 nam 2022, tai Tru s& Toa an nhan dan TP. Ha N§i mo
phién toa xét xir phtic tham cong khai vu an dan sy thu 1y s6 317/2022/TLPT —
DS ngay 06/10/2022, vé viéc: “Tranh chdp hop déng mua ban cin ho ; do ban
an dan su so tham sd 11/2022/DS-ST ngay 07/6/2022 ctia Toa an quin Hoan
Kiém bi khang cdo; Theo Quyét dinh dwa vu an ra xét xa phac thim sd
399/2022/QDXXPT-DS ngay 12/10/2022; Quyét dinh hodn phién toa sb
477/2022/Qb-PT ngay 01/11/2022; gitra:

*Nguyén don: Ong Phiing Vin S, sinh nim 1976 va vo ba Pham Tuyét
Nh, sinh nam 1977. Cung ding ky HKTT: T6 dan phd s6 3 M@ Tri Ha, phuong
Mé Tri, quan Nam Tu Liém, Ha Noi. Dia chi lién lac: P802, toa 25T2 phuong
Trung Hoa, quan Cau Giay, Ha Noi.

Ong S uy quyén cho ba Nh tham gia t6 tung theo Hop dong oy quyén
ngay 17/4/2020; (Ba Nh c6 mat tai phién toa.)

Ngudi bio vé quyén va loi ich hop phap ciia nguyén don: Luit su
Ding Trudng Son. Cong ty Luat TNHH An Hoa, Dia chi: S6 14, ngach 25 ngd
102 duong Truong Chinh, phuong Phuong Mai, Péng Pa, Ha Noi. (c6 mit)

Bi don: Cong ty C6 phan Dau tu Bat dong san My Pinh

Tru s6: Tang 6, Toa nha Vimedimex Group, s6 46 — 48 Ba Triéu, phuong
Hang Bai, quan Hoan Kiém, Thanh phé Ha Noi. Nguoi dai dién theo phap luat:
Ong P& Xuan Quan- Chirc vu Tong Giam doc.

Nguwoi dai di¢n theo iy quyén ciia bi don: Ong Nguyén Tuan An va ba
Vuong Thanh Thuy - Cong ty Luat TNHH Vuong Nguyén Associates; Dia chi:
Tang 21, toa nha Capital Tower, sé 109 Tran Hung Dao, phudng Cira Nam,
quan Hoan Kiém, Ha Noi.(c6 mat)



Nguwoi bdao vé quyén va loi ich hop phdp ciia bi don: Luat su Nguyén Thi
Thu Ha- Céng ty Luat TNHH Vuong Nguyén Associates, Dia chi: Tang 21, toa
nha Capital Tower, s6 109 Tran Hung Pao, phuong Ctra Nam, quian Hoan
Kiém, Ha Noi. (c6 mit)

Ngudi c6 quyén loi, nghia vu lién quan: Ngan hang TMCP Ngoai
Thuong Viét Nam; Tru sé: 198 Tran Quang Khai, Phuong Ly Thai TO, Quéan
Hoan Kiém, Thanh phé Ha Noi.

Nguwoi dai dién theo iy quyén:

1. Ba Pham Thu Phuong. Chtic vu: Truéng phong khach hang ban 1¢é Ngan
hang TMCP Ngoai Thuong Viét Nam — chi nhanh Hoan Kiém. (ving mit)

2. Ong Chu Viét Hung. Chirc vu: Can bo phong khach hang ban 1¢ Ngan
hang TMCP Ngoai Thuong Viét Nam — chi nhanh Hoan Kiém. (vang mat)

Ngudi khang cdo: Ba Pham Tuyét Nh- La Nguyén don

NOI DUNG VU AN:

*Theo don khoi kién ngay 20/5/2020, ngay 25/5/2020 va qua trinh tham
gia 16 tung tai Toa dn, nguyén don, dai dién theo iy quyén ciia nguyén don
trinh bay nhw sau:

Ngay 11/12/2017, dng Phung Van S va Cong ty C6 phan dau tu Bat dong
san My Dinh ky két Hop ddng mua ban cin ho chung cu s6 575/2017/HPMB-
MD-E2.11.3 va cac Phy luc kém theo, ddi tugng ctua Hop ddng 1a can ho s 3
tﬁng 11 toa E2 (thudc khdi nha CT1) thudc du &n Khu nha & cao tﬁng, dich vu 6
dat CT8 khu d6 thi mdi My Dinh — M@ Tri , phudng My Dinh 1, quan Nam Tur
Liém, thanh phé Ha Noi v6i gia ban: 4.024.262.628 dong, bao gom: Gia tri
quyén sir dung dat dd dugc nha dau tu ha tang hoan chinh; Chi phi Xay dung
Cin ho theo thoa thuan tai Hop dong; Quy bao tri.

Tién d6 thanh toan:

Cic dot | Thoi diérp thanh toan | S6 tién (VND) 7 Ty 1é

bot 1 Ky Hop dong mua béan 790,382,893 | 20% Tong gia tri Can ho

Dot 2 Xong san tang 5 395,191,446 | 10% Tong gi tri Can ho

Dot 3 Xong san tang 12 395,191,446 | 10% Tong gi tri Can ho

Dot 4 Xong san tang 19 395,191,446 | 10% Tong gi tri Can ho

Dot 5 Xong san tang 26 395,191,446 | 10% Tong gi tri Can ho

Dot 6 Cat noc 395,191,446 | 10% Tong gia tri Can ho

Dot 7 Ban giao Can hd 1.060.326.782 | 25% gia tri Can ho + 2% bao tri
Dot 8 Cap GCN QSH Cin ho 197.595.723 | 5% Tong gia tri Can ho

Tong 4.024.262.628

Thoi han ban giao Can ho: thdang 02/2019, Céng ty BDS My Dinh co thé
ban giao sém hon hodc mugn hon nhung khéng dwoc qua 180 ngay ké tir thoi
diém dén han ban giao Can hé; Céng ty BPS My Dinh phdi ¢é van ban thong
b&o cho bén mua biét Iy do chdm ban giao Cén hé.



Néu Bén Ban chdm ban giao Can hé qué 180 ngay ké tir ngay phdi ban
giao Can hé thi Bén Mua ¢ quyén tiép tuc thuc hién Hop dong nay véi théa
thudn bé sung Vvé thoi diém ban giao Céin hé méi hode don phwong cham diit
Hop dong.

Trong trwong hop nay, Bén Ban phdi hoan trd lgi toan bé sé tién ma Bén
Mua dé thanh todn va béi thirong cho Bén Mua khodn tién phat vi pham Hop
dong twong dwong véi 8% tong so tién Bén Mua da thanh todn cho Bén Bdn
theo quy dinh cua Hop dong nay (chua tinh thué). Ngoai khodn phat vi pham
nay, Bén Ban phdi (ii) boi thwang cac thiét hai phat sinh hop ly va hop phap cho
Bén Mua do vi¢c vi pham va cham dirt Hop dong gay ra. Truong hop Hai Bén
khong thong nhdt duwoc tong muc boi thwong & cdce diém (i) néu trén, tong mirc
boi thuong dwoc Hai bén dn dinh bang 20% gia tri can hé.

Ngay 02/02/2018, Ong S ba Nh va Ngan hang TMCP Ngoai thuong Viét
Nam — Chi nhanh Hoan Kiém (VCB) ky Hop dong cho vay ting lan trung dai
han s6 22/2018/KHBL-The Emerald, vai s6 tién toi da 520.000.000 VND dé
thanh ton tién cho cha dau tu 13 Cong ty BDS My Dinh.

Ngay 17/4/2018, Ong S ba Nh va Vietcombank tiép tuc ky Hop dong cho
vay tung lan trung dai han sé 98/2018/KHBL-The Emerald vay véi sé tién toi
da 2.766.340.124 VND dé thanh toan tién cho chu dau tu 1a Cong ty BDS M¥
binh. Cung ngay, hai bén ky Hop dong thé chap quyen tai san phat sinh tr Hop
d6ng mua ban cin ho s6 101/2018/KHBL-HDTC dé d¢am bao cho khoan vay
trén, tai san bao dam la:

Tat ca cac quyén va loi ich cua Bén thé chap phat sinh tir Hop dong mua
ban can hé chung cuw sé 575/2017/HPMB — MP-E2.11.3 ky ngay 11/12/2017
gira ong Phung Van S va Cong ty BDS My Dinh.

Tat ca cac quyen, quyen loi, cac khodn bai hoan, cac tai san va cac khodn
thanh toan khac ma Bén thé chdp nhdn diwrgc hodc sé nhédn duoc.

Tién thu duwoc, ké cd quyén nhdn tién thu dwoc tir viéc ban, chuyén
nhwong hodc dinh doat theo cach khdc doi véi cac Tai san bao dam dwoc dé
cap trén.

Ngay 18/4/2018, Ong S ba Nh, Cong ty My Dinh va Vietcombank ky
Hop dong hop tac ba bén s 101/2018/KHBL-HDPHTBB, theo do6 cac bén thoa
thuan: Trwong hop Hop dong mua ban cham dirt thi Cong ty BPS My Dinh ¢6
trach nhiém khdu trir tat ca cdc nghia vu tai chinh cua vo chong Ong S ba Nh,
dam bdo Vietcombank thu di von vay bao gom géc vay, ldi vay va cdc nghia vu
tai chinh khac. Ngan hang ding khodn tién nay dé thu ng theo Hop dong cho
vay, Hop dong thé chdp; khodn con lai sau khi trir (néu c6) sé dwoc
Vietcombank trd cho vo chong Ong S ba Nh.

Ké tir ngay ky Hop dong mua ban can ho, Ong S ba Nh di thyuc hién
nghia vu thanh toan theo ding thoi gian, tién do ma Cong ty BDS My Dinh
thong bao va da hoan thanh nghia vy thanh toan tur dot 1 dén dot 6, da dugc
Cong ty BDS My Dinh xuat héa don GTGT cho cac dot thanh toan trén, véi
tong so tién 1a 2.766.340.432 ddng.

Cong ty BDS My Pinh da vi pham nhu sau:

- Thoi han ban giao cin ho theo thoa thuan tai hop dong mua ban cin ho;

- Vi pham thoa thuan ban giao va lp dat trang thiét bi, cu thé:



Ngay 29/6/2019, Coéng ty BDS My Dinh giri théng bao Du an da hoan
thanh viéc xay dung va hoan thién cin ho, yéu cau Ong S ba Nh dén kiém tra va
nghiém thu nha & trudc khi ban giao, thoi gian vao ngay 10/7/2019. Sau khi dén
kiém tra va nghiém thu nha & Ong S ba Nh nhan thay thiét ké bd cuc va cac
trang thiét bi trong Can ho da bi thay ddi khéc so véi thiét ké va Hop dong, nén
d3a khong ky vao bién ban nghiém thu va gui lai Phiéu phan anh chét luong Can
ho cho nguoi dai dién cia Cong ty BBDS My Dinh.

Sau gui phiéu phan anh, Ong S ba Nh khong nhan duogc bat ky phan hoi
nao tir phia Cong ty BBS My Dinh. Pén ngay 20/8/2019, Coéng ty BPS My
Pinh giri thong bao ban giao can ho cho Ong S ba Nh, thoi gian nhan ban giao
ngay 14/9/2019. Ong S ba Nh di dén nhan ban giao theo lich hen, nhung nhan
thay c4c phan anh trude day van chua duogc giai quyét, nén Ong S ba Nh khong
ky bién ban ban giao ma tiép tuc guri phan anh dén chi dau tu.

Ong S ba Nh da nhiéu lan gui cac don yéu cau, phan hoi lién quan dén
chat luong, thiét ké can ho dén Cong ty BSD My Dinh nhung van khong duogc
phan hdi tir Cong ty.

- Cong ty BDS My Dinh con ¢6 cac dau hiéu vi pham quy dinh vé hoat
dong quang c4o, cu thé: Nam 2017-2018, vao thoi diém Cong ty BBS My Dinh
mo& ban Can ho tai Du &n CT8 The Emerald, Cong ty c6 quang cao rong réi
bing video tai cac kénh théng tin (Phong tiép khach hang cua Cong ty; Tai budi
tri an khach hang, Catalog, Website: vimefulland.com.vn) gidi thiéu vé quy
trinh lap dat va van hanh hé théng nuéc loc kép tién tién nhat thé gisi duoc sir
dung trong toan bo 04 toa nha tai du an nay sé 1a nguon nudc sach udng tai voi,
tiéu chuan qudc té va duoc cac doi ngll chuyén gia y té dinh ky kiém tra, phan
tich. Viéc quang céo rong rai dy an dau tu hé théng loc nuéc nay caa Cong ty
BDS My Binh di thu hut duoc nhiéu sy quan tdm cua khach hang tai thoi diém
do.

Tuy nhién, dén nam 2019 vao thoi diém Cong ty BPS My Dinh sap dén
han phai ban giao can h¢ thi video quang cao ban du an CT8 The Emerald da bi
thay ddi ca vé noi dung va hinh anh. Tai Website: https://vimefulland.com.vn d
x6a toan bd nodi dung quang cdo vé hé théng loc nudce tai thoi diém mé ban:
video quang cio trén cac trang ban hang di bi chinh stra, cat ghép, thay doi hinh
anh quang cao ban dau thanh mdi can ho duogc trang bi 01 may loc nude don
Kangaroo. Thoi diém thang 7/2020 khi Ong S ba Nh dén nhan ban giao cin ho
thi nhan thay hé thong loc nuéc ciia 04 Toa nha chung cu khong nhu quang cao
ban dau. Cong ty BDS My Dinh ty ¥ dat tai mdi ho dan 01 cai may loc nudc
Kangaroo KG109 uv 9 16i van nguyén trong thiing caton chua lip dat ma khong
c6 bat ky mot théng bao nao cho ching toi.

V6i nhiing vi pham nghia vu ban giao cua Cong ty BDS My Dinh, viéc
khong thién chi giai quyét tranh chap va hanh dong quang céo cb y gay hiéu
lam nghiém trong cho khach hang, cin cir diém ¢ khoan 1 Diéu 15 Hop dong
Ong S ba Nh yéu cau don phuong cham dut Hop dong mua ban cin hd chung
cur 86 575/2017/HPMB-MD-E2.11.3 v6i Cong ty BDS My Dinh.

*Nguyen don yéu cau khéi ki€n dé nghi Toa an giai quyet

1. Chap nhan yéu cau don phuong cham dut Hop dong mua ban cian ho
chung cu s6 575/2017/HPDMB-MD-E2.11.3 ngay 12/11/2017 gitra 6ng Phung
Vin S véi Cong ty Pau tu Bat dong san My Dinh.
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2. Giai quyét hau qua khi Hop dong mua ban cian ho cham dut nhu sau:

- Budc Coéng ty BDS My Dinh phai hoan tra toan bo sé tién ma ong
Phing Vin S ba Pham Tuyét Nh da thanh toan tir dot 01 dén dot 06, cu thé:
2.766.340.432 dong.

- Bugc Cong ty BDS M§ Dinh thanh toan khoan tién phat vi pham Hop
dong la: 2.532.185.975 VND x 8% = 202.574.878 ddng (twong duong voi 8%
tong so tién 6ng Phung Van S ba Pham Tuyét Nh d3 thanh toan cho Cong ty
(chua tinh thué)).

- Cong ty BDS My Pinh phai boi thuong cac khoan thiét hai phat sinh
khac bao gom:

+ Chi phi phai thué nha & cho gia dinh nguyén don: tir ngay 01/9/2019
tam tinh dén hét ngay 30/09/2020 1a 13 thang = 13 x 16.000.000 déng =
208.000.000 dong

Cong ty BDS My Pinh phai tiép tuc thanh toan tién boi thuong chi phi
phai thué nha ¢ cho 6ng Phung Vian S ba Pham Tuyét Nh ké tir ngay
01/10/2020 cho dén khi tra lai hét toan bo khoan tién ma 6ng Phung Van S ba
Pham Tuyét Nh da thanh toan va khoan bdi thuong thiét hai phat sinh.

+ Céc khoan tién I3i vay ngan hang VCB ma dng Phung Vian S ba Pham
Tuyét Nh di va dang phai chi tra cho khoan tién vay dé thanh toén tién nha cho
Cong ty. Chi phi tam tinh tr ngay 01/03/2018 dén ngay 25/08/2020 la:
365.616.104 dong

Cong ty BDS My Pinh phai tiép tuc thanh toan cac khoan tién i vay trén
tir ngay 26/08/2020 cho 6ng Phung Vian S ba Pham Tuyét Nh theo céc yéu cau
thanh toan 14i cua Vietcombank cho dén khi Cong ty chi tra hét toan bo so tién
6ng Phung Van S ba Pham Tuyét Nh yéu cau tai theo Pon khoi kién nay.

+ Chi phi di lai, Chuyén phat nhanh don tir, lién lac véi cong ty dé giai
quyét tranh chap: 20.000.000 dong ( Hai muoi triéu dong)

+ Chi phi thué don vi tu van giai quyét tranh chap: 80.000.000d6ng (Tam
muoi triéu dong).

+ Toan bo &n phi, & phi giai quyét tranh chap tai Toa &n (Theo thong bao,
Quyét dinh cua Toa an)

Tong cong: 3.642.531.414 dong

Truong hop hai bén khéng théng nhat duoc mic bdi thuong theo yéu
cau néu trén thi 6ng Phung Van S Pham Tuyét Nh yéu cau Toa &4n budc Cong ty
BDS M§ Binh tra tong muc boi thudng duoc hai bén an dinh tai diém b khoan 3
Piéu 12 Hop dong mua ban, bang 20% gié tri Can ho 1a 20% x 4.024.262.628
VND = 804.852.525 ddng. Truong hop ndy, cong ty BDS M§ Dinh phai thanh
toan cho 6ng Phung Vian S ba Pham Tuyét Nh tong sé tién 1a: 3.773.767.835
dong, trong do:

- Hoan tra s6 tién Ong S ba Nh da thanh toan: 2.766.340.432 dong;

- Tién phat vi pham Hop dong: 202.574.878 dong

- Tién boi thuong thiét hai phat sinh: 804.852.525 dong

Tai phién toa so tham vao cdc ngay 01/4/2022, ngay 01/6/2022:

* Pai dién theo uy quyén ctia nguyén don thay d6i yéu cau khoi kién, dé
nghi HDXX:



1. Chap nhan yéu cau don phuong cham dut Hop dong mua ban cin ho
chung cu sd 575/2017/HPMB-MD-E2.11.3 ngay 12/11/2017 gitta dng Phiing
Vin S véi Cong ty Pau tu Bat dong san My Dinh.

2. Giai quyét hau qua khi Hop dong mua ban can ho cham dut nhu sau:

- Budc Céng ty BDS My Dinh phai hoan tra toan bo sé tién ma ong
Phing Van S, ba Pham Tuyét Nh da thanh toan tir dot 01 dén dot 06 la:
2.766.340.432 dong.

- Bugc Cong ty BDS M§ Dinh thanh toan khoan tién phat vi pham Hop
dong la: 2.532.185.975 VND x 8% = 202.574.878 ddng (twong duong voi 8%
tong sb tién ong Phung Vian S, ba Pham Tuyét Nh di thanh toan cho Cong ty
M3 Dinh (s6 tién 2.532.185.975 VNP la tong gia tri hop dong chuea tinh thué).

- Cong ty BDS My Dinh phai boi thuong cac khoan thiét hai phét sinh
khac bao gom:

+ Céc khoan tién I3i vay ngan hang VCB ma dng Phung Vian S ba Pham
Tuyét Nh di va dang phai chi tra cho khoan tién vay dé thanh toéan tién nha cho
Cong ty, tinh tir ngay 01/03/2018 dén ngay 31/5/2022 theo hai hop dong tin
dung la: 628.393.099,00 d6ng

Cong ty BDS My Pinh phai tiép tuc thanh toan cac khoan tién 14i vay trén
tir ngay 01/4/2022 cho 6ng Phung Vin S, ba Pham Tuyét Nh theo cac yéu cau
thanh toan I3i cua Vietcombank cho dén khi Cong ty chi tra hét toan bo so tién
6ng Phung Van S ba Pham Tuyét Nh yéu cau theo Pon khoi kién nay.

Tong sd tién dong nguyén don yéu cau bi don phai thanh toan Ia
3.597.308.302 ddng.

3. Pong nguyén don xin rat yéu cau khoi kién vé giai quyét hau qua khi
Hop dong mua ban can ho chdm dut vé cac van dé:

- Budc Cong ty BDS My Pinh phai boi thuong cac khoan thiét hai phat
sinh khéc bao géom:

+ Chi phi phai thué nha & cho gia dinh: tir ngay 01/9/2019 tam tinh dén
ngay xét xt so thAm 01/4/2022 la 31 thang = 31 x 16.000.000 déng =
496.000.000 dong

Cong ty BDS My Pinh phai tiép tuc thanh toan tién bdi thuong chi phi
phai thué nha & cho 6ng Phing Van S ba Pham Tuyét Nh ké tir ngay 02/4/2022
cho dén khi tra lai hét toan bo khoan tién ma éng Phung Van S ba Pham Tuyét
Nh d3 thanh toan va khoan boi thuong thiét hai phat sinh.

+ Chi phi di lai, chuyén phat nhanh don tir, lién lac véi cong ty dé giai
quyét tranh chap: 50.000.000 dong (Ndm muoi triéu dong).

+ Chi phi thué don vi tu van giai quyét tranh chap: 80.000.000d6ng (Tam
muoi triéu dong).

4. Ba Nh xé4c dinh: S6 tién 2.766.340.432 ddéng di nop cho Cong ty My
Pinh cta 06 dot thanh toan 1a tién chung cta vo chong ba Nh, Ong S.

Theo céc diéu khoan hai bén d3 ky két tai hop dong mua ban cin ho thoi
diém dé nguyén don c6 quyén don phuwong chim dit hop dong la ngay
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27/8/2019, trudmg hop néu tiép tuc thuc hién hop dong mua ban thi hai bén phai
c6 vin ban thoa thuan vé viée tiép tuc thuc hién hop ddng trong dé c6 bd sung
thoi han ban giao can ho méi. Thyc té hai bén khong c6 van ban thoa thuan nao
khac vé thoi han ban giao cin ho méi.

Péi véi ndi dung thong bao sd 01/2022/TB-DS ngay 19/5/2022 cua Toa
an vé viéc thuc hién giam dinh, can cu yéu ciu ndp tam ung chi phi giam dinh,
nguyén don khong cé ¥ kién gi, khong dé nghi Toa dimg phién toa dé thuc hién
viéc trung cau giam dinh theo don yéu cau trung cau giam dinh ma dong nguyén
don da yéu cau. Phia nguyén don khang dinh: Thiét bi noi that cta can ho cho
dén nay van thiéu 01 diéu hoa cho phong ngt master vi phong master 1a phong
nga khép kin do c6 phong vé sinh gén lién, cin ho c6 02 phong ngu master; do
dﬁy cua kinh trong can hg khong dung thoa thuan 10,38mm, ctra s6 d3 hoan
thién sai thiét ké; Cong ty BDS My Pinh di tu ¥ thay thé loai voi sen cay trong
nha tim thanh sen voi; ti Lavabor trong nha vé sinh khong c6 tam 6p.

Ngay 09/9/2019, d6ng nguyén don dén nhan ban giao vi mong muén tiép
tuc thuc hién hop déng néu cin hé duoc hoan thién ding thiét ké, ding thoa
thuan trong hop dong thi dong nguyén don nhan ban giao. Hon nita, do hop
déng mua ban cin ho khéng quy dinh thoi han, thdi diém cho quyén don
phuong cham dit hop dong ma thoa thuén vé quyén lua chon cua khach hang
trong trudng hop chu dau tu vi pham nghia vu. Cho dén ngay 09/9/2019, dong
nguyén don chua ndp tién dot 7 vi dong nguyén don hiéu theo hop dong 1a viée
hoan thanh ban giao cin hd song song v&i viéc thanh toan tién dot 7 ma van
dugc goi dan di 1a “tién trao chao muc”. Trudc thoi diém ngay 29/11/2019,
dong nguyén don chua c6 y kién ddi voi bi don vé viéc cham dut hop dong mua
ban can hJ.

*Péi Vi yéu cdu phdn té cra bi don, nguyén don cd y kién tai ban tuw
khai dé ngay 03 132021 va cacy Kién tiép theo nhw sau:

Cac yéu cau phan t6 ciia Cong ty My Dinh 1a khong c6 can ct, bai nhiing
1y do sau day: 7

Cong ty My Dinh da vi pham thoi han ban giao Can hg, cu thé:

Tai khoan 2 DBiéu 8 Hop dong mua ban can hd quy dinh: “Bén Bdn ban
giao Can hé cho Bén Mua vao thoi diéem ghi tai Diéu 1.3 Phy luc 2 cua Hop
dong ve tien do xay dung Can Ho.”

Diém e Diéu 1.3 Phu luc II quy dinh vé thoi han ban giao nhu sau: “Giai
dogn 5: Ban giao can hg cho bén mua thang 02/2019”. ‘

Khodn 3 Dicu 148 Luat dan sy 2015 quy dinh: “Khi thoi han tinh bang
thang thi thoi han ket thlc tai thoi diem ket thiic ngay twong vmg cua thang cuoi
cung cua thoi han; neu thang két thac thoi han khéng cé ngay fwrong ung thi
thoi han két thic vao ngay cudi cing cia thang do.”

Do cac bén thoa thuan thoi han ban giao vao thang 2/2019 nhung khong
xac dinh ngay ban giao cu th€ 1a ngay nao; nén can ctr quy dinh trén, thoi diém
ban giao dugc xac dinh la ngay cuoi cung cua thang 2/2019 tac ngay 28/2/2019.

Viéc xéac dinh nay cting dugc Cong ty My Dinh ghi nhan tai Thong bao so
11/2019/TB-MbD ngay 19/02/2019 veé viéc xin lui thoi gian ban giao can ho toa
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nha E1 va E2 dy an The Emerald, cu thé: “Theo thda thudn tai Hop dong mua
ban can hé da dwoc ky két gisza Cong ty va Quy khach hang, Cong ty cé phan
dau tw bdt dong san My Dinh sé thuc hién ban giao can hé tda E1 va E2 vao
ngay 28/02/2019.”

Ngoai ra, diém a khoan 2 Diéu 8 Hop dong mua ban cin hd quy dinh:
“Viéc ban giao can hé co thé sém hon hodc muén hon so véi thoi gian quy dinh
tai khodn nay, nhung khéng dwoc cham qua 180 (Mgt trdam tam muroi) ngay ké
tir thoi diém dén han ban giao Cin hé cho Bén Mua; Bén Ban phdi ¢é véin bdn
thong bao cho Bén Mua biét Iy do chdm ban giao Can hg.”

Theo d6, Cong ty My Dinh chi dugc cham ban giao tdi da 180 ngay ké tir
thoi diém dén han ban giao. Do ngay, 28/02/2019 dwgc xac dinh 1a “thoi diém
dén han ban giao Can h¢”, nén viéc ban giao can hd “muon hon” ngay
28/02/2019 dugc xac dinh 1a “chgm ban giao can h¢”; Cong ty My Dinh chi
dugc cham ban giao t6i da dén hét ngay 27/8/2019.

Ngay 20/08/2019, Cong ty My Pinh giri théng béo sé 203/2019/CV-
BDSMBDP cho Ong S ba Nh, c6 noi dung: “Chiing téi trdn trong kinh moi Quy
khach hang c6 mat trong khodng thoi gian tir 8h dén 17h ngay 09/09/2019 tai
dia diém Dy an: 6 dat CT8 Khu dé thi méi My Binh — Mé Tri, phiong My Dinh
1, qudn Nam Tzr Liém, Ha Ngi dé 1am thi tuc ban giao Can hé”. Nhu vay, Cong
ty My Dinh da cham ban giao Can h¢ cho Bén Mua.

Theo nhu phan tich ¢ trén, Cong ty My DPinh da cham ban giao Can ho,
nén Cong ty My Dinh phai chiu trach nhiém do vi pham nghia vu ban giao quy
dinh tai Hop dong mua ban cin ho va quy dinh phap luat c6 lién quan. Cu thé:
Tai khoan 3 Piéu 12 Hop dong mua ban cian ho quy dinh:

“3, Hai bén thong nhat hinh thic xi# ly vi phgm khi Bén Ban chdm tré ban
giao Can ho cho Bén Mua nhu sau:

a, Néu Bén Mua da thanh todn tién mua can hé theo dung tien dé théa thudn
trong Hop dong nay nhung qud thoi Hop dong nay ma Bén ban van chwa ban
giao Can hg cho Bén Mua thi Bén Mua cho phép Bén Ban mot khodng thoi gian
la 90 (chin mwoi) ngay dé khac phuc. Néu qud thoi han trén ma Can ho van
chuwa dwoc ban giao thi Bén Ban dong y tra cho Bén Mua mét khodn tién ldi,
tinh trén ldi sudt co ban cho tong thoi gian chdm ban giao Cén hé trén tong sé
tién ma Bén Mua da thanh todn, nhung tong sé tién phat khéng vieot qud 8
(tam)% tong Gid tri Cén ho.

b. Néu Bén Bdn chdm ban giao Can hé qud 180 (mét tram tdm muwoi) ngay,
ké tir ngay phai ban giao Can hé theo théa thudn tai Diéu 8 ciia Hop dong ndy
(true truvong hop do cac diéu kién khdch quan hay Sy ki¢n bat khd khang) thi Bén
Mua c6 quyén tiép tuc thiee hién Hop dong nay véi théa thudn bo sung vé thoi
diém ban giao Can hé méi hodc don phwong cham dit Hop dong theo théa
thudn tai Piéu 15 ciia Hop dong nay.

Trong truong hop nay, Bén Bdn phai hoan tra lai toan bo s6 tién ma Bén
Mua da thanh todn va boi thuong cho Bén Mua khoan tién phat vi pham Hop
dong twong dwong véi 8% (tam phdn tram) tong s6 tién Bén Mua da thanh todn
cho Bén Ban theo quy dinh trong Hop dong nay (chwa tinh thué). Ngoai khodn
phat vi pham nay, Bén Bdn phdi (ii) boi thwo’ng cdc thiét hai phat sinh hop Iy va
hop phdp cho Bén Mua do viéc vi pham va cham dirt Hop dong gay ra. Truong
hop Hai Bén khong thong nhdt dwgc tong mirc boi thuong & cdc diém (ii) néu
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trén, tong mirc boi thwong dwoc Hai Bén dn dinh bang 20 (hai mwoi)% Gid tri
Can ho.”

Theo d6, trong 90 ngay dau cham ban giao (tir ngay 01/03/2019 dén ngay
30/5/2019), Cong ty My Dinh chua phai chiu trach nhiém do cham ban giao. Tu
ngay thir 91 dén ngay thu 180 (tir ngay 31/05/2019 dén ngay 27/8/2019) néu
Cong ty My Dinh van chua ban giao Cin hd cho Bén Mua, thi phai chiu trach
nhi¢m theo diém a khoan 3 Piéu 12 cua Hop dong “trd cho Bén Mua mét khoan
tlen lai, tinh trén lai sudt co ban cho tong thoi gian cham ban giao Can ho trén
tong sé tlen ma Bén Mua da thanh todn, nhung tong so tién phat khéng vuot qud
8(tam)% tong gid tri Can hé”. Sau 180 ngiy (sau ngay 27/8/2019), ké tir thoi
diém dén han ban giao ma Cong ty My Dinh van chua ban giao Cén h cho Bén
Mua thi phai chiu trach nhiém theo diém b Khoan 3 Diéu 12 cua Hop dong, Bén
Mua co quyén “d‘o’n phuwong cham dirt Hop dong theo thoa thudn tai Piéu 15
ciia Hop dong ndy” va “Bén Bdn phai hoan tra toan bo s6 tién ma Bén Mua da
thanh todn va béi thuong cho Bén Mua khoan tién phat vi pham Hop dong
twong dwong véi 8%(tdm phan trdm) tong sé tién Bén Mua da thanh todn cho
Bén Bdn theo quy dinh trong Hop dong nay (chwa tinh thué)” va “Bén Ban phdi
béi thirong cdc thiét hai phdt sinh hop Iy va hop phdp cho Bén Mua do viéc vi
pham va cham dirt Hop dong gdy ra.”

Trén thuc té, d3 sau 180 ngdy (sau ngay 27/8/2019) ké tir thoi diém dén
han ban giao cin ho (ngay 28/2/2019), Céng ty My Pinh van chua ban giao Cin
ho cho Ong S ba Nh. Ngay 20/8/2019, Cong ty My Dinh méi gii Thong bao sd
203/2019/CV-BPSMBP: Thong bao thoi gian dén lam thi tuc ban giao Can hd
vao ngay 09/09/20109.

Nhu vay, Cong ty My Dinh da vi pham nghiém trong nghia vu ban giao
Can ho. Do d6, Ong S ba Nh ¢6 quyén yéu cau don phuong cham dit thuc hién
Hop dong theo quy dinh tai diém b khoan 3 Diéu 12 ctia Hop dong mua ban cin
ho.

Cin cur theo khoan 1, 3 Piéu 428 Bo Luat Dan sy 2015 quy dinh:

“I. Mot bén c6 quyén don phwong cham dirt thiee hién hop dong va khéong
phdi béi thuong thiét hai khi bén kia vi pham nghiém trong nghia vu trong hop
dong hodic cdc bén cé théa thudn hodc phdp ludt c¢é quy dinh.

3. Khi hop dong bi don phwong cham dirt thuc hién thi hop dong cham dirt
ké tir thoi diém bén kia nhan dwoc théng bao cham dirt. Cdc bén khéng phdi tiép
tuc thuc hién nghia vy, trie thoa thudn ve > phat vi pham, boi thuong thiét hai va
théa thudn vé giai quyét tranh chdp. Bén da thuc hién nghia vu c6 quyén yéu
cau bén kia thanh todn phan nghia vu da thyc hién.”

Nhu vay, Cong ty My Dinh da vi pham nghiém trong nghia vu ban giao
con Nguyén don khong vi pham nghia vu thanh toan.

Ngay 29/11/2019, Ong S ba Nh d3 gii thong bao don phuong chim dit

Hop dong cho Céng ty My Pinh va dugc ba Phan Tran Diéu Linh — Phong
CSKH ky nhan. Theo quy dinh tai Diéu 428 Bo luat dan sy 2015, Hop dong
mua ban cin hd chdm dut ké tir thoi diém Cong ty My Dinh nhan duogc thong
bao cham dat. Do d6, Ong S ba Nh khong can phai tlép tuc thyc hién nghia vu
thanh toan cho Cong ty My Dinh theo thoa thuén; Ong S ba Nh ¢co quyén yéu
cau Cong ty My Dinh tra lai s6 tién Ong S ba Nh da thanh toan va yéu cu boi
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thuong thiét hai. Céng ty My Pinh cin ctr vao viéc Ong S, ba Nh khong thanh
toan Pot 7 dé cho rang Ong S ba Nh vi pham nghia vu thanh toan 1a khong
dang.
Nguyén don dé nghi Toa an xem xét chip nhan toan bd yéu cau khoi kién
ctia nguyén don va bac toan bd yéu cau phan t6 ctia Cong ty My Pinh.
*Bj don 1a COng ty Cé phdn ddu tw Bét dong san My Dinh c6 y kién
tai viin ban Y Kién dé ngay 17/12/2020 va don phan té dé ngay 28/12/2020 c
Ngi dung nhw sau:
Bi don x4c nhan ngay 11/12/2017, Cong ty C6 phan dau tu Bit dong san
M¥ Pinh va 6ng Phung Vin S ky két Hop dong mua ban cin ho chung cu sd
575/2017/HPMB-MD-E2.11.3 va c4c Phu luc kém theo, ddi twong cua Hop
ddng 1a can ho sb 3 tang 11 toa E2 (thudc khéi nha CT1) thude du an Khu nha ¢
cao tang, dich vu 6 dat CT8 khu d6 thi mgi My Pinh — M& Tri, phuong My
Pinh 1, quan Nam Tu Liém, thanh phd Ha Noi véi gia ban: 4.024.262.628 dong,
bao gdm: Gi4 tri quyén str dung dat da duoc nha dau tu ha ting hoan chinh; Chi
phi Xay dung Can ho theo thoa thuan tai Hop dong; Quy bao tri. Tién do thanh
toan la 07 dot.
Bi don trinh bay phan bac hoan toan don khai kién cua nguyén don vai
hai ly do:
Thir nhat, Céng ty My Dinh hoan toan tuan tha tit ca cac quy dinh cua
Hop dong mua ban Can ho chung cu da ki két voi Ong S. Moi quy két va xéac
dinh viéc vi pham Hop dong mua ban cta nguyén don d6i voi Cong ty My Pinh
1a khéng c6 co sd thuc té va co sé phap 1y.
Tha hai, hop dong 1a su thoa thuan va thong nhat y chi giira cac bén.
Hop dbng mua ban Cin ho chung cu gitra Ong S va Cong ty M§ Dinh di dugc
ky két, da phat sinh hi¢u lyc phap luat thi dwong nhién s& phat sinh su rang buoc
Ve quyen va nghia vu gitra hai bén. Viéc thyc hién, stra doi, b sung hay cham
dut déu phai can ct trén co so cac didu khoan dé thuc hién. Sy ton trong va tuan
thu Hop ddng 1a nghia vu cua ca Bén Ban va Bén Mua. Moi hanh vi pha v& cam
két, khdng tuan thu thoa thuan trong Hop dong déu duogc xac dinh 1a hanh vi vi
pham va bén vi pham phai ganh chiu céc trach nhiém quy dinh trong Hop dong
cling nhu cac ché tai cua phap lut.
Qua trinh thyuc hién hop dong bi don da thuc hién ding theo thoa thuan
con phia nguyén don di vi pham nghia vy trong hop dong. Cu thé:
- Vi pham nghia vu thanh toan theo Hop dong da ky két:
Dot 2: Theo quy dinh tai diém a khoan 2 Biéu 6, Diéu 3, Phu lyc 111 cua
Hop déng mua ban cin ho, Bén Mua c6 nghia vu thanh toan Dot 2 vao thoi
diém Bén Ban xay hoan thanh thi cong san tang 5. Cin ct thyc té viéc hoan
thanh thi cong san tang 5 va theo Thong bao dong tién Dot 2 ciia Bén Ban gui
dén Bén Mua, thoi han Bén Mua c6 nghia vu thanh toan Pot 2 cho Bén Ban la
ngay 28/01/2018. Tuy nhién, cho dén tan ngay 12/02/2018, Bén Mua méi thuc
hién nghia vu thanh toan Dot 2. Nhu vay, thoi gian Bén Mua vi pham nghia vu
thanh toan Dot 2 duoc xac dinh la 15 ngay.
Tai ligu 1am rd hanh vi vi pham nghia vu thanh todn Pot 2 bao gom:
Théng bdo ddéng tién mua can hé Dot 2 ngay 08/01/2018; Xac nhdn thanh toan
tien mua can hé Pot 2 ngay 26/02/2018; Héa don gid tri gia tang tién thanh
todn Pot 2 ngay 12/02/2018 (56 héa don 0000677).
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Pot 3: Theo quy dinh tai diém a khoan 2 Diéu 6, Diéu 3, Phuy luc 111 cua
Hop déng mua ban cin ho, Bén Mua c6 nghia vu thanh toan Dot 3 vao thoi
diém Bén Ban hoan thanh thi cong san tang 12. Can ctr thuc té viéc hoan thanh
thi céng san tang 12 trén thuc té va theo Thong bao dong tién Dot 3 cua Bén
Bén giri dén Bén Mua, thoi han Bén Mua c¢6 nghia vu thanh toan Dot 3 cho Bén
Béan 1a ngay 20/04/2018. Tuy nhién, cho dén ngay 23/04/2018, Bén Mua méi
thuc hién nghia vu thanh toan Dot 3. Nhu vay, thoi gian Bén Mua vi pham
nghia vu thanh toan Dot 3 dugc xac dinh 1a 03 ngay.

Tai lieu lam rd hanh vi vi pham nghla vu thanh todn Pot 3 bao gom:
Thong bao dong tién mua can hé Pot 3 ngay 26/02/2018; Xac nhdn thanh toan
tién mua can hé Pot 3 ngay 10/05/2018; Héa don gid tri gia tang tién thanh
todn Pot 3 ngay 10/05/2018 (s6 héa don 0001849)

Pot 7: Theo quy dinh tai diém a khoan 2 Diéu 6 Hop dong mua ban cin
ho da ky két quy dinh: “Bén Mua cé nghia vu thanh todn day di va ding han sé
tién mua can hé va Kinh phi bdo tri phdn s¢ hitu chung theo théa thudn tai Diéu
3 cua Hop dong nay khdng phu thugc vao viéc co hay khdng c6 thong bao thanh
toan tién mua can hé”. Poi chiéu Diéu 3 cia Hop dong mua ban cin ho c6 quy
dinh: “gia ban can ho dugc quy dinh chi tiét tai Phu luc 111 caa Hop dong mua
ban can hd”.

Theo quy dinh tai diém a khoan 2 Piéu 6, Diéu 3, Phu luc 111 ciia Hop
d6ng mua ban cin ho thi Nguyén don c6 nghia vu thanh toan Dot 7 khoan tién:
1.060.326.782 VND (Mét ty, khong tram sau muoi triéu, ba tram hai mwoi sau
nghin, bay tram tdém mwoi hai dong) va Kinh phi bao tri tai thoi diém ban giao
can ho.

Tuy nhién, tinh tir thoi diém ban giao can ho 1a ngay 09/09/2019 (theo
Théng bdo ban giao cin hé cua Cong ty My Dinh da giri dén Nguyén don) cho
dén thoi diém hién tai, Nguyén don van chua thuc hién viéc thanh toan khoan
tién Dot 7 theo dung quy dinh tai Hop ddng mua ban can ho, ngay ca khi Cong
ty My Pinh di nhiéu lan giri ¢én Nguyén don thong bao dong tién Dot 7.

Ngoai ra, theo quy dinh tai Khoan 4 Diéu 8 Hop dong mua béan quy
dinh: “Bén Mua cd trach nhiém dong Phi qudn Iy cho nam dau tién cho Bén Bén
trong vong 07 (bay) ngay lam viéc truéc ngay ban giao theo Théng bao ban
giao cia Bén Ban”. Tuy nhién cho dén thoi diém hién tai, Nguyén Pon van
chua thuc hién viéc thanh toan khoan tién Phi quan 1y cho nim dau tién theo
dung quy dinh tai Hop dong mua ban cin ho.

Trong khi d9, tai thoi diém ban giao cin ho ngay 09/09/2019, Cong ty
M¥ Dinh da d4p tng diéu Kién ban giao cin ho theo quy dinh tai Khoan 4 Diéu
4 Hop dong mua ban can ho 1a: “Bén Ban chi duwoc phép ban giao can hé cho
Bén Mua khi da hoan thanh xong viéc xay dung Toa nha va cong trinh xay
ding, cac cong trinh ha tang ky thudt, hg tang x& hgi theo tién dé ghi trong Dy
dn da dwoc phé duyér dam bao két noi véi hé thang ha tang chung cia khu vaec”.
Dong thoi, thoi diém ban giao cin ho trén thyuc té 12 ngay 09/09/2019 hoan toan
khong qué thoi han ban giao cin ho duoc quy dinh tai Biém a Khoan 2 Diéu 8
ctia Hop déng mua ban, Biéu 1.3 Phy luc 1l cia Hop déng mua ban va biém a
Khoan 2 Diéu 8 cua Hop ddng mua béan (14 hét ngay 25/11/2019). Ngoai ra,
Thong béo ban giao cin ho ciing duoc Cong ty My Pinh gui dén Nguyén don
ngay ban giao hoan toan dang thoi han quy dinh tai diém b khoan 2 Diéu 8 cua
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Hop ddng mua ban 1a “trude ngdy ban giao can ho la 15 (muoi lam) ngay, Bén
Ban phdi giri van bdn thong bao cho Bén Mua vé thoi gian, dia diém va diéu
kién, thu tuc ban giao Can ho (goi tatla T hong bdo ban giao can ho)”.

Nhu vay, c6 thé thay, Cong ty My DPinh khong c6 bat c mot hanh vi vi
pham nghia vu nao lién quan dén viéc ban giao cin ho theo nhu Hop dong mua
ban da ky két. Trong khi d6, Nguyén don di vi pham nghia vu thanh toén tién
mua cian ho Pot 7 va nghia vu thanh toan khoan tién Phi quan 1y cho nim dau
tién theo quy dinh tai diém a, khoan 2 Diéu 6 Hop dong mua ban di ky két Ia:
“Thanh toan ddy du va dang han s tién mua can ho va Kinh phi bao tri phan s
hitu chung theo thoa thuén tai Diéu 3 cua Hop dong nay khdng phu thudc vao
viéc c6 hay khong théng bao thanh toan tién mua Cin ho ciia Bén Ban”.

Tai lieu lam r6 hanh vi vi pham nghia vu thanh toan Dot 7, bao gom:
Thong bdo dong tién mua cin hé Dot 7 lan 1 ngay 20/08/2019; Théng bao dong
tlen mua cin hé Pot 7 lan 2 ngay 21/11/2019; Théng bdo ban giao cin h lan 1
s6 203/2019/CV-BBSMD ngay 20/08/2019; Théng bao ban giao can hg lan 2 sé
32/2019/CV-BBSMD ngay 21/11/2019; Bdo cdo tién dg thanh toan Hop dong
mua ban cia Khach hang Phiing Vin S cia phong ké toan ngay 09/09/2019 kém
bang ké sé tién mua can hé da thanh todn cuia Khach hang Phing Vin S; B&o
c4o cia Ba Phan Tran Diéu Linh- Phong CSKH Vé khdch hang PhiingVin Son
ngay 25/11/2020; B&o céo cuia Phong CSKH vé khach hang Phaing Van S ngay
25/11/2020; Bang ké cia Phong ké toan vé nghia vu thanh toan cua 6ng Phiing
Van S tam tinh dén ngay 28/12/2020

- Vi pham nghia vu nhan ban giao can hd: Theo quy dinh tai Khoan 4
Piéu 8 Hop dong mua ban cin hd quy dinh: Bén mua chi ban giao cin ho khi
Bén Mua dap ¢ng tat ca cac diéu kién, trong do co diéu kién: “Da hoan tat
nghia vu thanh todn 95% gid ban can hé theo tién dg thanh todn dwoc quy dinh
tai Phu luc 111 cua Hop dong nay va da thanh todn tat ca va bdt ky cac khodn
tien thugc vé nghia vu cua Bén Mua phdi déng hodc cac khoan tién phat, tién 14i
va boi thuwong thiét hai (Néu cé) cho Bén Bdn; Pd hodan thanh nghia vu ngp thué
va cac khodn phi theo quy dinh hién hanh ciua Nha nudc va theo quy dinh tai
Hop dong nay; Ba nép Phi quan Iy cho nam dau tién (tinh tir ngay ban giao
Can hé). Bén Mua c6 trach nhiém déng Phi quan 1y cho ndm dau tién cho Bén
Ban trong vong 07 (bay) ngay lam viéc truoc ngay ban giao theo Théng béao ban
giao can hé Cia Bén Ban. Da nép Phi bdo tri (2%) gia tri can hé chiea bao gom
thué VAT theo quy dinh tai Hop dong”.

Tuy nhién, tai thoi diém ban giao can ho 1a ngay 09/09/2019 cho dén
thoi diém hién tai, Nguyén don hoan toan khong dap ng bat cir diéu kién dé
nhan ban giao cin ho khi ma cho dén hién tai Nguyén don van chua thuc hién
viéc thanh toan khoan tién Dot 7, khoan Phi Bao tri, Phi Quan 1y cho nim dau
tién theo ding quy dinh tai Hop déng mua ban cin ho.

Do d6, viéc Nguyén don khong dap tmg diéu kién dé nhan ban giao cin
ho vao thoi diém ban giao cin ho 13 ngay 09/09/2019 di dan dén viéc Nguyén
don vi pham nghia vu nhan ban giao can hg duoc quy dinh tai diém b, khoan 2,
Diéu 12 Hop ddng 1a “Nhéan ban giao cin ho theo thoa thuén trong hop dong”.

Ngay 27/8/2019 1a ngay quy dinh cimg vé viéc cho phép chu dau tu ban
giao sdém hoac muodn 180 ngay, sau d6 duoc khoang thoi gian 90 ngay 1a hai bén
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duoc thoa thuan vé viéc thay doi thoi gian ban giao can hg, do hai bén chua cé
van ban 1am viéc vé thoa thuan chim ban giao nén khong cung cép duoc. Thuc
té, bi don da co thong bao cho khach hang vé viéc ngay 09/9/2019 dén ban giao.

V& céc thiét bi ndi thét trong can ho: chi c6 mot diéu hoa vi can ho nao
trong toa nha ciing chi c6 mot phong ngu master, day 1a viéc cung cip thiét bi
binh thuong cua moi du dn chung cu, kinh cua can hd bi don khéng dinh co6 do
day dang thiét ké, viéc nguyén don cho rang khong du d6 day 1a khéng co cin
ctr vi ban than nguyén don da ty rat yéu cau trung cu giam dinh, vé ctra s6 thay
d6i thiét ké tir ctra mo truot 2 canh (cira lua) thanh cira day dé dam bao an toan,
thAm my hon, chu dau tu ciling thay voi sen cay thanh voi sen day do c6 tinh linh
hoat str dung cho tré nho, ngudi gia, con ti chau rira khong c6 tim op lung 1a
binh thuong va dudi guong khong c6 ké kinh vi da c6 tu chiu rtra, ddm bdo
thuan loi va thAm my.

Tir phan tich trén, bi don khong chap nhan yéu cau khai kién caa nguyén
don.

*Bj don cé yéu cau phdn té déi véi yéu cdu khéi kién ciia nguyén don,
dé nghi Toa an gidi quyet

1. Yéu cau cham duat Hop d6ng mua ban sé 575/2017/HPMB-MD-
E2.11.3 ngay 12/11/2017 dbi voi 6ng Phung Vin S va ba Pham Tuyét Nh.

2. Yéu cau Ong S va ba Nh thuc hién cac nghia vy tai chinh sau:

2.1. Lai phat qué han:

Lai phat qua han dot 7: tam tinh ké tir thoi diém Bén Mua c6 nghia vu
thanh toan khoan tién dot 7 dén hién tai (tr ngay 09/09/2019 dén ngay
28/12/2020) x 0.05% x 987.978.688 = 476 x 0.05% x 987.978.688 =
235.138.928 VND (Hai tram ba muoi lam tri€u, mot trdm ba muoi tdm nghin,
chin trim hai muoi tim dong).

Lai phat qua han dot 2: tam tinh tir thoi diém Bén Mua phai thanh toan
khoan dot 2 dén thoi diém bén Mua thanh toan dot 2 (tir ngay 28/01/2018 dén
ngay 12/02/2018)x0.05%x 395.191.446 = 15x 0.05% x 395.191.446 =
2.963.936 VND (Hai tri€u, chin tram sdu muoi ba nghin, chin tram ba muoi sau
dong).

Lai phat qua han dot 3: tam tinh tir thoi diém Bén Mua phai thanh toan
khoan dot 3 dén thoi diém bén Mua thanh toan dot 3 (tir ngay 20/04/2018 dén
ngay 23/04/2018)x0.05%x 395.191.446 = 3 x 0.05% x 395.191.446 = 592.787
VND (Nam traim chin muoi hai nghin, bay traim tdm muoi bay dong).

2.2. Phat vi pham: theo quy dinh diém b khoan 1 Piéu 12 Hop d6ng mua
ban da ky két thi Bén Mua bi phat vi pham véi Bén Ban dén 8 (tam) % Gia tri
cin ho. Cu thé: Bén Mua bj phat vi pham véi Bén Ban dén 8% gié tri can ho 1a:

Phat vi pham dén 8% gia tri can ho (Khdng bao gdm phi bao tri) la:
3.951.914.463 x 8% = 316.153.157 VND (Ba tram muoi Sau triéu, mot tram
ndm muoi ba nghin, mot tram ndm muoi bay ddng)

2.3. Boi thuong céc thiét hai phat sinh hop ly va hop phap:

Chi phi thué don vi cung cap dich vu phép ly giai quyét tranh chip: tam
tinh 100.000.000 VND (M6t tram triéu dong).
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Chi phi 02 nhan su bo ngay cong dé theo ddi, thu thap tai liéu tir cac
phong ban dé theo d&i suét qua trinh vu an: tam tinh (nhan vién phong Ké toan x
10 ngay x 10.000.000/25 ngay cong/thang) + (nhan vién phap ché x 10 ngay x
10.000.000/25 ngay cong/thang ) = 8.000.000 VND (Tam triéu ddng).

Chi phi 1anh dao bo ngay cong (40 triéu/thang) dé hop vé vu viéc cta dng
Phung Vin S: tam tinh (05 lanh dao x 01 ngay x 1.600.000 d6ng) = 8.000.000
VND (Tam triéu dong).

Truong hop Hai Bén khong thdng nhat duoc tong muac bdi thuong theo
néu trén thi theo quy dinh tai diém b(ii), khoan 1. Diéu 12 Hop ddng, tong muc
boi thudng duoc an dinh bing 20% gid tri can ho (khdng bao gom phi bao tri)
la: 3.951.914.463 x 20% = 790.382.893 VND (Bay tram chin muoi triéu, ba
trim tdm muoi hai nghin, tdm trim chin muoi ba dong).

2.4. Phat vi pham do chdm nhdn bdn giao cdn hé: tam tinh ké tir thoi
diém ban giao can ho dén hién tai (tr ngay 09/09/2019 dén ngay 28/12/2020) =
476 x 0,05% x 3.951.914.463 = 940.555.642 VND (Chin tram bén muoi triéu,
nam trim nim muoi lim nghin, sau trim bon muoi hai ddng).

2.5. Chi phi bdo qudn Can hé: 1a 200.000VND/ngay tinh tir ngay dén han
ban giao nha cho dén ngay Bén Mua nhan ban giao nha thuc té.

Tam tinh ké tir thoi diém ban giao can ho dén hién tai (tr ngay
09/09/2019 dén ngay 28/12/2020) = 476 x 200.000 = 95.200.000 VND (chin
muoi lam tri€u, hai tram nghin dong)

Toéng murc boi thuong yéu cdu tam tinh dén ngay 28/12/2020 duogc an
dinh la: 2.380.987.343 VND (Hai ty, ba tram tam muoi triéu, chin tram tam
muoi bay nghin, ba tram bén muwoi ba dong) bao gdbm Lii phat qua han; Phat vi
pham; Phat vi pham do cham nhan ban giao can hg; chi phi bao quan can ho, boi
thuong thiét hai phat sinh hop 1y va hop phap duoc an dinh bang 20% gia tri can
ho.

Tai phién toa so tham, dai dién theo ty quyén cta bi don x4c dinh chi
giao ndp dugc cac tai lidu ching minh vé viéc thoi diém nghiém thu timg tang
lién quan thanh toan dot 3.,4,5,6 1a can cir dé chi dau tu ra cac thong bao yéu
cau khach hang tra tién theo thoéa thuan tai hop dong. Pé nghi Toa an budc
nguyén don phai thanh toan bdi thuong cho bi don tam tinh dén ngay 01/6/2022
v6i tong s6 tién 1a 3.512.485.103,00 dong.

*Ngwoi cé quyén loi va nghia vu lién quan - Ngan hang TMCP Ngoai
Thuwong Viét Nam do ba Pham Thu Phwong, ong Chu Viét Hung dai dién
theo tiy quyén cé ¥ kién tai bién ban lam vigc ngay 21/7/2021 c6 néi dung nhw
Sau:

Hién Ong S, ba Nh van dang thuc hién ding nghia vu theo Hop dong tin
dung da ky v6i Ngan hang nén ddi véi yéu cau khai kién ctia nguyén don va yéu
cau phan t6 ctia bi don thi Ngan hang c¢o ¥ kién: Truong hop nguyén don va bi
don déu yéu cau chidm dit hop dong mua ban can ho thi Ngan hang dé nghj thuc
hién theo Hop ddng hop tac ba bén sé 101/2018/KHBL-HPHTBB ngay
18/4/2018 ky giita Ngan hang, khach hang va chu dau tu. Cu thé diéu 3 c6 noi
dung nhu sau:
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Cdc bén thong nhdt nguyén tac xir Iy trong truong hop Hop dong mua
ban cham dirt nhir sau:

3.1. Chu dau tw khdu trir tat ca cdc nghia vu tai chinh ma khdch hang
phdi tra cho Chii dau tw trong truong hop Hop dong mua ban cham diit (néu c6
theo quy dinh cua Hop dong mua ban), dam bao Ngdn hang thu dit von vay bao
gom goc vay, ldi vay va cdc nghia vu tai chinh khdc (1di trén diw no goc bi qua
han, 1di chdm tra, phi trd no trieée han) dwoc quy dinh trong hop dong cho vay
timg lan trung, dai han sé 98/2018/KHBL-The Emerald ky ngay .... /04/2018
gitta khdch hang va Ngdn hang (néu co).

3.2. Chu dau tw ¢ trach nhiém ban giao/chuyén toan bo khoan con lai
(bao gom nhung khéng gidi han: tién tw c¢é ciia khdch hang va vén vay Ngdn
hang) cho Ngan hang.

3.3. Ngdn hang dung khodan tién nay dé thu no theo Hop dong cho vay,
Hop dong thé chdp, khoan con lai sau khi triv (néu c6) sé dwoc Ngan hang tra
cho khach hang.

3.4. Truong hop cdc bén khong thuc hién, thuc hién khong ding theo Hop
dong nay, Ngan hang co quyen dap dung cac bién phdp cin thiét theo quy dinh
tai Hop dong thé chap, Hop dong cho vay bao gom nhung khéng gidi han ¢ viéc
xit Iy tdi san bao dam dé thu no.

Ngén hang giao ndp cac tai liéu chimg minh vé cac khoan tién goc, tlén
1ai do dong nguyén don da thanh toan lién quan dén cin ho tranh chap bao gdm:

- No gboc cho vay: 395.191.446 dong theo Glay nhan no sd 01 ngay
20/4/2018; 395.191.446 dong theo Gidy nhan ng sb 02 ngay 11/06/2018;
395.191.446 dong theo Gidy nhan ng s0 03 ngay 26/7/2018; 395.191.446 dc‘mg
theo Gidy nhén ng s6 04 ngay 30/8/2018; (04 Gidy nhdn no kém 1y nhiém chi
chitng minh sé tién cho vay theo Hop dong cho vay ting lan trung dai han SO
98/2018/KHBL-TSK ngay 17/4/2018); 395.191.446 dong theo Gidy nhan no sb
01 ngay 12/02/2018 (01 Gidy nhén no kém iy nhiém chi chitng minh sé tién cho
vay theo Hop dong cho vay tirng lan trung dai han sé 22/2018/KHBL-TSK ngay
02/02/2018)

- Theo bang tinh s6 1ai phai thu: tinh dén ngay 25/10/2021 14 118.876.628
dong cua Gléy nhan ng s6 01 ngay 20/4/2018,; tinh dén ngay 25/10/2021 1a
108.949.294 d6ng cua Glay nhan no s6 02 ngay 11/6/2018; tinh dén ngay
25/10/2021 12 106.208.849 ddng cua Glay nhan no sé 03 ngay 26/7/2018; tinh
dén ngay 25/10/2021 1a 103.472.583 dong cua Glay nhan no so 04 ngay
30/8/2018; tinh dén ngay 25/10/2021 14 119.178.259 ddng ciia Gidy nhan ng sd
01 ngay 12/02/2018;

- Theo van ban “Xéc nhan thong tin khoan vay”: Ong S ba Nh da tat toan
xong khoan vay theo Hop dong cho vay ting lin trung dai han s
22/2018/KHBL-TSK ngay 02/02/2018, véi sé tién ldi da tra 122.480.247 dong.

Céc khoan 13i da tra theo Hop dong cho vay timg lan trung dai han sé
98/2018/KHBL-TSK ngay 17/4/2018 tinh dén ngay 13/01/2022 Ong S ba Nh da
tra bao gdm: 125.200.150 dong + 112.639.543 dong + 115.343.862 dong +
109.939.814 dong = 463.123.369 dong

‘ Tong s6 khoan 13i cua ca hai hop déng, nguyén don di tra 1a 585.603.616
dong.
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- Hop dong thé chap nha ¢ s6 26/2018/KHBL-HDTC ngay 02/2/2018 véi
tai san theé chap 1a can ho c6 Giay ching nhan quyén so htru nha ¢ va tai san
khac gan lién voi dat da dugc UBND quan Ha Dong, Ha Noi cap ngay
24/10/2012 cho ba Pham Tuy¢t Nh; ‘ ’

- Hop dong thé chap quyeén tai san phat sinh tir hop dong mua béan so
101/2018/KHBL-HDTC ngay 17/4/2018 véi tai san duoc hinh thanh trong
tuong lai 1a can ho sb 3, tang 11, toa E2 (thudc khéi nha CT1), chung cu The
Engerald khu nha & cao tang dlch vu tai 6 dit CT8 Khu g‘Io thi m&i My Pinh —
Me¢ Tri, phuong My Dinh I, quan Nam Tur Li€m, thanh phé Ha N6i.

Tai liéu tinh 13i vay ctia khach hang Son, Nhung tinh dén hét ngay
31/5/2022. Cu thé nhu sau:

Tai khoan 030800059480: 135.763.083,00 dong

Tai khoan 030800061695: 123.381.496,00 dong

Tai khoan 030800060626: 126.025.471,00 dong

Tai khoan 030800062545: 120.742.802,00 dong

- Nguoi bao vé quyén va loi ich hop phap ciia nguyén don, luit sw
Ping Truong Son trinh bay quan diém va dé nghi:

Pé nghi HDXX ap dung thoi hiéu ddi voi yéu cau phan to cia bi don vé
viéc budc dong nguyén don phai thanh toan tién 13i phat cham thanh toan d6i
véi dot 2, dot 3

Pé nghi HPXX trong truong hop HDXX chép nhan yéu cau khai kién
ctia dong nguyén don thi tuyén ghi nhan sy tu nguyén ciia nguyén don khi thi
hanh 4n vé s tién budc bi don tra cho nguyén don dugc wu tién tra tryc tiép cho
ngan hang VCB cac khoan tién no gbc, no 13i theo hop dong tin dung hién dang
thuc hién trong vu an.

- Ngwoi bao vé quyén va lgi ich hop phap cia bi don, luit sw Nguyén
Thi Thu Ha trinh bay quan diém va dé nghi: Khong chap nhan viéc ap dung
thoi hiéu d6i voi yéu cau phan té ctia bi don vé viéc budc dong nguyén don phai
thanh toan tién 1ai phat chdm thanh toan d6i voi dot 2, dot 3, tai liéu ching minh
vé viéc thoi hiéu thé hién tai ndi dung ban mail cua ba Nh gui chi dau tu ngay
23/8/2019.

Ban an dén sy so thim s 11/2022/DS-ST ngay 07/6/2022 ciia Toa an
quin Hoan Kiém xir:

1. Dinh chi doi véi mét phan yéu cau khdi kién cia dong nguyén don -
éng Phiing Vin S, b& Pham Tuyét Nh doi véi bi don - Cong ty Cé phan Pdu twe
Bt dong san My Dinh vé budc boi thwong cdac khoan thiét hai phat sinh khac
bao gom:

1.1. Chi phi phai thué nha ¢ cho gia dinh nguyén don: tir ngay 01/9/2019
tam tinh dén ngay xét Xir so tham 01/4/2022 la 31 thang = 31 x 16.000.000 dong
= 496.000.000 dong. Cong ty Cé phan Pdau twr Bdt dong san My Binh phdi tiép
tuc thanh toan tién bai thirong chi phi phdi thué nha ¢ cho 6ng Phing Van S ba
Pham Tuyét Nh ké tir ngay 02/4/2022 cho dén khi trd lai hét toan bg khodn tién
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ma 6ng Phung Vin S ba Pham Tuyét Nh da thanh todn va khoan béi thurong
thiét hai phét sinh.

1.2. Chi phi di lgi, chuyén phat nhanh don tir, lién lac véi Cong ty Cé
phan Pau tw Bat déng san My Pinh dé gidi quyét tranh chdp: 50.000.000 dong (
Ndam muwoi triéu dong).

1.3. Chi phi thué don vi tw van gidi quyét tranh chdp: 80.000.000 dong
(Tam muroi triéu dong).

2. Chdp nhdn mét phan yéu cau khoi kién cia dong nguyén don - dng
Phuing Van S, bd Pham Tuyét Nh déi véi bi don - Céng ty Co phdn BPau tw Bt
déng san My Pinh (Tong sé tién chdp nhdn theo yéu cau khéi kién ciia dong
nguyén don budc bi don thanh todn la 3.111.956.636 dong. Tong so tién khéng
chdp nhén theo yéu cau khéi kién ciia dong nguyén don budc bi don thanh todn
la 202.574.878 dong), gom:

2.1. Chdp nhdn yéu cau don phirong cham dut Hop dong mua ban cin hé
chung cu s6 575/2017/HPMB-MD-E2.11.3 ngay 12/11/2017 (dwoc ky két) giira
ong Phung Van S Véi Cong ty Pau tu Bat dong san My Dinbh.

2.2. Bugc Cong ty Cé phan Pdu tw Bat dong san My Dinh phdi hoan tra
toan bg so tién ma 6ng Phung Vin S ba Pham Tuyét Nh da thanh toan tir dot 01
dén dot 06, Vdi sé tien 2.766.340.432 dong (Hai ty, bay tram sdu muroi sdu triéu,
ba tram bon mwoi nghin, bén tram ba mwoi hai dong).

2.3. Khdng chdp nhdn yéu cdu ciia dong nguyén don budc bi don - Cong
ty C6 phan Pdu tw Bat dong san My Pinh thanh toan khoan tién phat vi pham
Hop dong la: 2.532.185.975 VNP x 8% = 202.574.878 dong (Hai tram linh hai
triéu, nam tram bdy muweoi tw nghin, tam tram bay muwoi tém dong).

2.4. Chdp nhdn mét phan yéu cau ciua dong nguyén don budc bi don -
cong ty Cé phan Pau tw Bat dong san My Pink thanh toan khodn tién 13i vay
ngan hang VCB ma 6ng Phing Van S ba Pham Tuyét Nh dd va dang phai chi
tra cho khodn tién vay dé thanh toan tién nha cho Coéng ty theo hop dong cho
vay ting lan trung dai han ngay 17/4/2018 sé 98/2018/KHBL-The Emerald, hop
dong cho vay ting lan trung dai hgn ngay 02/02/2018 s¢ 22/2018/KHBL-The
Emerald tinh d@én ngdy 31/5/2022 1a 345.616.204,00 dong (Ba trdm bon muroi
nam triéu, sau tram mwoi sdu nghin, hai tram linh tw dong)

2.5. Khéng chdp nhdn yéu cau cia dong nguyén don budc bi don - Cong
ty Co phcfn Pau tw Bat dong san My Dinh bugc bi don phai tié}) tuc thanh toan
cdc khoan tién 1di vay tir ngay 01/6/2022 cho dong nguyén don theo cdc yéu cau
thanh todn ldi ciia Vietcombank cho dén khi Céng ty C6 phan Pau tw Bat dong
san My Dinh chi tra hét toan bé s6 tién ong Phing Van S ba Pham Tuyét Nh
yéu cau theo Pon khdi kién.
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3. Chdp nhdn mét phdn yéu cdu phan to cua bi don - Cong ty Cé phdn
Pau tw Bat dong san My Dinh déi véi yéu cau khai kién cia dong nguyén don-
éng Phing Vin S ba Pham Tuyét Nh (Téng sé tién chdp nhdn theo yéu cau
phdn to cua bi don budc dong nguyén don thanh todn la 154.369.241 dong.
Tong sé tien khong chdp nhdn theo yéu cdu phdn té cia bi don budc dong
nguyén don thanh todn la 3.289.789453 dong), gom:

3.1. Chdp nhdn yéu cau phan té cua bi don tuyén cham dit Hop dong
mua ban sé 575/2017/HPMB-MD-E2.11.3 ngay 12/11/2017 (dwoc ky két) giira
ong Phung Van S Véi Cong ty Pau twr Bat dong san My Dinbh.

3.2. Chdp nhdn yéu cau phan té cua bi don - CoNng ty C6 phan Pau t Bit
déng san My Dinh budc dong nguyén don - 6ng Phung Vin S, bA Pham Tuyét
Nh thanh toan cho bi don lai phat:

3.2.1. Lai phat qua han dot 2: 2.963.936 déng (Hai triéu, chin tram sau
muwoi ba nghin, chin tram ba mwoi sau dong)

3.2.2. Lai phat qud han dot 3: 592.787 dong (Nam tram chin muwoi hai
triéu, bay tram tdm muwoi bay dong)

3.2.3. M4t phan Ldi phat qud han dot 7: 105.812.518 dong (Mt tram linh
nam triéu, tam tram mwoi hai nghin, ndm tram muweoi tam dong)

3.2. Khéng chdp nhén yéu cdu phan té ciia bi don - Cong ty C6 phdn Pdu
tir Bat déng san My Pinh budc dong nguyén don - 6ng Phing Vin S, bd Pham
Tuyét Nh thanh todn cho bi don vé phat vi pham 8% gid tri cin hé (Khéng bao
gom phi bao tri) la: 3.951.914.463 x 8% = 316.153.157 dong (Ba tram muoi
sdu triéu, mot tram nam muwoi ba nghin, mét tram ndm muoi bay dong);

3.3. Chdp nhdn yéu cdu phan té cua bi don - Cong ty Cé phdn Pdau tw Bat
déng san My Binh buéc dong nguyén don - 6ng Phlng Vin S, ba Pham Tuyét
Nh thanh toan cho bj don chi phi thué don vi cung cdap dich vu phap Iy gidi
quyét tranh chap: 45.000.000 dong (Bon muroi nam triéu dong).

3.4. Khéng chdp nhdn yéu cdu phan té ciia bi don - Céng ty Cé phdn Pdu
tw Bdt déng san My Pinh budc dong nguyén don - ong Phing Van S, ba Pham
Tuyét Nh thanh todn cho bi don:

3.4.1. Chi phi 02 nhén sw bé ngay céng dé theo doi, thu thdp tai liéu tir
cac phong ban dé theo déi sudt qud trinh vu dn: tam tinh (nhdn vién phong Ké
toan x 10 ngay x 10.000.000/25 ngdy céng/thdng) + (nhén vién phdp ché x 10
ngay x 10.000.000/25 ngay cong/thang ) = 8.000.000 déng (Tdm triéu dong).

3.4.2. Chi phi ldnh dao cua bi don sir dung ngay cong (40 triéu/thdng) dé
hop Vé vu viéc cua 6ng Phiing Vin S: (05 ldanh dao x 01 ngay x 1.600.000 dong)
= 8.000.000 dong (Tam tri¢u dong).
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3.4.3. Khéng chdp nhdn yéu cau béi thuwong cua bi don vé chi phi bdo
qudn can hé véi so tien 199.200.000 dong (Mot tram chin muwoi chin triéu, hai
trdam nghin dong).

3.4.4.. Khéng chdp nhdn yéu cau boi thuwong cia bi don vé budc nguyén
don chiu khodn tién phat vi pham do chdm nhdan ban giao can ho voi o tien
1.968.053.403 dong (Mot ty, chin tram sdu muoi tém triéu, khéng tram ndm
muoi ba nghin, bén tram linh ba dong).

3.4.5. Khéng chdp nhdn yéu cau boi thiong cia bi don vé budc nguyén
don chiu khodn tién khéng thong nhdt mitc boi thuwong cin cir vao diém b(ii)
khodn 1 Piéu 12 ciia hop dong véi sé tiéen 790.382.893 dong (Bdy trdm chin
muoi triéu, ba tram tdm muwoi hai nghin, tam tram chin mwoi ba dong).

Ngoai ra ban an so thim con quyét dinh vé 4n phi, quyén khang céo.

Nguyén don c6 don khang c4o ban an so thim.

Tai phién toa hom nay,

Ba Nh gilt nguyén yéu cau khai kién va yéu cau khang co.

Luat su bao vé quyén va loi ich hop phap cho nguyén don trinh bay ban
luan ctr d& nghi HDXX chip nhén yéu cau khang cdo cta nguyén don, stra ban
an so tham theo huéng: Khong chdp nhin cac yéu cau phan t6 cta bi don vi bi
don vi pham thoi han ban giao nha; khong Chélp nhan viéc xac dinh ty 1& 16i cua
nguyén don 13 45%, ctia bi don 1a 55%; khong chap nhén tra 13i so tién phai ndp
dot 7 vi chua dén han phai ndp do nguyén don chua nhan ban giao nha, khong
chap nhan chiu 13i cham tra cua dot thanh toan 2, 3 vi nguyén don khong vi
pham thoi han thanh toan; khong chdp nhan khoan bdi thuong chi phi Luét su
ctia bi don; dé nghi Toa budc bi don phai chiu phat 8% gia tri hop dong; boi
thuong khoan 13i vay Ngan hang ma nguyén don da tra cho Ngan hang VCB s
tién 608.000.000d (1am tron); bi don phai co trach nhiém tiép tuc tra s tién I3
ma nguyén don phai tra cho VCB ké tir ngay 01/6/2022 cho dén khi tra ng xong.

Pai dién theo Gy quyén cua bi don va Luit su bao vé quyén va loi ich hop
phap cho bi don dé nghi Hoi dong xét xir khong chdp nhan khang cio cua
nguyén don, dé& nghi giit nguyén ban an so tham.

*Pai dién Vién kiém sat nhan dan TP. Ha N§i phat biéu y kién:

V& viée tuan theo phap luat td tung ctua Tham phan chu toa, Ho1 déng xét
xtr, Thu ky phién toa: Pa thyc hién ding va day du cac bude t6 tung ké tir khi
thu Iy vu &n cho dén trude khi nghi an;

Cac duong su di thuc hién twong ddi tot quyén va nghia vu dugce quy
dinh tai B6 Luat t6 tung dan sy 2015,

Pon khang c4o: Lam trong han luat dinh, dong tam tng an phi day dii nén
dugc coi 1a hop 1¢ vé hinh thirc.

Vé duong 16i giai quyét vu an: Sau khi phan tich noi dung vu an, dai dién
Vién Kiém sat d& nghi HDXX: Chip nhan mot phan khang céo cua nguyén don,
dé nghi stra ban an so tham theo hudng: Khong chap nhin khoan tién bi don doi
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bdi thudng chi phi thué don vi tu van phap luit; budc bi don phai tiép tuc thanh
toan 13i sudt cho Ngan hang ké tir ngay 01/6/2022 cho dén khi tra hét ng cho
Ngan hang theo hop dong tin dung.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cac tai liéu co trong hé so vy dan da dwoc tham tra tai
phién tda, sau khi nghe cdc bén dwong sw, Ludt sw tranh ludn, Héi dong xét xir
phiic tham Toéa dn nhan dan thanh phé Ha Néi nhdn dinh:

|. V& hinh thic; Don khang cao cua Ong S, ba Nh lam trong thoi han
luat dinh, ndp tam tng 4n phi day du nén duogc coi 1 hop 1é vé hinh thirc.

I1. V& ndi dung: Xét khang cdo ciia ba Nh, HDXX thy:

2.1. Vé yéu cau khai kién, yéu cau phan t6 cua bi don:

Nhan thdy: Nguyén don c6 don khdi kién yéu cau cham dut hop dong
mua ban can ho ky gitta nguyén don va bi don la Céng ty BBS My Dinh va yéu
cau bi don phai boi thudng thiét hai cho nguyén don do vi cho rang bi don c6 16
trong viéc cham ban giao nha cho nguyén don va vi pham céc thdéa thuédn trong
hop ddng vé tranh thiét bi can ho, hé thong nudc udng; Bi don khong dong ¥
yéu cau khoi kién cta nguyén don va c6 don phan t dé nghi cham duat hop
d6ng mua ban can ho ky giita nguyén don va bi don, yéu cdu nguyén don boi
thuong thiét hai cho bi don vi 1y do nguyén don vi pham thoi han thanh toan
tién mua can ho.

Nhu vay, ca bén “Mua” va “Ban” trong Hop dong mua ban cian ho déu co
yéu cau cham dat viéc thuc hién hop ddng véi nhimg 1y do khac nhau, déu co
yéu cau bén kia phai boi thuong thiét hai cho minh do 13i cta bén kia gy ra
trong viéc thuc hién cac thoa thuan trong hop dong.

2.2. Vé thoi han ban giao can ho:

Cin ctr vao Diéu 8 Hop dong mua ban cin ho chung cu sd
575/2017/HPMB — Mb-E2.11.3 ky ngay 11/12/2017 thi thoi han ban giao can
ho du kién 1a thang 2/2019 nhung khong vuot qua 180 ngay. Vi khong ghi rd
ngay nao cua thang 2/2019 nén theo quy dinh ctia Bg luat dan sy, xac dinh thoi
han du kién ban giao can ho 1a ngay 28/2/2019 va thoi han chu dau tu duoc gia
han ban giao nhung khong qua ngay 31/8/2019. Tuy nhién, theo thong bao ban
giao can ho chii dau tu giri cho nguyén don thi thoi han ban giao can hé ma chu
dau tu yéu cau nguyén don dén nhan vao ngay 09/9/2019, nhu vay la qua 180
ngay (qua 9 ngay).

Theo quy dinh tai diém b khoan 3 Diéu 12 Hop dong quy dinh: “b. Néu
Bén bdn chdm ban giao Can hé qud 180 ngay ké tir ngdy phdi ban giao cin ho
theo théa thudn tai Piéu 8 Hop dong ndy (triv trieong hop do cdc diéu kién bdt
kha khdng) thi Bén mua c6 quyén tiép tuc thwce hién Hop dong ndy véi théa
thudn bé sung vé thoi diém ban giao Can hé méi hodc don phwong cham dirt
hop dong theo thoa thudn tai Diéu 15 cia Hop dong nay”. Trudc ngly
09/9/2019, Ong S ba Nh khdng c6 yéu cau don phuwong chim dit Hop déng mua
ban gtri chi ddu tw ma ngay 09/9/2019, Ong S van dén nhan ban giao cin hd.
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Tuy Ong S chua ky vao bién ban ban giao ma chi ghi cac hang muc yéu cau chu
dau tu hoan thién, diéu do6 thé hién nguyén don van mubn tiép tuc thuc hién Hop
d6ng, khong co yéu cau don phuong cham dut Hop dong.

Pong thoi véi nghia ban giao nha ding thoi han cua bi don 1a nghia vu
thanh toan tién dot 7 ctia nguyén don. Theo quy dinh tai diém a khoan 3 Piéu 12
ciia Hop dong mua ban, bi don d3 co thong bao cho nguyén don dén ndp tién
dot 7 va phi bao tri vao ngay 09/9/2019, cu thé: Bén mua phai thanh toan xong
tién dot 7, kinh phi bao tri xong thi bén ban ban giao nha di hoan thién theo
dung cam két hop dong cho bén mua. Nghia 1a quyén duoc nhan ban giao nha
va nghia vu thanh toan tién di lién vé6i nhau, theo do, nghia vu thanh toan tién
dugc thuc hién trude. Tuy nhién, phia nguyén don khong thuc hién viéc thanh
toan tién mua nha (dot 7) va phi bao tri theo diing thong bao nhan ban giao nha.
Nguyén don trinh bay nguyén nhan viéc dén nay khong tra tién ky tha 7 do sau
khi kiém tra nha thay chii dau tu (bén ban) khong thyc hién viéc sira thiét ké, lap
dat thiét bi theo dung ¥ kién nguyén don di phan anh va nguyén don di yéu cau
duoc cham dit hop ddng nén khong c6 nghia vu ndp tién dot 7.

Xét thay: Tai thoi diém ngay 09/9/2019 duoc xac dinh bi don vi pham
thoi han ban giao cian ho nguyén don da khong lua chon ngay yéu cau cham dut
hop déng mua ban ma van cd vin ban dé nghi bi don tién hanh viéc stra chita
can ho cho thay nguyén don van dong ¥ tiép tuc thyc hién hop dong mua ban
can ho.

Tai bién ban xem xét thuc té, thim dinh tai chd cua Toa an vao ngay
01/2/2021, thay rang cac ¥ kién cua dong nguyén don di phan anh vé viéc bi
don da khong thuc hién dung theo thoa thuan hgp dong mua ban vé mot sé thiét
bi nhu: voi sen ciy da thay thé bang voi sen day, khong ¢ ké kinh guong, c6 su
thay doi vé thiét ké dbi véi ctra s6 (cira so lua thay thé cho cira s6 mé), til chau
rira khong c6 mat op tudng 13 ding; Con dbi v4i do day cua kinh cling nhur loai
da granit kim sa hay chit luong cla cac cira trong can ho do cac duong su
khong tiép tuc yéu cau tham dinh bo sung tir co quan chuyén mon do dé khong
co6 can cu xac dinh bi don vi pham

Bi don cho rang viéc thay d6i thiét ké cira s6 do tinh an toan, thim my.
Xét thay ¥ kién bi don c6 cin ctr khoa hoc vé tinh an toan theo nguyén tic so
sanh giita ctra lta va ctra ddy. Tuy nhién, viéc thay d6i thiét ké phai dugc ban
bac va thong nhat giita hai bén. Piéu nay ciing tuong tu véi viéc ta chau rira
khong c6 6p lung tuong vi phia trong chiu rira 13 su gidu kin mang tinh thim
my cho cac thiét bi, can sira chira trong qua trinh st dung, rat kho dé lam tdm op
lung, hay viéc khong gitt ké kinh guong.

Déi véi viée tranh cii giita cac bén vé phong ngi master con thiéu mot
diéu hoa thi khong c6 quy dinh ctia phap luat vé viéc dinh nghia dbi véi phong
ngil master ma chi c¢6 khai niém khong chinh thirc trong kién trac va thiét ké noi
that, qua tham khéo thay rang thuong duoc hiéu 13 phong ngu chinh trong cin
ho, tirc chi c6 mdt phong ngu chinh, ma dién tich 04 phong ngu trong can hd co

21



dién tich khac nhau, c6 02 phong ngu c6 dién tich 16n, khép kin nhung c6 01
phong c¢6 dién tich to hon. Piéu khoan hop ddng khong 16 rang vé viée co 01
diéu hoa hay 02 diéu hoa ma tinh tham khéo thiét k& noi that nhu vay nén ciing
khéng c6 can cir vé viée co 02 diéu hoa trong cian ho duge cung cip boi chu dau
tu.

Vé hé théng nudc udng.

Theo tai liéu do hai bén cung cép cho thiy khi ky két hop dong mua ban
can ho cac bén thoa thuin chat lugng cong trinh theo dung thiét ké da duoc phé
duyét va sir dung dung hodc twong duong cac vat liéu xay dung can ho (Diéu 4,
Piéu 8). Cong trinh khu nha & ¢ tén “The Emerald” d& duoc Co quan Nha nudc
kiém tra chét luong, két luan da thuc hién ding thiét ké thi cong da duoc phé
duyét (BL 293, 294, 295 - 297). Hai bén mua, ban da thong nhat thoa thuan ky
hop dong véi cac didu khoan cy thé va cam két thyuc hién theo dung cac diéu
khoan d3 ghi trong hop dong, phu luc hop déng. Khong ¢ cin ctr dé cho rang bi
don phai lap dat hé théng nuéc udng nhu ndi dung quang cdo ma phia nguyén
don dua ra vi khong c6 can ctr xac dinh bi don 1a nguodi dua ra ndi dung quang
c4o nay. Cac tai liéu, chimg minh vé hé thong nudc trong toa nha bao gdm cac
ban thiét ké, bién ban nghiém thu cong trinh...thé hién bi don da c6 hé théng loc
nuéc tai khu chung cu theo ding nhu thoa thuan ban dau gitta chu dau tu (bi
don) va khach hang (nguyén don). Mit khac, Chi dau tu va khach hang khong
thoa thuan vé hé thong loc nudc trén hop dong mua ban, khong c6 thoa thuan vé
gia tri can ho bao gdm hé théng nude udng tai voi. Do d6, khong co cin cr cho
rang bi don di vi pham luét quang cdo.

Ké tir ngay 12/9/2019 dén ngay nguyén don khoi kién tai Toa an khong
c6 tai liéu nao chimg minh vé viéc bi don ¢6 phan hoi déi v6i nhitng thic mic,
khiéu nai cua nguyén don, chi ¢6 cac van ban vé viée bi don thong bao yéu cau
nguyén don dén nhan nha va thanh toan sd tién da thoa thuan theo hop dong
mua ban can ho, dong thoi nguyén don ciing khong thanh toan thém s tién nao
vé viéc mua ban cin ho, tir 46 méi dan dén viéc tranh chép tai Toa an.

Nhu vay, ban an so tham nhan dinh hai bén cung c6 16i dan téi viec cham
dut hop dong mua ban cin ho, cu thé: ddng nguyén don di khong thuc hién
thanh toan theo dang thoa thuan, bi don da khong giai quyét nhitng khiéu nai
ctia dong nguyén don vé tai san theo thoa thuan mua ban can h, thuc té ciing c6
mot sb vi pham vé cac thiét bi trong cin ho 1 c6 cin cr va viée xac dinh 15i cta
bi don 13 55%, 18i cua dong nguyén don 1a 45% 1a phu hop; Viéc xac dinh thoi
diém hai bén cung vi pham 1a ngay 09/9/2019 1a dtng.

2. Xét yéu cAu bdi thwong thiét hai ciia nguyén don.

2.1. Nguyén don da da thanh toan tur dot 01 dén dot 06 sb tién mua cin ho
la 2.766.340.432 dong. Khi chdm dut hop dong, Cong ty BDS M§ Dinh phai
hoan tra toan bo sd tién nay cho ong Phung Vian S ba Pham Tuyét Nh. Do bi don
khéng hoan toan c6 18i trong viéc chdm ban giao nha nén ban an so tham khong
budc bi don 1a Cong ty BDS My Pinh phai boi thudng thiét hai cho nguyén don
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vé viéc chiu 1ai suat 8% db6i véi sb tién nguyén don da ndp (chua tinh thué) 1a c6
can cu.

2.2. Bi v6i yéu cau cia nguyén don budc bi don thanh toan tién lai
nguyén don da va dang trd cho ngan hang VCB.

Tai Diéu 3 cua “Hop ddng hop tac ba bén” giita VCB, Chu dau tu va Ong
S, ba Nh quy dinh vé nguyén tic xir 1y trong truong hop Hop dong mua ban nha
cham dut:

“3.1. Chui dau tw khdu trir tdt ca cdc nghia vu tai chinh ma khdach hang
phdi trd cho chii dau tw trong trwong hop Hop dong mua ban bi cham dirt (néu
c6 theo quy dinh cia Hop dong mua ban) dam bdo Ngdn hang thu di von vay
bao gom goc vay, ldi vay va cdc nghia vu tai chinh khdc (1di trén du no goc bi
qud han, 1di chdm tra, phi tra no truée han) dwoc quy dinh trong Hop déng cho
vay tieng lan trung va dai han sé 98/2018/KHBL-The Emerald....

3.2. Chu dau tw cé trach nhiém ban giao/chuyén toan bo khoan con lai
(bao gom nhung khong gidi han: Tién tw c6 ciia khach hang va von vay Ngdn
hang)cho Ngan hang.”

Can ctt vao Hop ddng tin dung ky gitta VCB va nguyén don; cin c& vao
Hop ddng hop tac ba bén va dir liéu thdng tin do VCB cung cap vé sb tién i
nguyén don da tra theo 16 trinh cho VCB tinh dén ngay 31/5/2022, Ban 4n so
tham budc bi don phai tra cho nguyén don s tién 1di ma nguyén don da tra cho
VCB dugc tinh theo thuc té s6 13i di tra dén ngay 31/5/2022 theo yéu cau khai
kién 1a: 628.393.099,00 dong x 55% = 345.616.204,00 dong |4 dung.

Trong tong sb tién ma nguyén don da thanh toan cho bi don theo 6 dot 12
2.766.340.432 dong ma nay bi don phai tra lai nguyén don thi sb tién thanh toan
tir dot 2 dén dot 5 (tong cong 1a 1.975.957.2304) 1a tién Ngan hang VCB cho
nguyén don vay theo 05 gidy nhan no (395.191.446 dong theo Gidy nhdn ng s6
01 ngay 20/4/2018; 395.191.446 dong theo Gidy nhdn no s6 02 ngay
11/06/2018; 395.191.446 dong theo Gidy nhdn no s6 03 ngay 26/7/2018;
395.191.446 dong theo Gidy nhdn no sé 04 ngay 30/8/2018; (04 Gidy nhdn no
kém 1ty nhiém chi chitng minh s6 tién cho vay theo Hop dong cho vay timg lan
trung dai han s6 98/2018/KHBL-TSK ngay 17/4/2018); 395.191.446 dong theo
Gidy nhdn no s6 01 ngay 12/02/2018 (01 Gidy nhén no kém 1y nhiém chi chiing
minh sé tién cho vay theo Hop dong cho vay timg lan trung dai han sé
22/2018/KHBL-TSK ngay 02/02/2018). Sé tién vay nay bi don chua thanh toan
lai cho nguyén don va nguyén don chua tra cho Ngan hang nén hang thang
nguyén don van phai tra 13i cho Ngan hang. Do d06, bi don con phai thanh toan
cho nguyén don 55% sb tién 13i suat ma nguyén don phai thanh toan cho Ngéin
hang VCB ké tir ngay 01/6/2022 dén ngay xét xir so tham 07/6/2022. Ké tir
ngay tiép theo ngiy xét xir so tham néu bi don chua thanh toan cho nguyén don
khoan tién 1.975.957.230d néu trén thi con phai chiu trach nhiém tra cho nguyén
don 14i suét cua sd tién chua thanh toan nay theo 13i suét cua Hop dong cho vay
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ting 1an trung dai han sé 98/2018/KHBL-TSK ngay 17/4/2018 va Hop dong
cho vay ting 1an trung dai han s 22/2018/KHBL-TSK ngay 02/02/2018.

S6 tién con lai ma bi don phai tra cho nguyén don (2.766.340.432d
+345.616.204d - 1.975.957.2304) thi ké tir ngay nguyén don c6 don yéu cau hti
hanh 4an ma bi don chua tra hodc chua tra hét thi bi don con phai chiu 13i suét
theo murc 13i suit quy dinh tai khan 2 Diéu 468 Bo luat TTDS 2015.

3. V& yéu cau bdi thwong cia bi don

3.1. Viéc cham dat hop déng mua ban ¢ 16i cta ca 2 bén nhu trén da
nhan dinh nén ban an so tham khong chap nhan yéu cau bdi thuong thiét hai cta
bi don d6i v6i nguyén don theo Piéu 12 khoan 3 diém b vé viéc budc nguyén
don chiu phat do vi pham hop ddng 1a 3.951.914.463 (tong gia tri hop ddng) x
8% = 316.153.157 dong la dung

3.2. Vé yéu cau bdi thuong thiét hai do vi¢c cham thuc hién nghia vy
thanh toan:

Céac chimg tir ma bi don dua ra thdy c6 cin cir xac dinh nguyén don vi
pham vé thoi han thanh toan tién dot 2,3. Do hop dong chua quyét toan nén viéc
bi don ¢6 yéu cau nguyén don phai boi thuong thiét hai do cham thanh toan tién
dot 2,3 1a ¢6 can ctr chap nhan va khong chap nhan ¥ kién nguyén don dua ra la
d3 hét thoi hiéu khoi kién doi bdi thudng thiét hai nhu ban 4n so thim quyét
dinh 1 dtng. Do d6, nguyén don phai tra cho bi don sd tién 13i qua han dot 2,
dot 3 tinh dén ngay xét xir so tham 1a 3.556.723 dong nhu ban 4n so tham tuyén.

Ngay 09.9.2019 1a ngay bi don théng bao nguyén don dén nop tién dot 7
va phi bao tri va nhan ban giao nha nhung nguyén don khong ndp tién dot 7 cho
bi don nén nguyén don phai chiu trach nhiém boi thudng thiét hai cho bi don do
viéc cham thanh toan v&i muc 131 suat quy dinh tai khoan 2 Diéu 468 Bo luat
dan sy 2015 theo sd tién dot 7 phai ndp trén co sé ty 18 161 45% ctia nguyén don
tinh tir ngay 09/9/2019 dén ngay 28/12/2020 12 105.812.518 dong nhu ban 4n so
tham quyét dinh 13 c6 can cir.

3.3. Yéu cau boi thudong ctia bj don vé chi phi thué don vi tu van: Pay la
chi phi hop 1y va duoc coi 1a boi thuong thiét hai ngoai hop dong. Do d6, ban an
so tham chap nhan yéu cau bdi thudng nay cia bi don trén co s s tién thuc té
thué don vi tu van va 16i ctia cac bén, budc nguyén don phai bdi thuong cho bi
don s6 tién 13 45.000.000d 1 dung phép luat.

3.4. Cac yéu cau cta bi don vé viéc budc nguyén don boi thuong cac chi
phi vé 1anh dao, nhan vién bé ngay cong giai quyét tranh chap, chi phi bao quan
can ho, tién phat vi pham do chdm nhén ban giao can ho; khoan tién boi thuong
do can ctr vao diém b(ii) khoan 1 Piéu 12 cta hop dong voi sd tién 790.382.893
dong khong duoc ban 4n so thAm chap nhéan, cic van dé nay khong co khang
cao, khang nghi nén c6 hiu lyc phap luat.

[5]. V& 4n phi DSPT: Do ban 4n so tham bi sira nén nguyén don khang
c4o khong phai chiu an phi dan sy phuc tham.

Byi cac lé trén!
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QUYET PINH:

Cin civ vao khodn 2 Piéu 308 Bj Ludt to tung din sw nim 2015.

Stra mot phan Ban 4n dan sy so tham sé 11/2022/DS-ST ngay 07/6/2022
cua Toa an nhan dan quan Hoan Kiém, Ha Noi. Cu thé:

Ap dung:

- Diéu 117, 584, 585, 588, 589, 608 ctia B¢ Ludt Ddn su;

- Piéu 117, 120, 121, 122 ciia Ludt Nha 6;

- Ludt kinh doanh Bat dong san,

- Ludt Bao vé nguoi tiéu dung;

- Ludt cdc t6 chire tin dung nam 2010,

- Luat ngan hang Nha nuoc Viét Nam nam 2010;

- Diéu 2, 6, 7, 9, 30 ciia Ludt Thi hanh dn dan su;

- Piéu 12 Ludt qudng cdo;

- Diéu 26 ciia Nghi quyét sé 326/2016/UBNVOH14 ngay 30 thing 12 ndam
2016 ciia UBTVOH vé mirc thu, mién, giam, thu, ndp, qudn 1y va sir dung én phi
va l¢ phi Toa an,

|. Pinh chi giai quyét doi vdi mot phan yéu cau khoi kién cia dong
nguyén don ong Phung Van S va ba Pham Tuyét Nh dbi véi bi don la Cong ty
Co phan Pau tu Bat dong san My Dinh vé viéc budc bi don boi thudng céc
khoan thiét hai phét sinh khac bao gom:

1.1. Chi phi phai thué nha ¢ cho gia dinh nguyén don: tir ngay 01/9/2019
tam tinh dén ngay xét xir so tham 01/4/2022 sb tién 1a: 496.000.000 dong; Chi
phi phai thué nha & cho 6ng Phung Vian S ba Pham Tuyét Nh ké tir ngay
02/4/2022 cho dén khi tra lai hét toan bo khoan tién ma éng Phung Vin S, ba
Pham Tuyét Nh di thanh toan va tién bdi thuong thiét hai phat sinh.

1.2.Chi phi di lai, chuyén phat nhanh don tir, lién lac véi Cong ty C6 phan
Pau tu Bat dong san My Dinh dé giai quyét tranh chap: 50.000.000 dong (Nam
muoi triéu déng).

1.3. Chi phi thué don vi tu van giai quyét tranh chap: 80.000.000 dong
(Tam muoi triéu dong).

I1. Chap nhan yéu cau khoi kién ctua dong nguyén don, chip nhan yéu cau
phan td ctia bi don vé viéc: Chadm dut viéc thuc hién HPMB cin ho chung cu s6
575/2017/HPMB-MD-E2.11.3 ngay 12/11/2017 dugc ky két gitta dng Phing
Vin S v6i Cong ty Pau tu Bat dong san My Dinh.

I11. Chip nhan mot phan yéu cau boi thuong thiét hai ctia nguyén don ddi
v6i Cong ty Co phan Pau tu Bat dong san My Pinh. Cu thé :

3.1. Buoc Cong ty C6 phan Pau tu Bat dong san My Dinh phai hoan tra
toan b sb tién ma éng Phung Vin S ba Pham Tuyét Nh da thanh toan tir dot 01
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dén dot 06 vai sb tien 2.766.340.432 dong (Hai ty, bay traim sau muoi sau triéu,
ba traim bon muoi nghin, bon trim ba muoi hai d6ng).

3.2. Budc Cong ty Co6 phan Pau tu Bat dong san My Pinh phai tra cho
nguyén don khoan tién 13i ma nguyén don 6ng Phing Vin S, ba Pham Tuyét Nh
da chi tra cho Ngan hang VCB d6i voi khoan tién vay dé thanh toan tién nha cho
Cong ty C6 phan Pau tu Bat dong san My Dinh theo Hop dong cho vay ting lan
trung, dai han ngay 17/4/2018 s6 98/2018/KHBL-The Emerald, Hop dong cho
vay ting lan trung dai han ngay 02/02/2018 s 22/2018/KHBL-The Emerald
tinh dén ngay 31/5/2022 sé tién 1a 345.616.204,00 d¢ong (Ba trim bon muoi nim
triéu, sau trim mudi sau nghin, hai trim linh tu ddng).

Tong cong Cong ty Co phan Pau tu Bat dong san My Binh phai tra cho
nguyén don s6 tién tinh dén ngay 31/5/2022 1a: 3.111.956.636d.

3.3. Buoc Cong ty C6 phan Pau tu Bat dong san My Dinh phai thanh
toan cho nguyén don 55% so tién 1i suat ma 6ng Phung Van S, ba Pham Tuyét
Nh phai thanh toan cho Ngan hang VCB ké tir ngay 01/6/2022 dén ngay xét xir
so tham 07/6/2022.

3.4. K& tir ngay tiép theo ngay xét xir so tham 1a ngay 08/6/2022, néu bi
don chua thanh toan cho nguyén don khoan tién 1.975.957.230d thi con phai
chiu trach nhiém tra cho nguyén don 14i suit cta so tién chua thanh toan nay
theo 14i sudt cia Hop dong cho vay ting 1an trung dai han s6 98/2018/KHBL-
TSK ngay 17/4/2018 va Hop dong cho vay ting lan trung dai han sb
22/2018/KHBL-TSK ngay 02/02/2018 cho dén khi tra xong.

Poi véi  khodn  tien  1.135.999.406dong  (3.111.956.636dong-
1.975.957.230dong= 1.135.999.406dong va 55% sé tién ldi tir ngay 01/6/2022
dén ngay 07/6/2022 ma Ong S, ba Nh trd cho Ngdn hang VCB theo Hop dong
cho vay ting lin trung, dai han ngay 17/4/2018 sé 98/2018/KHBL-The
Emerald, Hop dong cho vay tumg lan trung dai han ngay 02/02/2018 s
22/2018/KHBL-The Emerald thi ké tir ngdy ban an c6 hiéu luc phap luat,
nguyén don c6 don yéu cau thi hanh 4n ma bi don chua thi hanh hodc chua thi
hanh xong thi bi don con phai chiu 13i trén s tién cham thi hanh an theo mirc 14i
suat quy dinh tai khoan 2 Piéu 468 cua B luat Dan sy tuong tng véi thoi gian
chua thi hanh an.

3.5. Khong chap nhan yéu cau cua dong nguyén don budc bi don 1a Cong
ty Co phan Pau tu Bat dong san My Dinh thanh toan khoan tién phat vi pham
Hop dong sé tién 1a: 202.574.878 dong (Hai trdm linh hai triéu, nim trim bay
muoi tu nghin, tm trim bay muoi tdm dong).

IV. Chap nhan mot phan yéu cau phan té cua Cong ty Co phan Dau tu
Bat dong san My Pinh vé viéc yéu cau boi thuong thiét hai dbi voi Ong S, ba
Nh. Cu thé:

4.1. Bubc 6ng Phung Vin S, ba Pham Tuyét Nh phai thanh toén cho Cong
ty Co phan Pau tu Bat dong san My Pinh cac khoan tién sau:
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- Lai phat qué han dot 2: 2.963.936 déng (Hai tri€u, chin tram sdu muoi
ba nghin, chin trim ba muoi sdu dong)

- Lai phat qua han dot 3: 592.787 ddng (Nam tram chin muoi hai triéu,
bay tram tam muoi biy dong)

- Mot phan Lii phat qué han dot 7: 105.812.518 dng (Mot tram linh nim
triéu, tdm trim mudi hai nghin, nim trim muoi tam dong)

- Chi phi thué don vi cung cap dich vu phap ly giai quyét tranh chap sé
tién 1a: 45.000.000 dong (Bén muoi nim triéu ddng).

*Tong sé tién dng Phung Vin S, ba Phgm Tuyét Nh phai thanh toan cho
Cong ty Co phan Pau tw Bdt déng san My Dinh 1a: 154.369.241 dong. Sb tién
nay duoc khau trir vao sé tién ma bi don phai thanh toén tra nguyén don.

4.2. Khong chap nhan yéu cau phan to ciia Cong ty CO phan Pau tu Bat
dong san My Dinh budc dng Phung Vin S, ba Pham Tuyét Nh thanh toan céac
khoan tién sau:

- Khoan tién phat vi pham bang 8% gié tri cin ho (khong bao gdm phi
bao tri) véi s6 tién la: 3.951.914.463 x 8% = 316.153.157 dong (Ba trim mudi
sau triéu, mot trdm nam muoi ba nghin, mdt trdm nam muoi bay déng);

- Chi phi 02 nhéan sy bo ngay cong dé theo ddi, thu thap tai liéu tir cac
phong ban dé theo ddi subt qua trinh vu an s tién 13 8.000.000 dong (Tam triéu
dong).

- Chi phi 1anh dao cua bi don sir dung ngay cong (40 triéu/thang) dé hop
vé vu Viéc ciia ong Phung Van S: (05 lanh dao x 01 ngay x 1.600.000 dong) =
8.000.000 ddng (Tam triéu dong).

- Chi phi bao quan can ho véi s6 tién 199.200.000 dong (Mot tram chin
muoi chin triéu, hai trim nghin dong).

- Khoan tién phat vi pham do cham nhan ban giao can hd voi s6 tién
1.968.053.403 dong (Mot ty, chin trim sau muoi tam triéu, khong trim nim
muoi ba nghin, bn trim linh ba dong).

- Khoan tién khong théng nhat mic bdi thudng cin ctt vao diém b(ii)
khoan 1 Diéu 12 ciia hop dong voi so tién 790.382.893 dong (Bay trim chin
muoi triéu, ba trim tdm muoi hai nghin, tdm trim chin muoi ba dong).

VI. An phi dan sy so' tham:

6.1. Ong Phung Van S, ba Pham Tuyét Nh phai chiu chung sd tién an phi
dan su so tham 1a: 18.147.205 dong (Mudi tam tri¢u, mot tram bon muoi bay
nghin, hai trim linh nim ddng. Ong, ba dugc trir vao sb tién tam Gng an phi 1a:
51.712.000 d6ng da ndp tai Chi Cuc thi hanh an dan sy quan Hoan Kiém, theo
bién lai s6 AA/2016/0018026 ngay 09/11/2020; Ong Phung Vian S, ba Pham
Tuyét Nh duoc nhan lai 33.564.795 déng (Ba muoi ba tri€u, ndm tram sau muoi
tu nghin, bay trim chin muoi 1dm dong) tam Gmg an phi da nop.
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6.2. Cong ty C6 phan Pau tu Bat dong san My Dinh phai chiu
192.034.921 ddng (Mot tram chin muoi hai triéu, khong trim ba muoi tu nghin,
chin trim hai mwoi mét déng) an phi dan sy so tham; dugc trir vao s tién tam
g an phi so tham 13: 39.810.000 déng dd ndp tai Chi Cuc thi hanh an dan su
quan Hoan Kiém, theo bién lai s6 AA/2016/0018162 ngay 31/12/2020. Cong ty
C6 phan Pau tu Bat dong san My Dinh con phai nop tiép: 152.224.921 dong
(Mot tram nam muoi hai triéu, hai tram hai muoi bon nghin, chin tram hai muoi
mdt dong) an phi.

VII. An phi dan sy phiic thim: Ba Nh khong phai chiu 4n phi dan su
phtc tham, duoc nhan lai 300.000d tam ung an phi phtc tham da ndp tai BL $6
0051706 ngay 30 thang 6 nam 2022 ctia Chi cuc THADS quén Hoan Kiém.

VIII. Trudng hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi
hanh an dan sy thi nguo1 dugce thi hanh an dan sy, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi
hanh an dan syu; Thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai biéu 30
Luat Thi hanh an dan su.

IX. Ban 4n phtic tham c6 hiéu luc phap luat dé thi hanh ké tir ngdy tuyén
an.

’ ) ~ HOIDONG XET XU PHUC THAM o
CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA
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Noi nhin:.
- Cac duong sy;
- VKSNDTP Ha Noi;
- Chi Cuc Thi hanh an DS
quan Hoan Kiém;
- Toa 4n quan Hoan Kiém;
- Luu Ho so, Vin phong;

T/M HOI PONG XET XU PHUC THAM
THAM PHAN - CHU TQA PHIEN TOA

NGUYEN THI THUY
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(Téng sé tién chdp nhdn theo yéu cau khoi kién ciia dong nguyén don
budc bi don thanh todn la 3.111.956.636 dong. Tong sé tién khong chdap nhdn
theo yéu cau khoi kién cia dong nguyén don budc bi don thanh todn la
202.574.878 dong), gom:

(Tong sé tién chdp nhdn theo yéu cau phdn to cua bi don bude dong
nguyén don thanh todn la 154.369.241 dong. Tong sé tién khdng chap nhdn theo
yéu cau phdn té cua bi don budc dong nguyén don thanh todn la 3.289.789453
dong), gom:

CAC HQI THAM NHAN DAN THAM PHAN - CHU TQA PHIEN TOA
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