TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH NINH THUAN Doc 1ap - Tu do - Hanh phiic

Bén 4n sb: 15/2018/DS-PT

Ngay: 17 - 4 - 2018

V/v tranh chap “Yéu cau bdi thuong
thiét hai do suc khde bi xam pham”.

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH NINH THUAN

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdm phan - Chii toa phién toa: Ba Tran Thi Bich Hong
Cdc Tham phan: Ba Ng6 Thi Trang

Ong Truong Thanh Quang.

- Thuw ky phién toa: Ong Nguyén Qudc Tam - Thu ky Toa an nhan dan tinh
Ninh Thuan.

- Dgi di¢n Vién Iq(iévm sdt nhén dén tinh Ninh Thugn tham gia phién toa:
Ong Nguyén Hong Hién - Kiém sat vién.

Ngay 17 thang 4 nam 2018 tai Tru s6 Toa an nhan déan tinh Ninh Thuén xét
xtr phiic tham cong khai vu an dan sy phiic tham thy 1y s6 03/2018/TLPT-DS ngay
23 thang 01 nam 2018 vé viéc “Yéu cau boi thuong thiét hai do strc khoe bi xam
pham”.

Do Ban 4n dan sy so tham s6 10/2017/DS-ST ngay 05 thang 12 nim 2017
cua Toa an nhan dan huyén Ninh Hai, tinh Ninh Thuan b1 khang céo.

Theo Quyét dinh dua vy an ra xét xtr phtic tham s6 14/2018/QD-PT ngay 04
thang 4 nam 2018, gitra cac duong su:

- Nguyén don: Ba Pham Thi H, sinh ndm 1960 (c6 mat)

Dia chi: Thon M1, xa N1, huyén N, tinh Ninh Thuén.

- Bi don: (A)ng’ Truong Khic L, sinh ndm 1946 (vang mit, co don yéu cau
giai quyéet, xét xir vang mat)

Dia chi: Thon M1, xa N1, huyén N, tinh Ninh Thuan.

- Nhirng nguoi c6 quyén loi, nghia vu lién quan:

1/. Anh Truong Khic H, sinh ndm 1980 (c6 mit)

2/. Chi Truong Thi Ngoc HI, sinh nim 1981 (ving mit)

3/. Chi Truong Thi L1, sinh nim 1983 (ving mat)

4/. Chi Truong Thi T, sinh nim 1985 (ving mit)



5/. Anh Truong Khéc T1, sinh nim 1986 (ving mit)
6/. Chi Truong Thi T2, sinh ndm 1991 (ving mdt)
Cung dia chi: Thon M1, xa N1, huyén N, tinh Ninh Thuéan.

- Nguoi dai dién theo Gidy Gy quyén ngay 22/8/2017 ctia anh Truong Khic
H, ghi Truong Thi Ngoc H1, chi Truong Thi L1, chi Truong Thi T, anh Truong
Khac T1, chi Truong Thi T2: Ba Pham Thi H, sinh nam 1960 (c6 mat)

Dia chi: Thon M1, xa N1, huyén N, tinh Ninh Thuan.
Ngudi khang cdo: Nguyén don ba Pham Thi H.

NOI DUNG VU AN

- Nguyén don ba Pham Thi H trinh bay:

Ba 14 vo cua 6ng Truong Khic R. Ngay 01/01/2016, ong R di an banh xéo
tai thon M1, xa N1 thi bj 6ng Truong Khic L 1a cha rudt ctia ong R chin danh
gdy thuong t1ch gay 1/3 xuong don vai trai, rung 01 cai rang. Sau khi bi danh 6ng
R di vé nha. Ngay 02/01/2016 thay vai cuia 6ng R bi sung to, nén ba dua 6ng R
dén Phong kham cta Bac si Nghia ¢ duong 16/4, thanh phd Phan Rang - Thép
Cham siéu am, chyp phim xac dinh ong R bi gdy xuong vai. Bac s Nghia bo bot,
ban thudc cho 6ng R vé nha udng, nhung ong R van thay dau. Ngay 08/01/2016,
ong R dén Bénh vién da khoa tinh Ninh Thuan kham lai. Bénh vién da khoa tinh
Ninh Thuan chup phim, b6 bot lai va ké don thube cho ong R vé nha. Khoang 01
thang sau, vét thuong ctia ong R binh thuong, nhung van bi dau vai nén khong thé
di lam duoc. Ba da chi phi diéu tri thuong tich cho dng R theo bang ké da ndp cho
Toa an.

Ong R chét ngay 18/01/2017 do bi bénh, khong dé lai di chuc.

Nay ba khoi kién yéu cau Toa an giai quyét budc ong Truong Khic L phai
boi thuong cho ba cac chi phi diéu tri thuong tich cho 6ng R, cu thé nhu sau:

- Tién S6 don mua thudc ngay 06/01/2016: 129.000 dong.

- Bién lai thu phi ngay 07/01/2016: 15.000 dong.

- Bién lai thu phi ngay 07/01/2016: 131.000 dong.

- Bién lai thu phi ngay 08/01/2016: 100.000 dong.

- Bién lai thu phi ngay 08/01/2016: 200.000 dong.

- Bién lai thu phi ngay 22/02/2016: 210.000 dong.

- Tién chup X quang ngay 02/02/2016: 650.000 dong.

- Bién lai thu phi ngay 22/02/2016: 15.000 dong.

- Bién lai thu phi ngay 16/3/2016: 200.000 dong.

- Bién lai thu phi ngay 16/3/2016: 535.000 dong.

- Bién lai thu phi ngay 16/3/2016: 1.020.000 dong.

- Tién xing xe ché tai kham va chtng thuong giam dinh 10 vong: 1.000.000
dong.

- Tién mat thu nhap do khéng lao dong dugc 90 ngay x 200.000 dong =
18.000.000 dong.

- Tién ton that tinh than 5.000.000 dong.

- Tién an udng bdi dudng va cac chi phi khic trong 90 ngay: 450.000 dong.
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Téng cong: 27.655.000 dong.

- Bi dom 6ng Truwong Khic L trinh bay:

Ong 1a chu rudt cia ong Truong Khic R. Khoang 13 gid 30 phut ngay
01/01/2016, 6ng di ra trude nha thi nghe dng R noi nhiing 161 1€ thd tuc, xac pham
ong. Ong héi ong R tai sao lai xc pham 6ng thi 6 ong R danh 6ng ngé xudng dat,
dong thoi lay mii bao hiém d4nh vao ngudi ong. Ong nam chan 6ng R kéo lam
6ng R ngi xudng dit, moi ngudi can ngin nén dng di vao nha, nhung ong R van
dung ngoai chuii ong va chinh quyén dia phuong khoang 10 phit roi 6ng R di xe
vé nha. Khi danh nhau, 6ng khong thiy ong R bj thuong tich gi.

Sau d6 may ngay, Cong an xi N1, huyén N moi ong 1én lam viéc, thong béao
cho 6ng biét 6ng R bi giy Xuong vai.

Ong khong d6ng ¥ bdi thudng thiét hai theo yéu cau khai kién ctia ba Pham
Thi H, vi su viéc danh nhau xay ra vao ngay 01/01/2016 déu do 15i ciia ong R.
Thuong tich cua 6ng R khong phai do 6ng gay ra.

- Nhirng ngudi ¢é quyén loi, nghia vu lién quan: anh Truong Khic H, chi
Truong Thi Ngoc H1, chi Truong Thi L1, chi Truong Thi T, anh Truong Khéc
T1, chi Truong Thi T2 iy quyén cho ba Pham Thi H tham gia té tung trinh bay:
Céc anh chi 1a con d¢ cta vo chong ong Truong Khic R ba Pham Thi H. Cac anh
chi dong ¥ v&i ndi dung trinh bay va yéu cau khaoi kién cia ba H.

Tai Ban an dan sy so tham s 10/2017/DS-ST ngay 05 thang 12 nim 2017
ctia Toa an nhan dan huyén Ninh Hai da quyét dinh:

- Ap dung: Cac diéu 26, 35, 39, 147, 227, 228 B6 luat t6 tung dan sy nim
2015. Cac diéu 584, 585, 586, 590 Bo luat dan sy nim 2015. Nghi quyét
326/2016/NQ-UBTVQH14 ngay 30/12/2016 quy dinh vé muc thu, mién, giam,
thu n0p quan 1y va st dung an phi, 1¢ phi Toa an.

- Tuyén xtr: Chip nhan mét phan yéu cau khoi kién vé viéc “Tranh chip boi
thuong thiét hai ngoai hop ddng do strc khoe bi xdm pham” cta ba Pham Thi H
d6i voi ong Truong Khic L.

. Bugc 6ng Truong Khic L phai bdi thudng cho ba Pham Thi H 6.327.500
dong.

Ngoai ra ban 4n so thAm con tuyén vé an phi dan su so tham, 13i suat chim
thi hanh 4n, quyén thoa thuan thi hanh an va quyén khang cdo cia cac duong su.

Ngay 19/12/2017, Nguyén don ba Pham Thi H lam don va ndp don khéng
céo cho Toa an vao ngay 21/12/2017. Noi dung khang cdo: Yéu cau ong Truong
Khic L phai bdi thuong cho ba H 27.595.000 dong chi phi diéu tri thuong tich
cho 6ng R, vi 6ng L da danh gy thuong tich cho dng R gély 1/3 xuong doan vai
trai, ryng 01 rang. Toa an cap so tham xéac dinh 6ng R va ong L ¢6 16i ngang nhau
dé tinh sd tién boi thudng 1a khong ding quy dinh phap lut.

- Tai phlen toa phuc tham, dai dlen Vién kiém sat nhin déan tinh Ninh
Thuén phat biéu y kién vé viéc giai quyet vu an:

Tham phan - Chu toa phién toa, Thu ky Toa an va cac Tham phan tham gia
phién toa da chap hanh ding cac quy dinh vé: Thu ly xét xur phic tham, chuan bi

3



xét xtr phic th‘ém, triéu tip nhitng nguoi tham gia xét xi phuc thim theo quy
dinh tai cac Diéu 285, 286, 294 Bo luat to tung dan su;

~ Vige chap hanh phap luat cua nguoi tham gia t6 tung tir khi Toa an cip phuc
tham thy 1y cho vy an cho dén thoi diém xet xur tai phién toa hom nay da thyc
hién dung cac quy dinh tai cac biéu 70, 71, 72, 73, 86, 234 B9 luat t6 tung dan
su.

Can ct tai liéu, ho so vu an va két qua tranh tung tai phién toa; D& nghi Hoi
déng Xét xur phuc tham ap dung khoan 2 Diéu 308 BO luat TH tung dan su; Stra
Ban 4n dan su so thim s6 10/2017/DS-ST ngay 05 thang 12 ndm 2017 cta Toa
an nhan huyén N. Budc Bi don 6ng Truong Khic L phai bdi thudng cho ba Pham
Thi H 11.205.000 dong chi phi chita tri vét thwong, mét thu nhap ciia 6ng R.

NHAN PINH CUA TOA AN:
- V@ thii tuc to tung:

Tai phién toa phic tham, Bj don ong Truong Khic L Vang mit. Ong L ¢6
don xin xét x{r ving mat (BL 109, 114); Nhitng Nguoi c6 quyén loi, nghia vu lién
quan chi Truong Thi Ngoc H1, chi Trwong Thi L1, chi Truong Thi T, anh Truong
Khéc T1, chi Truong Thi T2 vémg mgt. Chj H1, chi L1, chi T, anh T1, chi T2 uy
quyén cho ba Pham Thi H tham gia t6 tung theo Gidy ny quyen ngay 22/8/2017
(BL 35) Can cir khoan 1 Diédu 228 B luat t6 tung dan su; Hoi dong xét xtr xét xtr
vu an vang mat 6ng L, chi H1, chi L1, chi T, anh T1, chi T2.

- Vé ndi dung: Tai phién toa phuc tham, Nguyén don ba Pham Thi H khong
rat don khai kién; khong thay doi, bo sung, khong rat don khang cao. Cac duong
su khong tu thoa thuan dugc voi nhau vé viée giai quyét toan bd vu an. Qua céc
tai liéu, chimg ctr ¢6 trong ho so vu an, ndi dung trinh bay cia cac duong su dugc
tham tra tai phién toa; Can cir két qua tranh luan tai phién toa, Toa an cap so tham
xéac dinh quan hé phap luat 13 “Yéu cau boi thuong thiét hai do strc khoe bi xam
pham” dugc quy dinh trong Bo luat dan sy ndm la diing quy dinh phap luét.

Tai phién toa phiic thim, Nguyén don ba Pham Thi H, nhimg Ngudi c6
quyén loi, nghia vu lién quan anh Truong Khic H, chi Truong Thi Ngoc HI, chi
Truong Thi L1, chi Truong Thi T, anh Truong Khic T1, chi Truong Thi T2 (uy
quyén cho ba H tham gia t6 tung) dé nghi Hoi dong Xet xu chép nhan yéu cau
khang cao ctiia Nguyén don; Stra Ban an dan sy so tham s 10/2017/DS-ST ngay
05 thang 12 ndm 2017 cta Toa 4n nhan dan huyén Ninh Hai.

- Xetyéu cau khang cdo cua Nguyén don ba Pham Thi H ¢6 ndi dung: Yéu
cau ong Truong Khac L phai boi thuong 27.595.000 dong chi phi di€u tri thuong
tich cho 6ng R, vi 6ng L chan danh gay thuong tich cho 6ng R gy 1/3 xuong
doan vai trai, rung 01 rang. Toa an céap so tham nhan dinh 6ng R va 6ng L ¢6 16i
ngang nhau dé tinh S0 tién b91 thuong 1a khong dung quy dinh phéap luat. Hoi
dong xét xtr phtc tham xét thay:

Xét vé 161 gy ra thuong tich cho éng Truong Khic R:
+ Tai Pon trinh bay ngay 31/7/2017 (BL 40), Bién ban ldy 10i khai ngay
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17/10/2017 (BL 41), Bon trinh bay ngay 08/4/2018 (BL 114) 6ng Truong Khic
L khai: Ong nam chan 6ng R kéo lam 6ng R ngi xuéng dat.

+ Tai Gidy chimng thuong s6 1600394-GCT/NgT ngay 08/01/2016 ctia Bénh
vién da khoa tinh Ninh Thuan (BL 28) thé hién: Bénh nhan ong Truong Khéc R
- sinh nam 1955. Pia chi: My Tuong 1, Nhon Hai, Ninh Hai, Ninh Thuan. Chan
doan: Gay 1/3 ngoai xwong don trai + Rung mat rang 14.

+ Tai Bién ban két luan giam dinh phap y vé thuong tich ngay 18/3/2016
ctia Trung tdm phap y tinh Ninh Thuén ddi v6i 6ng Truong Khéc R (BL 26, 27)
thé hién: Viing xuong don trai khong phat hién dau tich, xuong don hai bén can
d6i. Gay 1/3 ngoai xuwong don trai can tét thing truc (10%). Nhan dinh: Vét
thuong da qua qua trinh diéu tri, d3 nhan dinh vét thuong trén do vat tay tac dong
tao nén.

+ Tai Két luan diéu tra s0 32/KLDT-CQCSDT ngay 21/9/2016 cua Cong
an huyén N da két luan: “... Thuong tich 6ng Truong Khac L dé gay ra cho ong
R cu thé 1a gay 1/3 xuong don vai trai (10%). Riéng vé vét thuong rung mat rang
14 14 khi danh nhau, ring 6ng R van con, khong bi rung mat ma chi bi chay mau
miéng. Xac dinh thuong tich rung mat rang 14 (2,5%) do ong L gay ra la khong
co can cur ... Hanh vi dung tay chup lay chan 6ng Truong Khic R day ra phia
trude lam 6 ong R ngi nghiéng xudng dat, giy 1/3 xuong don vai trai gdy thuong
tich cho 6ng R véi ty 18 10% chua dén muc xir 1y trach nhiém hinh su”.

Véi cac tai lidu ching ctt néi trén, du co so xac dinh: Ong Truong Khic L
d3 c6 hanh vi cd ¥ nam chan 6ng R kéo 1am cho ong R nga xudng dat, gay thuong
tich lam gy 1/3 xuwong don vai trai (10%) cho 6ng Truong Khic R, ong R phai
chi phi diéu tri vét thuong nhu Toa an cip so thim nhan dinh 1 c6 co s6.

Tai Khodn 1 va khoan 2 Dicu 585 B¢ ludt dan sy quy dinh:
“1. Thiét hai thuc té phai dugc boi thuong toan bd va kip thoi...

2. Nguoi chiu trach nhi¢m boi thuong thi¢t hai co thé duoc gidm mirc boi
thuong néu khong ¢ 18i hodc c6 161 vo ¥ va thiét hai qua 16n so véi kha nang kinh
té ctia minh.”

Xét thay: Toa an cip so tham xac dinh 6ng L va ong R ¢6 16i ngang nhau Ia
khong dung quy dinh cta phap luat, nén Hoi dong xét xir phuc tham xac dinh 16i
gay ra thuong tich cho 6ng R 1a hoan toan do ong L.

- Xét vé thoi gian nghi ngoi phuc hdi strc khoe cta 6ng R:

+ Tai Bién ban xac minh ngay 29/9/2017 (BL 67) do Toa 4n nhan dan huyén
Ninh Hai lap thé hién: Ong R trudc day lam nong, thu nhap theo mua vy, nhiing
ltc ranh rdi khong 1am nong, ong R di 1am thém nghé phu ho. Hién nay tai thon
MI, xa N1 cong lam nghé phu hé 1a 200.000 dong/ngay, con lam ndng (trong
hanh, t6i) cong lao dong ciing 13 200.000 dong/ngay.

+ Tai Bién ban x4c minh ngay 30/3/2018 do Toa 4n nhan dan tinh Ninh
Thuan 1ap (BL 115) thé hién: Cian ctr Gidy chimg thuong s6 1600394-GCT/NgT
ngay 08/01/2016 ctia Bénh vién da khoa tinh Ninh Thuén, chuan doan vét thwong



ctia ong Truong Khic R 1a: Gdy 1/3 xuong don vai trai va rung ring thir 14, thoi
gian dé ong R lao dong binh thudng 1a khoang 03 thang, khi xuong don trai hoi
phuc.

Vi vy, Toa an cdp so tham xac dinh thoi gian 6ng R khong thé lao dong
duoc 13 01 thang, dé tinh thu nhap thuc té bi mat cua ong R 14 khong phu hop thuc
té. Vi vay, Hoi déng x¢t xur phic tham xé4c dinh thu nhap thuc té bi mat cua ong
R 12 03 thang (90 ngay), mdi ngay 200.000 dong, tinh thanh tién 1a 18.000.000
ddng (cach tinh: 90 ngay x 200.000 dong/ngay).

Dbi voi cac chi phi chita tri vét thuong 3.205.000 ddng; Tién xing xe ché di,
vé tai kham, chimg thuong, giam dinh 10 vong 1.000.000 dong; Tién in udng boi
dudng trong 90 ngay 450.000 dong; Ton that vé tinh than 2.000.000 df)ng déu co
hoa don ching tur, chi phi hop ly, nén khéng c6 co so dé xem xét yéu cau khang
c4o tang muc boi thuong dbi voi cac chi phi nay cua ba H.

Can cr Khoan 2 Piéu 308 B luét tb tung dan su; Ho1 dong xét xur phuc tham
chép nhan mot phan ndi dung yéu cau khang céo cua ba Pham Thi H; Chap nhan
mot phﬁn dé nghi cua dai dién Vién kiém sat tai phién toa; Stra Ban an dan su so
tham sb 10/2017/DS-ST ngay 05 thang 12 ndm 2017 ctia Toa 4n nhan dan huyén
Ninh Hai vé 13i, thoi gian mét thu nhap cua 6ng R, an phi dan su so tham; Budc
ong Truong Khic L phai co trach nhiém bdi thuong cho ba Pham Thi H
24.655.000 dong chi phi diéu tri vét thuong, mat thu nhap, ton that tinh than cta
6ng R (cach tinh: 3.205.000 déng + 1.000.000 déng + 450.000 déng + 18.000.000
dong + 2.000.000 dong).

- V& 4n phi dan sy so thAm: Bj don ong Truong Khéc R phai chju 1.232.750
dong an phi dan su so tham
- Vé an phi dan sy phtic thAm: Do sira ban an dan sy so thAm, nén ba Pham
Thi H khong phai chiu dn phi dan sy phuc tham.
Vi cac 1€ trén,
QUYET PINH:

- Ap dung: Khoan 2 Piéu 308 B9 luat té tung dan su

Stra Ban an dan sy so thim s6 s6 10/2017/DS-ST ngay 05 thang 12 nim
2017 ctia Toa &n nhan dan huyén Ninh Hai.

Chép nhin mot phan nodi dung yéu cau khang céo cia ba Pham Thi H.

- Ap dung: Piéu 26, Diéu 35, Piéu 39, Diéu 147, Diéu 148, Piéu 227 va
Diéu 228 B luat t6 tung dan sy. Diéu 584, Diéu 585, Diéu 586, Piéu 590 cua
B¢ luat dan sy. Nghi quyét 326/2016/NQ-UBTVQH14 ngay 30/12/2016 quy
dinh vé mirc thu, mién, giam, thu ndp, quan 1y va st dung an phi, 1é phi Toa an.

- Tuyén xir: Chip nhan mot phan yéu cau khoi kién cua Nguyén don ba
Pham Thi H d4i véi 6ng Truong Khic L.

+ Budc ong Truong Khic L phai co trach nhiém boi thudng cho ba Pham
Thi H chi phi diéu tri vét thuong, mét thu nhap, ton that tinh than cta ong Truong
Khic R 24.655.000 dong (bang chir: Hai muoi bon triéu sau trim nim muoi lam
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nghin dong).

Ké tir ngay c6 don yéu cau thi hanh an cua nguoi duoc thi hanh an cho dén
khi thi hanh xong tat ca cac khoan tién, hang thang bén phai thi hanh &n con phai
chiu 13i suat cua s tién con phai thi hanh &n theo muc 14i suat quy dinh tai khoan
2 Diéu 468 Bo luat dan su.

- V& an phi dan su so tham: Bi don 6ng Truong Khic R phai chiu
1.232.750 d6ng an phi dan su so tham.

- V& 4n phi dan sy phiic tham: Nguyén don ba Pham Thi H khong phai
chiu an phi dan sy phuc tham.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hoic bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi
hanh an dan sy, thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat thi hanh an dan su.

An xtr phtic tham, ¢6 hiéu luc phéap luat ké tir ngay tuyén an.

Noi nhin: TM. HQOI PONG XET XU PHUC THAM
- Céc duong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Ninh Thuén;

- TAND huyén Ninh Hai;

- Chi cuc THADS huyén Ninh Hai;

- Phong Kiém tra nghiép vu va thi

hanh an;

- Phong HC-TP;

- Luu (HS-AV). Tran Thi Bich Hong






