TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BA RIA - V Poc 1ap - Tw do - Hanh phiic

Ban 4n s6: 06/2019/LD-PT
Ngay: 15/10/2019
“V/v: Tranh chap don phuong
cham dut hop dong lao dong”

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BA RIA -V

Thanh phdn Héi dong xét xir phiic thim gom cé:

- Tham phadn — chii toa phién toa: 6ng Tran Minh Bic

- Cdc tham phan: ba Ly Thi Lé Thuy
ong Pham Trung Diing

Thu ky Toa dn ghi bién bdn phién toa: ba Phan Thi Thuy Quyén — Can b Toa
an nhan dan tinh Ba Ria - V.

Dai dién Vign kiém sdt nhin dan tinh Ba Ria - V tham gia phién tda: ba Lé
Thi Ven — Kiém sat vién.

Trong cac ngay 10, 15 thang 10 N 2019, tai tru s6 Toa an nhan dan tinh Ba Ria
-V, xét xir phiic tham cong khai vu 4n lao dong thu 1y sé 04/2019/TLPT-LP ngay
27/02/2019 vé “Tranh chap don phuong chdm dut hop dong lao dong”, do ban an
lao dong so tham sd 06/2018/LDST ngay 30/11/2018 ctia Toa an nhan dan thanh
phd V bi khang céo; theo Quyét dinh dua vu an ra xét xir s 05/2019/QDPT-LD
ngay 06/5/2019; cac quyét dinh hodn phién toa s6 07/2019/QD-PT ngay 29/5/2019,
s6 12/2019/QD-PT ngay 12/9/2019; cic quyét dinh tam ngimg phién toa sb
10/2019/QD-PT ngdy 23/7/2019, s6 12/2019/QD-PT ngay 12/9/2019; c4c quyét dinh
thay d6i nguoi tién hanh t6 tung sd 05/2019/Qb-PT ngay 22/7/2019, sO
01/2019/Qb-PT ngay 07/10/2019; cac Thong bao ve viéc thay do6i thoi gian xét xur
phuc tham s 03/2019/TB-TA ngay 24/6/2019, s6 11/2019/TB-TA ngay 12/8/2019;
gitra cac duong su:

1. Nguyén don: ba Nguyén Thuy Tudng V, sinh N 1983; dia chi: phuong
TN, thanh phé V, tinh Ba Ria - V. (ving mat)

Dai dién theo 4y quyén: ba Kha Anh L, sinh N 1992 (c6 mat) + ba Phan Thi
Thuy D, sinh N 1994 (véng mat); dia chi: Phuong A, thanh phé V, tinh Ba Ria — V.
(theo Giay uy quyén lap ngay 06/12/2018)

Nguoi bdo vé quyén va loi ich hop phap cho ba V: ong Nguyén Vii L, luat su
Vin phong luat su HV thudc Poan Luat su tinh Ba Ria - V. (vang mat)

2. Bi don: COng ty trach nhiém hitu han D; dia chi: Phuong A, thanh phé V,
tinh Ba Ria - V.

Pai dién theo phép lugt: ba Bui Thi D, chic vu: Giam dbc. (vang mat)

(Cong ty d4 1am tha tuc giai thé tu nguyén do kinh doanh thua 15)



Nhitng nguroi ké thira quyén va nghia vu té tung cua bi don:

+ Ba BUi Thi D, sinh N 1974; dia chi: Khu d6 thi méi HL, phuong TH, Quén
A, Thanh pho Ho Chi Minh. (ving mit, ¢6 don yéu cau xét Xt Vang mat)

+ Ong Nguyén Buc M, sinh N 1967, dia chi: khu phé A, phuong D, thanh
phd H, tinh Bong Nai. (vang mat, c6 don yéu "cAu Xét xir vang mat)

3. Nguoi lam ching:

3.1. Ong Nguyén Hong Q, sinh N 1974; dia chi: Khu phd A, phuong P, thanh
phd H, tinh Bong Nai. (ving mat)

3.2. Ba Nham Thi Y, sinh N 1986; dia chi: Phuong A, thanh phd V, tinh Ba
Ria - V. (ving mit)

3.3. Ong Nguyén Phudc L, sinh N 1989; dia chi: Phuong A, thanh phd V,
tinh Ba Ria - V. (ving mit)

3.4. Ong B4 Manh C, sinh N 1988; dia chi: Phuong B, thanh phé V, tinh Ba
Ria - V. (ving mit)

3.5. Ba Nguyén Thuy T, sinh N 1986; dia chi: phuong N, thanh phé V, tinh
Ba Ria - V. (ving mit)

3.6. Ba Duong Thi Ta U, sinh N 1982; dia chi: Phuong B, thanh phd V, tinh
Ba Ria - V. (vang mit)

Nguwoi khang cdo: nguyén don Nguyén Thuy Tudng V
NOI DUNG VU AN:

1. Theo don khéi kién ngay 08/12/2015, don khéi kién bé sung ngay
21/7/2016 va qua trinh to tung, nguyén don Nguyén Thuy Twong V va dai dién
trinh bay:

Ngay 08/9/2014, ba va cong ty TNHH (goi tat 1a cong ty) ky két hop déng
lao dong khong xac dinh thoi han sé6 01.09.2014/HPLD/DPH, cong viéc 1a giam
dbc cong ty, mirc lwong 30.000.000 dong/thang linh truc tiép va ky nhan trong bang
luong tai cong ty. Ngay 17/7/2015, khong biét Iy do gi ma cong ty yéu cau ba ban
giao cac gidy to va con dau lai cho cong ty. Ba ban glao con dau va van dén cong ty
lam viéc binh thuong. Ngay 21/7/2015, 6ng Nguyén Puac M, chu tich Hoi dong
thanh vién goi ba Ién phong lam viéc, thong bao miéng cho ba nghi viéc cho giao
cong viéc mdi. Qud trinh lam viéc ba Iudn hoan thanh cong viéc, khong sai sot hay
vi pham ndi quy cong ty, nhung ngay 31/8/2015 Hoi dong thanh vién cong ty ra
quyét dinh s6 04 cham dut hop dong lao dong d6i véi ba. Quyét dinh khong dua ra
ly do, khong cé sy dong ¥ cua ba, va ba khong duoc bao trudce viée cho ba nghi viéc.

Vi véy, ngay 12/8/2015 ba khdi kién yéu cau Tda an tuyén hanh vi don
phuong cham dat hop dong lao dong cua cong ty 1a trai phap luat va budc cong ty
phai boi thuong 600.000.000 dong Ngay 21/7/2016, ba khai kién bd sung yéu céu
cong ty boi thudng 60.000.000 ddng bang 2 thang lwong do ba khéng yéu cau nhan
trg lai lam viéc; bdi thudng 45.000.000 dong do vi pham thoi han bao trude 45 ngay;
bdi thudng 330.000.000 dong 14 luong nhimg thang khong dugc lam viée tam tinh tir
ngay 31/8/2015 dén thang 7/2016 (11 thang); tra luong thang 8/2015 30.000.000
dong Vi ba ¢ di 1am viéc nhung cong ty chua chi tra. Tong cong cac khoan yéu cau
la 1.065.000.000 dong.
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Vi khéng chirng minh duge lwong thue linh mdi thang 30.000.000 dong, nén
ngdy 08/02/2018 ba c6 don cam két xac dinh lwong thyc linh 1a 10 - 12 triéu
ddng/thang va cam két khong c6 bat ky khiéu kién nao khac, dé nghi ap dung mirc
lwong 10 triéu ddng/thang lam cin ci tinh cac khoan boi thuong. Cu thé ba yéu cau
Toa an:

1.1. Huy quyét dinh cho thdi viéc sé 04/QDHDTV ngay 31/8/2015 ctia cong
ty TNHH D dbi véi ba.

1.2. Budc cong ty:

+ Tra luong thang 8/2015 14 10.000.000 dong;

+ Tra luong 390.000.000 déng cho nhitng ngay khong duoc lam viéc tur
31/8/2015 dén 30/11/2018 (39 thang);

+ Boi thudng do chdm dut hop dong lao dong trai phap luat 20.000.000 dong
bang 02 thang luong;

+ B61 thuong tro cap thoi viéc 20.000.000 dong bang 02 thang luong Vi ba
khong yéu cau cong ty nhan lai lam viéc;

+ Boi thudng 15.000.000 dong do vi pham tho1 han thong bao trude 45 ngay.

Tong cong: 455.000.000 dong.

2. Quéa trinh td tung, dai dién bi don cong ty TNHH D trinh bay:

Ngay 08/9/2014, cbéng ty ky két hop ddéng lao dong s
06.09/2014/HPLD/DPH véi ba Nguyén Thuy Tuong V, thoi han 01 N tir ngay
08/9/2014 dén ngay 07/9/2015, chuc danh la giam doc, muc luong 5.000.000
dong/thang Ngoai ra, ba V dugc hudéng phu cap chic vu, lwong kinh doanh, tién n
trua, tién xang... nén hang thang ba V thuc linh 10.000.000 dong 12.000.000 dong,
nhan tién mat ky nhan bang luong tai cong ty. La gidm dbc diéu hanh nhung ba V
khong co trinh do chuyén mén nén khéng biét viéc dé lam, diéu hanh kinh doanh
khong phat trién, khong dat doanh thu.

Ngay 31/3/2015, cong ty kiém ké xe may, dang kiém, phat hién thiéu 01 xe
Exciter RC150 va ding kiém kém theo nén yéu cau ba V ciing nhan vién ban hang 1a
6ng N, 6ng C ddi chiéu cac mdi ban si, Ié xem c6 viéc mat xe khong va tim nguyén
nhan; nhung ba V di khong trach nhiém trong phdi hop giai quyét vu viéc. Ngay
05/4/2015, cong ty to chic cudc hop gom: dng M, ba D (hoi dong thanh vién), ba V
(giam doc) ba H (ké toan) va 6ng N, 6ng C (nhan vién ban hang) lam r6é nguyén
nhan mat xe va trach nhiém ting ngudi. Cugc hop két luan: dng N, dng C va ba V
phai lién doi boi thuong cho cong ty, moi nguoi 1/3 gia tri chlec xe: 42.329.100
dong 3 = 14.109.700 dong. Ong N, dng C da boi thuong cho cong ty. Ba V khong
dong y, khdng ky tén bién ban, khong bdi thuong, vi cho rang ba khong truc tlep
quan ly kho xe ma giao cho 6ng N va 6ng C, nén 6ng N va 6ng C phai 1a nguoi boi
thuong xe mat.

Ba V khong co ning luc diéu hanh va quan ly cong ty, nén ngay 29/5/2015
cong ty phéi hop véi YM Viét Nam dua ba V tham gia khoa dao tao Quan |y hoat
dong tai cua hang YM ngay 25/6/2015, nhung ba V tu y rat tén khoi danh séch,
khong tham gia khoa hoc, khéng bao lai cho cong ty biét.

Ngay 15/7/2015, Hoi dong thanh vién cong ty hop nhat tri thdi bo nhiém
chtrc danh giam déc va bd nhiém chic danh cira hang truong d6i véi ba V, budc ba
V ban giao gidy to tai liéu va con dau cho cdng ty. Ngay 16/7/2015, ba V ban giao
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van ban, gidy to tai liéu cua céng ty cho ba D, ngay 17/7/2015 thi ban giao con dau.
Ngay 20/7/2015, ba V xin tng luwong thang 7, sau d6 tu y nghi viéc ma khdng xin
phép cong ty. Cong ty di nhiéu lan goi dién yéu cau ba V di lam nhung ba V khong
di. Ngay 05/8/2015, cong ty gui gidy moi ba V tr ngay 09/8/2015 dén ngay
13/8/2015 dén cong ty giai quyét viéc nghi Vviéc, nhung ba V khong dén. Ngay
15/8/2015, cong ty gui giay moi lan 2 yéu cau ba V tir ngay 18/8/2015 dén ngay
27/8/2015 dén cong ty giai quyét viéc nghi viéc, nhung ba V ciing khong dén. Ngay
27/8/2015, cong ty t6 chirc cudc hop véi 8/8 ngu:(n lao dong tham gia, xét thay hanh
vi tu y bo viéc khdng c6 Iy do caa ba V da vi pham khoan 3 Biéu 126 Bo luat Lao
dong nén nhat tri &p dung hinh thac ky luat budc théi viéc ddi véi ba V.

Ngay 31/8/2015, cong ty cham dut hop dong lao dong ddi vai ba V 1a can
ctr diém a khoan 1 Diéu 38, khoan 3 Diéu 126, khoan 3 Diéu 125 va khoan 8 Diéu
36 Bo luat Lao dong. Hop dong lao dong vai ba V hét han tir ngay 07/9/2015, va
Cong ty da dong bao hiém x& hoi, bao hiém y té va bao hiém that nghiép cho ba V
dén hét thang 8/2015. DU ba V khéng lam viéc thang 8/2015, nhung cong ty van hd
trg lwong cho ba V 1a 10.000.000 dong, ngoai ra khong dong y véi bat ky yéu cau
nao khac cua ba V.

V& 10.000.000 dong do ddi tac tra gop tién tiép thi cho nhan vién tai cira
hang ba V da ty ¥ ky hop dong chuyén vao tai khoan ca nhan thi céng ty khong co y
kién.

3. Y kién nguwoi 1am chirng:

3.1. Ong Nguyén Hong Q:

Ong 1a nhan vién céng ty TNHH HB tai Binh Duong, cling ban xe Yamaha
giéng cong ty TNHH D. Trude N 2014, ba V 1am tai Phong td chac cong ty TNHH
HB. Pau N 2014, ba V xin nghi viéc nén dng gidi thiéu, cing ba V dén gap ong M.
Ong M dong y cho ba V tht viéc diéu hanh kinh doanh khoang 3 thang tai cong ty
D, luwong thtr viéc 9.000.000 dong/thang. Vi ba V khéng cé trinh do chuyén mdn
diéu hanh kinh doanh, nén lap bang luong ciing khong biét nén 6ng M nhod ong
huéng dan tryc tiép giup ba V. Ba V va 6ng M ky hop dong tir khi nao thi ong
khong biét, nhung khi ba V can éng déu hd tro.

3.2. BaNham Th; Y:

Ba 1a nhan vién cong ty TNHH D tir N 2012. Ba biét ddi véi nhan vién nao
cling vay, sau thoi gian tha viéc 3 thang, cong ty s& ky hop ddng lao dong véi nguoi
lao dong. Hop dong dugc lap thanh 02 ban, cong ty giit 01 ban, 01 ban nop tai co
quan bao hiém x& hoi. Mtc luong cong ty tra dya trén hop dong, ngoai luong chinh
con lwong doanh thu ctia Ky thuat, tién an trwa. Ba chinh 1a thu ky ghi bién ban tai
cac cuoc hop ngay 15/7/2015, 29/8/2015. Ba V lam viéc trong nganh kinh doanh xe
may khong dung chuyén mon nén thiéu ning dong, khdng quan tim dén viéc kinh
doanh cua ctra hang, trong thoi gian lam giam déc khong dua duoc chién lugc vé
quang bé san pham va chao hang. Do giam ddc cii 1a 6ng C1 xin nghi viéc, nén dng
M, ba D bé tri ba V lam giam ddc, tao diéu kién dé ba V phat huy, chit 6ng M, ba D
cling biét ba V khong c6 trinh d6 chuyén mén kinh doanh. Sau khi chuyén sang chirc
danh cira hang truang, ban giao gidy to tai liéu va con dau cho cong ty thi ba V nghi



lam viéc. Cong ty goi dién lién lac yéu cau dén lam thu tuc thdi viéc, nhung ba V
khong dén. Ba V tu nghi viéc tir ngay 22/7/2015.

3.3. Ong Nguyén Phudrc L:

Ong 13 nhéan vién bo phan kho va thudng di lam thu tuc gidy to xe cho khach
hang cua cong ty D tir thang 4/2015. V& thoi gian thir viéc, ky hop ddng lao dong va
nhan luong, 6ng xac nhan dung nhu ba Y trinh bay. Cong ty giao cho to trudng bd
phan theo ddi cham cong.

3.4. Ba Nguyén Thiwy T:

Ba 1a nhan vién béan hang, ciing 1a nguoi duoc giao chim cong theo ddi bo
phan nay cta cong ty D tur thang 6/2015, nhan vién trong bd phan ban hang ciing la
nguoi duoc giao chim cong theo doi tai b phan nay. Ba Xac nhan 101 trinh bay cua
ba Y vé thoi gian thir viée, ky hop dong lao dong va nhan luong 13 ding. Ba V tu y
nghi viéc khong xin phép cong ty tir ngay 22/7/2015.

3.5. Ong P6 Manh C:

Ong la nhan vién ban hang cong ty D tr N 2012. Vé thoi gian thu viéce, ky
hop ddng lao dong va nhan luong theo ba Y trinh bay la dung. N 2015, cira hang mat
01 chiéc xe Exciter 150, gia nhap kho 42.329.100 dong. Ngay 05/4/2015, cong ty to
chtre cudce hop quy trach nhiém cho 6ng, ong N va ba V, vi ndi quy quy ché cong ty
quy dinh khi mat mat tai san cong ty thi phal bdi thuong. Ong c6 trach nhiém boi
thuong cho cong ty 14.109.700 dong. Ba V c6 mit tai cudc hop nhung khong ky tén,
khong ddng v két luan tai cudc hop vi cho rang di giao cho dng va 6ng N quan 1y
kho.

3.6. Ba Duwong Thi Tu U:

Ba 14 nhan vién ban hang tai cong ty D tir N 2012. V& thoi gian thtr viée, ky
hop dong lao dong va nhan lwong nhu ba Y trinh bay la ding. Ba xac nhan: ba
Nguyén Thuy T 13 ké toan va 1a nguoi duoc giao chdm cong bd phan ban hang.

Tai ban an lao dong so tham s6 06/2018/LDST ngay 30/11/2018, Toa &n
nhan dan thanh phd V di 4p dung Piéu 123, khoan 3 Diéu 126 Bb luét lao dong,
quyét dinh khong chap nhan yéu cau khoi kién cua ba Nguyén Thuy Tuong V; ghi
nhan sy ty nguyén cua cong ty TNHH D tra cho ba V tién luong thang 8/2015 Ia
10.000.000 ddng.

Ngoai ra 4n so tham con tuyén vé an phi lao dong so tham, trach nhiém thi
hanh 4n va quyén khang cao theo luét dinh.

Ngay 05/12/2018, ba V khang cdo yéu ciu sira toan bd an so tham theo
huéng chap nhan toan bd yéu cau khéi kién ctia ba, vi: cip so tham khong khach
quan, khong xem xét day du cac quan diém cta nguoi dai dién theo iy quyén ciia ba
trinh bay, cac tai liéu ¢ trong vu an, lam anh huong dén quyén, loi ich hop phap cua

ba.

Pai dién Vién kiém sat phat biéu quan diém tai phién toa phiic tham:



Vé t6 tung: Qua trinh thu 1y, giai quyet vu 4n va tai phién toa, Thim phan,
Hoi dong x€t xur, va nhimg nguoi tham gia t6 tung da cong khai thuc hién ding trinh
tur, thil tuc t6 tung, cic quyén va nghia vu theo quy dinh cua Bo luat T4 tung dan su.

Vé noi dung: Hop dong lao dong gitra cong ty TNHH D va ba Nguyén Thuy
Tuong V duge xac dinh theo ban Hop dong lao dong sd 06.09.2014/HDLD/DPH
ngay 08/9/2014 luu giit tai Bao hiém xa hoi tinh Ba Ria — V, theo d6 thoi han hop
dong 1a 12 thang tir ngay 08/9/2014 dén ngdy 07/9/2015. Qua trinh thyc hién hop
ddng, ba V tu y nghi viéc tir ngay 21/7/2015 dén ngay 05/8/2015 ma khong thong
bao, khong xin phép mic du cong ty da nhiéu lan dién thoai yéu cau ba dén lam viéc,
nén ngay 27/8/2015, cong ty TNHH D da hop va 1ap bién ban xir 1y ky luat lao dong
viéc tr y bo viéc khong co 1y do. Tuy nhién, ba V khong dén tham duy. Ngay
29/8/2015, cong ty tién hanh hop hoi ddng thanh vién vé viéc chdm dut hop dong lao
dong d6i voi ba V. Ngay 31/8/2015, céng ty TNHH D ra quyét dinh sb
04/QDHDTV cham dut hop dong lao dong dbi v6i ba Nguyén Thuy Tuong V. Cin
ctr khoan 3 Piéu 126 Bo luat Lao dong, Picu 31 Nghi dinh 05/2015/ND-CP thi viéc
cong ty ra quyét dinh chadm dat hop dong lao dong ddi voi ba Nguyén Thuy Tuong
V 14 ¢6 co s, do d6 yéu cau boi thuong cia ba V 1a khong ¢ co s chap nhan. Vé
trinh tu, thu tyc: theo xac nhan cua ba V va Cong ty TNHH D thi cong ty da 02 lan
giri gidy moi yéu cau ba V dén dé giai quyét nghi viéc vao ngay 05/8/2015 va
15/8/2015. Cudc hop xur Iy ky luat cua cong ty ddi véi ba V ngay 27/8/2015 khdng
coO su tham gia cua ba V mac du da dugce gui thu moi 02 1an. Cudc hop khong c6 su
tham gia ctia Ban chip hanh cong doan cap trén, va cong ty TNHH D cung khong
gui van ban thong bao vé viéc tham du cudc hop xu ly ky luat cho Ban chap hanh
cong doan cdp trén co s, khi cong ty khong c6 td chirc cong doan. Tai bién ban
cudc hop xtr 1y sa thai, cong ty ap dung khoan 3 Diéu 126 Bo luat Lao dong nhung
lai ra Quyét dinh s6 04 ngay 31/8/2015 vé don phuong cham dut hop dong lao dong.
Can ctr khoan 1, 2 Piéu 30, Piéu 31 Nghi dinh 05/2015/ND-CP ngay 15/01/2015,
khoan 3 Piéu 123 Bo luat Lao dong thi trinh tu, thu tuc ra quyét dinh va ban hanh
quyét dinh la khong dung. Tuy nhién tai giai doan xét xtr phiic tham , cong ty TNHH
da c6 quyét dinh giai thé nén khong thé bo sung, khac phuc trinh ty, tha tuc sa thai,
va cung khong anh huong dén viéc giai quyét ndi dung vu an. Vi vay, dé nghi Hoi
ddng xét xu phic tham khong chdp nhan yéu cau khang céo cua nguyén don, giir
nguyén quyét dinh ban an lao dong so tham sé 06/2018/LDST ngay 30/11/2018 cua
Toa an nhan dan thanh phé V.

NHAN PINH CUA TOA AN:

Don khang cdo cta nguyén don Nguyén Thuy Tuong V trong han luét dinh
va ding thi tuc to tung, nén Hoi dong xét xir phiic thim chip nhan, xem xét theo
trinh tu phuc tham. Can ctr vao cac tai liéu c6 trong hd so vu an, da duoc tham tra tai
phién toa, can cur vao két qua tranh luan tai phién toa, Hoi déng x&t xur x¢&t théy:

[1]. Vé tham quyén va thii tuc t6 tung:
[1.1]. V& thAm quyén giai quyét vu an:

Ba Nguyen Thuy Tuong V khoi kién cong ty TNHH D (c6 tru so tai Phuong
A, thanh phd V, tinh Ba Ria - V) tranh chip lién quan hop dong lao dong, yéu cau
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hay quyét dinh chim dat hop dong lao dong trai phap luat, bude cong ty boi thudng vi
cham dat hop dong lao dong trai phap luat. Toa an nhan dan thanh phd V thu 1y, xét xir
so thdm vu 4n lao dong “Tranh chap don phuong cham dut hop ddng lao dong” 1a
ding theo quy dinh tai cac diém a, b khoan 1 Diéu 32, diém ¢ khoan 1 Diéu 35, diém
a khoan 1 Piéu 39 B¢ luat T tung dan su, Pidu 200 Bo luat Lao dong. Ba V khéang
c40 d6i v4i ban an lao dong so tham s 06/2018/LDST ngay 30/11/2018 ctia Toa an
nhan dan thanh pho V. Can cu cac Piéu 38, 270, 271, 273, 293 B luat Té tung dan
su, vu an thudc tham quyén xem xét, giai quyét theo trlnh tu phiic tham ctia Toa an
nhan dan tinh Ba Ria — V.

[1.2]. V& tha tuc t6 tung:

Sau khi hodn phién toa phuc tham 1an thtr nhat do nguyén don, bi don déu
Véng mat va c6 don yéu cau hodn phién toa, Toa an nhan dan tinh Ba Ria — V nhan
duoc thong tin cong ty TNHH D da cham dut hoat dong do giai thé, khong con ton
tai trén thuc té va phap ly; nén da tam ngimg phién toa, xac minh thong tin trén. Can
ctr cac tai liéu do Phong Pang ky kinh doanh So Ké hoach va Pau tu tinh Ba Rja —
V cung cép, da xac dinh rd: cong ty TNHH hai thanh vién D da lam tha tuc giai
thé/cham dut ton tai theo Thong béo vé viéc doanh nghiép giai thé/cham dut ton tai
s6 862/TB-DKKD ngay 05/6/2019 cua Phong Pang ky kinh doanh S¢ Ké hoach va
Pau tu tinh Ba Ria —V; tlnh trang phap 1y ctia doanh nghiép da dugc cap nhét trén
Cong thong tin qudc gia vé dang ky doanh nghiép; Iy do giai thé: kinh doanh thua
16. Theo quy dinh tai Piéu 201 Luat Doanh nghiép thi doanh nghiép khéng duoc
giai thé khi dang la duong su trong vu an tai Toa an; nhung cac Nghi dinh 75, 78/CP
ctia Chinh pha vé thu tuc dang ky, quan 1y doanh nghiép khong bat budc vé thu tuc
nay, ma quy dinh: co quan quan ly chiu trach nhiém vé thu tuc, doanh nghiép chiu
trach nhiém vé tinh trung thyc cta hd so. Cong ty TNHH hai thanh vién D da giai
thé tu nguyén do kinh doanh thua 16 va di hoan tat thi tuc, khong thudc trudng hop
giai thé bat budc nén Toa an cip phiic tham khong budc khoi phuc tinh trang phap 1y
cua doanh nghi¢p ma tri¢u tap cac thanh vién cua cong ty 1a ba Bui Thi D, 6ng
Nguyén Dirc M tham gia t6 tung trong vu 4n voi tu cach nhimg nguoi ké thira quyén
va nghia vy t6 tung cua cong ty TNHH D, chiu trach nhiém d6i voi cac nghia vu
phat sinh trong thoi gian cong ty con ton tai, hoat dong.

Toa an da triéu tap hop 1¢ nhimg nguoi tham gia t6 tung dén phién toa phiic
tham, nhung nhimg nguoi ké thira quyén va nghia vu td tung cia cong ty TNHH D
la ba Bui Thi D, 6ng Nguyén Ptc M; nhitng nguoi 1am ching gom cac ong ba:
Nguyén Hong Q, Nham Thi Y, Nguyén Phuéc L, D5 Manh C, Nguyén Thuy T,
Duong Thi Ta U vang mit tai phién toa phiic thim mé lai 1an thtr hai sau hodn phién
tdoa do vang mat duong sy trong vu an, nhung 161 khai cua ho da thé hién rd trong hd
50, Ong M va ba D c6 don yéu cau xét xir vang mat nén Hoi dong xét xir phuc tham
can ct khoan 2 Diéu 227, khoan 2 Diéu 229, khoan 3 Diéu 296 Bo luat T6 tung dan
su, quyét dinh tiép tuc phién toa, xét xir Véng mdt nhitng ngudi nay.
[2]. Vé néi dung vu dan:
Ngay 31/8/2015, cong ty TNHH D ban hanh quyét dinh s0 04/QDHDTV

cham dat hop dong lao dong d6i voi ba Nguyén Thuy Tuong V. Ngay 08/12/2015,
ba V khoi kién yéu cau Toa 4n tuyén hanh vi don phuong chdm dut hop dong lao
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dong cua cong ty TNHH D la trai phap luét vi qua trinh lam viéc ba luén hoan thanh
cong viéc, khong sai sot hay vi pham ndi quy cong ty; yéu cau huy quyét dinh sb
04/QDHDTV noi trén va cin ct mirc lwong 10.000.000 dong/thang budc cong ty
phai boi thudong 455.000.000 ddng, gdbm: 10.000.000 dong lwong cua thang 8/2015,
15.000.000 dong cho 45 ngay khong béo truéc, 390.000.000 dong 1a luong cua 39
thang khong dugc lam viéc tir ngay 31/8/2015 dén ngay 30/11/2018, 20.000.000
ddng boi thuong 02 thang tién lwong do don phuong cham duat h(yp dong lao dong
trai phap luat, 20.000.000 déng bang 2 thang lwong tro cip théi viéc.

Toa an nhan dan thanh phé V xét xir so tham khong chap nhan toan bd yéu cau
khoi kién cta ba V, ghi nhan su tu nguyén cta cong ty TNHH D tra cho ba V tién
lwong thang 8/2015 13 10.000.000 déng du ba V khong lam viéc. Ba V khang céo, yéu
cau cap phuc thdm sira 4n so thim theo huéng chap nhan yéu cau khai kién ctia nguyén
don.

[3.] Xét néi dung khang cdo ciia ba Nguyén Thuy Tuwong V-

[3.1.] Vé hop dong lao dong ky két, co hiéu lyc rang budc trach nhiém giira
cong ty TNHH D va ba Nguyén Thuy Tuong V:

Trong hd so vu 4an c6 hai ban hop dong lao dong. Hop ddéng sb
01.09.2014/HPLB/DDH ngay 08/9/2014 do ba V xuat trinh (BL 21 - 23) thé hién
hop dong lao dong giira ba V va cong ty TNHH D la khong thoi han, mirc luong
30.000.000 dong/thang, néu thay d6i cong viéc bo tri khong duoc nguoi lao dong
déng y bang vian ban thi phai bdi thuong gap 20 lan luwong. Hop dong sb
06.09.2014/HPDLD/DDH ngay 08/9/2014 1a két qua thu thap chang cu tai Bao hiém
x4 hoi tinh Ba Ria — V (BL 286A, 286B, 286C), thé hién hop dong lao dong gitra ba
V va cong ty TNHH D ¢4 thoi han 12 thang tir ngay 08/9/2014 dén ngay 07/9/2015,
muc luong co ban 5.000.000 dong/thang.

Ban Két luan giam dinh s6 3320/PC54-D3 ngay 23/12/2016 cia Phong Ky
thuat hinh sy Cong an tinh Ba Ria - V két luan: cac thanh phan ciu thanh hop dong
lao dong s6 01.09.2014/HDLD/DPH ngay 08/9/2014 do ba V xuét trinh co sy thay
do6i cau tric, két cau vian ban khong théng nhat: khac nhau vé b phong, khac nhau
vé cau trc trinh bay vin ban, khac nhau vé khoang cach 1 ciia cac trang, khac nhau
vé kich thudc d6 16n cua chir danh may; hop dong c6 03 trang, di bi thay trang 1, 2
(BL 286).

Ba V ban dau khoi kién doi bdi thuong theo ban hop dong lao dong sé
01.09.2014/HDLD/DDBH ngay 08/9/2014 muc luong 30 trigu ddng/thang. Céng ty
TNHH D yéu cau giam dinh phép y chix ky, chix Vlet d6i voi ban hop dong ba V
cung cap va dé nghi xu ly hinh su vé t6i gia mao gidy to tai lieu. Co quan diéu tra
Cong an V khong khoi té vi khong xac dinh duoc chu thé thuc hién viéc thay doi
phdi cau thanh hop ddng. Ba V cam két chi yéu cau boi thuong ap dung mirc luong
10 triéu dong/thang, khong khiéu nai thic mac vé sau. Tai phién tda phlc tham, dai
dién theo uy quyén cua ba V thira nhan quan hé lao dong gitra ba V va cong ty
TNHH D theo néi dung ban Hop dong lao dong sd 06.09.2014/HPLB/DPH ngay
08/9/2014 duoc luu gilr va thu thap tai Bao hiém xa hoi tinh Ba Ria — V, cam két
khong khiéu nai, thac mac gi vé sau.



Vi vay, Hop dong lao dong s6 06.09.2014/HPLD/DPH ngay 08/9/2014 do
Tda 4an thu thap tai Bao hiém xa hoi tinh Ba Ria — V dugc xac dinh la ban hop ddng
chinh thuc, chta cac ndi dung chinh xac vé quan hé phap luat lao dong hinh thanh
gitta cong ty TNHH D va ba Nguyén Thuy Tudng V. Noi dung va hinh thirc cia ban
hop dong nay phi hop quy dinh tai Diéu 16, Diéu 23 Bo luat Lao dong, vai thoi han
hop dong 1a 12 thang, tir ngay 08/9/2014 dén ngay 07/9/2015. Ngoai luong co ban
5.000.000 ddng/thang, ba V con duoc phu cip chuc vu, luong kinh doanh, tién an
trua, tién xdng,... nén thuc linh 10.000.000 — 12.000.000 d6ng/thang, tra lwong tién
mat, ky nhan tai bang luong.

[3.2.] Xét tinh hop phap cia Quyér dinh so 04/QD-HPTV ngay 31/8/2015
cua cdng ty TNHH D veé don phuwong cham dut hop dong lao dong doi véi ba
Nguyen Thuy Twong V.

[3.2.1] V& ciin cir don phwong cham dit hop dong lao dong:

Can ctt cac chtng ctr ¢6 trong hd so vu an do cac duong sy xuat trinh va Toa
an thu thap dugc theo trinh ty quy dinh cua phép luit, 161 khai cua cadc duong sy va
nhimg nguoi lam chimg thi théy ba V dugc cong ty TNHH D hop dong lam Giam
dbc cong ty nhung khéng 1am tot nhlem vu do khong c¢o6 trinh d6 chuyén mon dap
mg yéu cau cua cong viéc, nén to chirc diéu hanh kinh doanh khong dat, két qua
kinh doanh khong hiéu qua, tai san that thoat nhung khong biét nguyén nhan vi dau,
thiéu trach nhiém khi giai quyét vu viéc lién quan dén cong viée dugc giao; khdng
chap hanh viéc hoc tap nang cao trinh d6 chuyén moén khi duoc cong ty dua di dio
tao chirc trach nhiém vu do minh d¢am nhiém; khong dong y va tu y nghi viéc khong
c6 ly do khi cong ty luan chuyén sang chitc danh ctra hang truong. Cong ty co lap
bién ban ghi nhan sy viéc xay ra, voi sy tham gia xac nhan cua 8/8 nguoi lao dong
trong doanh nghiép, nhat tri v&i viéc cong ty cham dat hop dong lao dong ddi voi ba
V Vi ba V vi pham quy ché 1am viéc, tu ¥ nghi viéc, vi pham quy dinh tai khoan 3
Diéu 126 Bo luat Lao dong.

Nhu véy, n6i dung lam cén cu cham dut hop dong day du: xac dinh trong qua
trinh thyc hién hop dong lao dong, ba V dé khong hoan thanh nhiém vu, thiu trach
nhiém, vi pham ky luat lao dong, tu y nghi viéc, nhiéu lan cong ty moi dén dé giai
quy€t ché d hop dong déu khong dén, nén cong ty TNHH D cham dut hgp dong lao
dong doi voi ba V 1a ¢o cén ctr.

[3.2.1] V@ trinh tw, thii tuc cham dirt hop dong lao dong:

[3.2.1.1.] Viéc hop xac dinh su viéc, xac dinh vi pham cua ba V:

Ngay 31/3/2015, cong ty TNHH D hop toan thé cong ty voi 8/8 nguoi lao
dong, xac dinh sy viée mat xe Exciter RC150 (gia nhap kho 42.329.100 ddng), yeu
cau ba V tim nguyén nhan nhung ba V khong thyc hién. Ngay 05/4/2015, cong ty t6
chirc hop xac dinh trach nhiém thudc vé ba V (giam dbc) va éng N, 6ng C (nhan
vién ban hang), phai boi thuong tai san mat cho cong ty 14.109.700 dong/ngudi. Ba
V khong nhan trach nhiém va khong dong ¥ boi thuong. Ngay 17/7/2015, Hoi dong
thanh vién cong ty TNHH D quyét dinh luan chuyén vi tri cong tac ba V tir Giam
dbc sang Ctra hang truong, dong thoi cir ba V di hoc tap chic danh mai do Y t6



chirc tai Ha N6i, nhung ba V tu y rat tén ctua khoi danh, sach di hoc, khong tham gia
khéa hoc, khong xin phép hay thong bdo cho cong ty biét.

Ngay 17/7/2015, ba V ban giao tai liéu, gidy to va con ddu ciia cong ty va tu
¥ nghi viéc khong xin phép. Vi vdy, ba V ving mat khi Poan kiém tra cia UBND
thanh phd V vé bao vé moéi truong dén kiém tra cong ty ngay 20/7/2015, khi Poan
kiém tra cua S& Lao dong - Thuong binh va Xa hoi tinh Ba Ria - V kiém tra vé viéc
chap hanh phép luat lao dong, bao hiém xa hoi tai cdng ty ngay 14/8/2015. Cong ty
da dién thoai va hai lan guri gidy moi (ngay 05/8/2015 va ngay 15/8/2015) yéu cau ba
V dén cong ty lam viéc hoic lam don xin thdi viéc néu khong tiép tuc lam nhung ba
V khong hop tac. Ba Trang phu trach bo phan cham cong xac nhan ba V chi dén ung
lvong ngay 20/7/2015, va tu y nghi viéc khong 1y do tir ngay 19/7/2015. Ngay
271812015, cong ty 1ap bién ban xir Iy hanh vi tu ¥ bo viéc cia ba V, c6 su tham gia
xé4c nhan sy viéc, dong y cua 8/8 nguoi lao dong trong doanh nghiép 1a ba V da vi
pham khoan 3 Diéu 126 Bo luat Lao dong. Ngay 31/8/2015, cong ty TNHH D ban
hanh Quyét dinh s6 04/QD-HPTV cham dut hop dong lao dong dbi véi ba V.

[3.2.1.2.] Nhu vay, thu tuc xir Iy ky lut cta cong ty d6i voi hanh vi vi pham
ky luat lao dong (khong hoan thanh nhiém vy, thiéu trach nhiém, ty ¥ bo viéc) cia
ba V thiéu su tham gia cua dai dién cong doan co s cap trén vi doanh nghiép khong
thanh 13p t6 chirc cong doan. Tuy vay, viéc td chirc cac cude hop c6 sy tham gia ctia
toan thé 8/8 nguoi lao dong trong doanh nghiép, ¢ théng bao cho ba V biét nhung
ba V khong tham gia, ba V khong c6 mit ¢ dia chi va thay d6i chd ¢ nén buu dién
khong gui duge thu moi. Y kién cua toan thé nguoi lao dong trong doanh nghiép
thdng nhat xac dinh sy viéc ba V vi pham ky luat lao dong, thiéu trach nhiém, khong
tuan thu diéu dong phan cong cua cong ty, dong ¥ v6i viéc cong ty chdm dut hop
dong lao dong d6i voi ba V. Hon nita, hop dong lao dong giita cong ty véi ba V tinh
dén ngay ra quyét dinh chdm dat hop dong lao dong 31/8/2015 chi con 7 ngay. Pén
ngay 07/9/2015 thi hop dong lao dong nay duong nhién hét hiéu luc vi cong ty
khong ky lai hop dong lao dong véi ba V. Vi vay, viéc cong ty khong dam bao thoi
han 30 ngay thong bao trudc viéc cham dut hop dong khong anh huong dén quyén
lo1 ngudi lao dong trong viée tinh toan sap xép viéc lam mdi, bai ba V 1a nguoi chit
dong tu ¥ bo viéc. Pén nay, cong ty TNHH D da tu nguyén giai thé do kinh doanh
thua 16 nén viéc yéu cau cong ty hoan chinh vé hinh thtrc, trinh ty, thu tyc don
phuong chim dut hop dong lao dong theo quy dinh cua phap luat la khong thé thyc
hién vi chu thé khong con ton tai trén thuc té.

[3.2.1.3.] Vi thé, viéc cong ty TNHH D don phuong cham dut hop dong lao
dong dbi véi ba Nguyén Thuy Tudng V theo Quyét dinh s6 04/QD-HPTV ngay
31/8/2015 1a ¢6 can clr vé ndi dung va co ban dang trinh t, thu tuc theo quy dinh tai
Piéu 123 B lut Lao dong.

[3.2.2.] V& y kién ciia ba V cho ring ba khong tw ¥ nghi viéc ma nghi
viéc c6 sir ddng y ciia ong Nguyén Pire M, chii tich Hi dong thanh vién cong ty:

Ba V trinh bay, ngay 17/7/2015 cong ty budc ba giao gidy to tai liéu va con
dau; 6ng M goi ba 1én phong bao ba nghi cho giao nhiém vu méi. Ba V cung cap
doan ghi 4m do ba thyc hién hoi 11h20° ngay 18/9/2015 thé hién ndi dung cudc néi
chuyén gitra ba va 6ng M. Trong doan ghi 4&m c6 giong mot ngudi nam va giong mot
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ngudi nit, theo ba V 1a giong 6ng M va giong ba. Tuy nhién, ndi dung doan ghi 4m
khong thé hién viéc cong ty D cho ba V nghi lam tir ngay 18/5/2015 dén hét ngay
31/8/2015, nhu ba V trinh bay. Giong nguoi nit trong doan ghi am chu dong dat cac
van dé dé nghi tra luong, giai quyét nghi viéc, nhung giong ngudi nam khong thé
hién viéc dong ¥ giai quyét cho nghi viéc.

Tai phién tda phuc tham, dai dién theo uy quyén cta ba V xac dinh ngoai
doan ghi am trén, ba V khong c6 chirng cir nao chirmg minh cho viéc minh nghi lam
viéc tir ngay 17/7/2015 dén ngay 31/8/2015 1a duoc sy déng ¥ cua lanh dao cong ty
TNHH D. Vi vay, ba V cho rang ba khong tu y nghi viéc ma nghi viéc c¢6 sy dong y
cua lanh dao cong ty 1a khong co6 co so.

[4.] Ttr nhitng phan tich va nhan dinh & trén, viéc Toa an cip so thim quyét
dinh khong chap nhan yéu cau khoi kién cta nguyén don Nguyén Thuy Tudng V,
ghi nhén sy ty nguyén cua cong ty TNHH D tra luong thang 8/2015 10.000.000
dong cho ba V la ¢6 co s¢ va ding phap luat. Khang cao cua ba V yéu cAu stra 4n so
tham khong c6 can ctr. Vi vay, Hoi dong xét xur phuc tham quyét dinh khong chap
nhan yéu cau khang céo cua ba V, gilt nguyén quyét dinh ciia ban 4n so tham.

[5.] Vé chi phi gidm dinh: chi phi giam dinh 1a 6.650.000 dong, cong ty
TNHH D ty nguyén ndp va da nop xong.

[6.] Vé én phi lao déng so tham: Mién an phi cho ba V theo luat dinh. Cong
ty TNHH D phai nop an phi c6 gia ngach tuong ung voi nghia vu ty nguyén phai
thuc hién 1a 300.000 dong.

[7.] Vé‘,dn phi lao déng phiic tham: Mién &n phi cho ba V khang c4o nhung
khong duogc chap nhan theo luat dinh.

Vi cac 1€ trén,

Can ctr vao khoan 1 Piéu 308 B9 luat T tung dan su,

QUYET PINH:

Khoéng chap nhan khang céo cta nguyén don Nguyén Thuy Tuong V; giir
nguyen quyéet dinh cua ban an lao dong so tham s6 06/2018/LDST ngay 30/11/2018
cta Toa an nhan dan thanh pho V.

Cin cir cac diém a, b khoan 1 Bicu 32, diém ¢ khoan 1 Bicu 35, diém a
khoan 1 Dicu 39, Diéu 38, khoan 2 biéu 227, khoan 2 Diéu 229, khoan 3 Diéu 296,
cac bieu 270, 271, 273, 293, 147, 148, 313 Bo luat T6 tung dan su;

‘ Ap dung Diéq 123, khoan 3 Diéu 126 Bo luat Lao dong; diém a khoan 1
biéu 12, khoan 4 Dicu 26, khoan 1 Diéu 29 Phap Iénh s6 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Qudc hdi v€ muc thu, mién, gidm, thu, ndp,
quan ly va str dung an phi va 1€ phi Toa an;

Tuyén xir:

1. Khong chap nhan yéu cau khoi kién ciia ba Nguyén Thyy Tudng V dbi voi
Cﬁng ty TNHH D vé viéc “Pon phuong cham dit hop dong lao dong” va buge cong
ty boi thuong cac khoan do don phuong cham dut hop dong lao dong trai phap luat.
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2. Ghi nhén sy ty nguyén cua Cﬁng‘ ty TNHH D tra cho ba V tién luong thang
8/2015 la 10.000.000 dong (Muoi tri¢u dong). Vi cong ty TNHH D da giai the nén
6ng Nguyén Buc M, ba Bui Thi D ¢6 trach nhiém thuc hién nghia vu nay.

3. Cham dut hop dong lao dong s6 06.09/2014/HDLD-DDH ngay 08/9/2014
gitra ba Nguyén Thuy Tuong V va cong ty TNHH D.

Ké tir ngay co don yéu cau thi hanh an cua nguoi dugce thi hanh an cho dén
khi thi hanh an xong, tat ca cac khoan tién, hang thang bén phai thi hanh an con phai
chiu khoan tién 1ai cua so tién con phai thi hanh an theo murc 1ai suat theo quy dinh
tai khoan 2 Diéu 468 B luat Dan su.

4. Chi phi giam dinh:

Cong ty TNHH D tu nguyén ndp va da ndp xong 6.650.000 dong (Sau triéu
sdu trdm N muoi nghin dong).

5. An phi lao déne so tham:

Mién 4n phi cho ba Nguyén Thuy Tudng V.

Cong ty TNHH D ndp 300.000 dong (Ba trim nghin dong) an phi c6 gia
ngach. Vi cong ty TNHH D da giai thé nén 6ng Nguyen Dic M, ba Bui Thi D ¢
nghia vu ndp an phi nay.

6. An phi lao déng phlc tham:

Mién 4n phi cho ba Nguyén Thuy Tudng V.

Truong hop Béan an dugc thi hanh theo quy dinh tai Diéu 2 Luét thi hanh an
dan sy thi nguoil dugce thi hanh 4n dan sy, nguoi phai thi hanh dn dan sy co quyén
théa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hodc bi
cudng ché thi hanh an, theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luét thi hanh an
dan sy; thot hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luét thi hanh
an dan su.

Ban 4n c6 hiéu lyc phap luat ké tir ngay tuyén an (15/10/2019).

TM. HQI PONG XET XU PHUC THAM
Noi nhin: THAM PHAN-CHU TQA PHIEN TOA
- Toa 4n nhan dan tbi cao;
- Toa &n nhan déan cip cao tai TP.HCM;
- Vién Kiém sat nhan dan tinh Ba Ria — V;
- Toa &4n nhan dan thanh phd V;
- Vién Kiém sat nhan dan thanh phé V;
- Chi cuc Thi hanh an dan sy thanh phé V;
- Cac duong su;
- Luu ho so (3): NV, Toa Kinh té, ho so. . i

Tran Minh Bac
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