TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH QUANG BINH Poc lap - Tw do - Hanh phuc

Ban 4n sb: 50/2023/DSPT
Ngay: 15/9/2023
V/v: Tranh chap dat nghia trang, nghia dia.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG BINH

- Thanh phéin Hpi dong xét xir phiic thdm gém co:

Thdm phan - Chii toa phién toa: ba Hoang Thi Thanh Nhan

Cac tham phdn: 6ng Duong Viét Hai va ong Tran Trung Thanh

- Thw ky phién toa: ba Tran Thi Nam - Thu ky T0a an nhan dan tinh
Quang Binh,

- Pai di¢n Vién kiém sdt nhin dan tinh Qudng Binh tham gia phién
tod: ba Lé Thi Ngoc Loan - Kiém sat vién;

Ngay 15/9/2023, tai Tru s Toa an nhan dan tinh Quang Binh, xét xir
phuc thim cong khai vu an thu 1y sb: 33/2023/TLPT-DS ngay 29/6/2023 vé
“Tranh chép quyén st dung dat nghia trang, nghia dia”; do Ban 4n déan sy so
tham sb: 05/2023/DS-ST ngay 05/5/2023 cta Toa an nhan dan huyén B Trach
bi khang cao, theo Quyét dinh dua vu an ra xé xu phic tham sd:
2977/2023/QD-PT, ngay 29/8/2023 giira cac duong su:

1. Nguyén don: Ong Hoang L& (tén goi khac: Hoang La), sinh nim 1948;
noi cu tra: thon TH, Xa HP, huyén BT, tinh Quang Binh. C6 mat;

Nguoi dai dién theo uy quyén cia nguyén don: Ong Pham Tién C, sinh
nam 1950; noi cu tri: thon Qudc 16 1A, xa HP, huyén BT, tinh Quang Binh. C6
mat;

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Ong Lé Thanh
H - Trg giap vién phap 1y thudoc Trung tdm Trg gitp phap ly nha nudc tinh
Quang Binh. C6 mat;

2. Bi don: Ong Phan Thanh B, sinh nim 1953; noi cu trG: thon TH, X
HP, huyén BT, tinh Quang Binh. C6 mit;

3. Nhitng nguwoi cé quyén loi, nghia vu lién quan:

- Ba Nguyén Thi L, sinh nim 1959; noi cu tri: thon TH, x4 HP, huyén
BT, tinh Quang Binh. C6 mat;

- Ong Phan Tién C, sinh ndm 1950; noi cu tra: thon Quéc 16 1A, xa HP,
huyén BT, tinh Quang Binh. C6 mat;

- Ong Phan Thanh H, sinh nam 1974; noi cu tra: thén NH, xa HP, huyén
BT, tinh Quang Binh. C6 mat;
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- Ong Phan L, sinh nim 1979; noi cu tra: thon TH, x4 HP, huyén BT, tinh
Quang Binh. Ving mit;

- Ong Phan H, sinh nam 1980; noi cu tru: thon Quéc 10 1A, xa HP, huyén
BT, tinh Quang Binh; Uy quyén lai cho Lé Thi Hong Q, tra tai: cing dia chi
trén. Ba Q c6 mat;

- Ong Phan Thanh T, sinh nam 1988; noi cu tri: thon TH, x4 HP, huyén
BT, tinh Quang Binh. C6 mat;

- Ong Phan Thanh D, sinh nim 1958; noi cu tra: T6 dan phd 5, phuong
DP, thanh phé DH, tinh Quang Binh. C6 mat;

- Uy ban nhan dan xa HP, huyén B, tinh Quang Binh. Dia chi: xa HP,
huyén BT, tinh Quang Binh. Nguoi dai dién theo phap luat: Ba Phan Thi Anh N
- Chu tich UBND x&. Ving mit;

4. Nhitng nguoi lam chung:

- Ba Phan Thi H, sinh nam 1959; noi cu tra: thon NH, x& HP, huyén BT,
tinh Quang Binh. Vang mat;

- Ba H6 Thi H, sinh ndm 1959; noi cu tra: thdn NH, x4 HP, huyén BT,
tinh Quang Binh. Vang mat;

- Ong Hb T, sinh ndm 1952; noi cu tr: thén TH, xa HP, huyén BT, tinh
Quang Binh. C6 mait;

- Ong Hoang Trung T, sinh nam 1965; noi cu tra: thon Québc 16 1A, xa
HP, huyén BT, tinh Quang Binh. Ving mit;

- Ong L& Thanh B, sinh nam 1954; noi cu tra: NH, x4 HP, huyén BT, tinh
Quang Binh. Ving mit;

- Ong Nguyén Duy H, sinh nim 1960; noi cu tra: NH, x& HP, huyén BT,
tinh Quang Binh. Vang mat;

- Ong Nguyén Duy Hu, sinh nam 1964; noi cu tra: thon TH, x4 HP, huyén
BT, tinh Quang Binh. Vang mit;

- Ong Nguyén Vin Q, sinh nim 1956; noi cu tr: thén TH, x4 HP, huyén
BT, tinh Quang Binh C6 mdt;

- Ong Lé Khic D, sinh nam 1950; noi cu tr0: thon Noi Hai, xa Hai Phu,
huyén B6 Trach, tinh Quang Binh. C6 mat;

- Ong Phan Van C, sinh nam 1979; noi cu tra: thon TH, x& HP, huyén BT,
tinh Quang Binh Vang mit;

- Ong Phan Vian T, sinh ndm 1972; noi cu tra: thén TH, x4 HP, huyén BT,
tinh Quang Binh. Vang mat;

NOI DUNG VU AN:

Tai don khoi kién 27/6/2022, don khoi kign b6 sung ngay 06/7/2022, ngay
271312023, qud trinh gidi quyét vu dan, nguyén don, nguoi dai dién theo uy quyén
ciia nguyén don, nguwoi bao vé quyén va loi ich hop phdp cia nguyén don thong
nhdt trinh bay:
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Niam 2001, sau khi bdc cac phan md ctia ngudi than trong gia dinh, 6ng Ho
T ¢6 cho vo chéng 6ng Hoang L4 phan dét nghia dia da bdc mo c6 dién tich 8m x
12m tai thon Noi Hai, xa Hai Pha, huyén B Trach, tinh Quang Binh. Hién trang
thira dt hién nay do duoc: canh phia Nam dai 10,2m mat trudc c6 duong lang
rong 4m dbi dién v6i nha ong Phan Minh H; canh phia Pong dai 11,9m giap
duong rong 1,8m; canh phia Tay dai 9,5m giap duong rong 1,7m; canh phia Bic
dai 13,2m giap voi khu dat nghia dia cua gia dinh 6ng Phan Thanh B. Cing
trong nam 2001, sau khi dugc cho phan dat nay, 6ng L& di xady mong da bao
quanh thtra dat. Bén nam 2017, 6ng Phan Thanh B c6 thira dat nghia dia lién ké
phia Bic da ty y tao 02 md gia trong phan dat ma ong H0 T da cho gia dinh 6ng
L4, sau khi biét su viéc ong La gui don dé nghi giai quyét tranh chap tai Uy ban
nhan dan (viét tat 13 UBND) xa Hai Trach (nay 1a xd Hai Phti). UBND x4 di to
chirc hoa giai nhiéu lan nhung khong thanh vi phia 6ng Phan Thanh B khang
hop tac. Ngay 29/6/2017, UBND xa Hai Trach ra Thong bao s6: 138/TB-UBND
ve viéc gitr nguyén hién trang dat tranh chap. Ngay 08/6/2018, UBND xd Hai
Trach ra Thong bao s6: 160/TB-UBND cong nhan 6ng Hoang La c6 quyén s
dung phan dat tranh chap noi trén. Thang 11/2018, 6ng Lac c¢6 thué xe chd 9 xe
cat va thué may muc san gat cat vao thira dat dang tranh chap. Thang 3/2019, gla
dinh 6ng Phan Thanh B dua linh citu anh trai 1a ong Phan Vian H dén chon cat
trén thua dat tranh chap Sau khi phat hién su viéc, 6ng Hoang L4 da bao voi
UBND xa Hai Phu dé giai quyét thi duwoc Chu tich UBND xa Hai Phu thong bao
mdi bén duogc sir dung 1/2 dat tranh chip, cac duong sy tu phan chia. Sau khi c6
thong bao cua UBND xa Hai Phu, phla ong B khong chép hanh ma lai xay dung
duong bé tong lat gach nam gita phan dét tranh chip, vi vy 6ng Lac di dua
ngudi vao dé pha d&d mot phan duong bé tong lat gach ma ong B da xay dung
trén dat thuoc phan 6ng L& duoc quyén str dung. Viée pha dd nay 1a do 6ng L&
cha truong nhd con chau dén dé thao d& chir khong phai con chau tu dong lam,
do do, ong L4 chiu hoan toan trach nhi¢m.

Ong Hoang L& yéu cau Toa an giai quyét cac van dé sau:

1. Cong nhan viéc 6ng HO T cho dng Hoang L4 dugc quyén quan 1y, st
dung dién tich dat nghia dia toa lac tai thon N§1 Hai, xa Hai Phu, huyén B
Trach, tinh Quang Binh noi trén.

2. Budc gia dinh 6ng Phan Thanh B phai pha d& cong trinh da xay dung
trén phan dat 1an chiém trai phép ma 6ng HO T di cho 6ng Hoang L4.

3. Budc cac con cta 6ng Phan Van H (duoc chon cat trén thira dat néu
trén) sau 15 nam phai di do1 md 6ng Phan Van H di noi khac.

Ngay 27/3/2023, 6ng L4 bo sung yéu cau khoi kién véi ndi dung: Pong y
cho phia bi don sir dung 1/2 dién tich dat cac bén dang tranh chap noi c6 ngdi
mo Ong Phan Vian H, nhung phai bdi thuong cho 6ng Lac 1/2 s cat ong La da
san l4p 12 36m> va tién thué ngudi san gat cat vao dién tich dat tranh chap.

- Qua trinh chudn bi xét xir va tai phién toa - bi don - 6ng Phan Thanh B va
nguoi bdo vé quyén va loi ich hop phdp ciia 6ng Phan Thanh B théng nhdt trinh
bay:
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Phia bi don khéng ddng ¥ toan bo yéu cau khai kién cta nguyén don véi ly
do: Toan bo thira dat ling mo ctia Chi nhanh ho Phan tai thén Noi Hai, xa Hai
Phu, huyén B Trach, tinh Quang Binh do 6ng Phan Thanh Binh 1a Chi nhéanh
truong, thudc nhanh 3 do dng Phan Thanh H 1a Trudng nhanh. Thira dit nay da
dugc nhiéu thé hé cha 6ng nhiéu doi trong dong tdc nhanh 3 ho Phan Vin di yén
nghi, xay dép, ton tao thanh khu nghia dia va ddy da tré thanh noi tim linh cua
dong toc. Trai qua nhiéu nim do diéu kién kinh té kho khin nén khu nghia dia
nay da duoc ton tao 3 1an, 1an thr nhat vao nam 1998, 1an th{r hai vao nam 2005
va lan tht ba hoan thanh vao thang 4/2021. Quy md ton tao tuy vao diéu kién
ting thoi ky, vi truée ddy con chau déu kho khan. Thira dat lang md chi nhanh
ho Phan dugc chia thanh 2 phan (phan trén huéng Pong Béac va phan dudi
huéng Tay Nam). Phan trén hién c6 phan mo ctia cha ong nhiéu doi da an tang;
phan dudi hién tai 6ng Hoang L& dang tranh chdp. O phan dudi trude day c6 2
ngdi mQ cua nguoi than trong gia dinh 1a mot ba ¢c6 va mot nguoi em trai cua
6ng Binh tén Phan S mét tir nho d& chén tir nhiéu ndm nay. Thang 3 nam 2021,
khi ton tao hoan chinh ca khu ling md, gia dinh méi cat boc hai ngdi mo nay lén
an tang tai phan lang phia trén, tai phan ling phia dudi hién chi con phan mo
ong Phan Van H (anh trai 6ng Phan Thanh B) chén cét vao nam 2019. Qué trinh
sit dung khu dat ling mo nay tir bao doi nay khoéng c6 tranh chap. Nam 2017,
6ng Hoang L& co tranh chap phan dudi nhung sau d6 gia dinh 6ng van sir dung
binh thuong, khong c6 cé nhan, t6 chitc ndo ¢6 ¥ kién hoic can tré viée sir dung
dat ciia gia dinh 6ng (ndm 2019 chon cat 6ng Phan Vin H nhung ciing khong ai
c6 v kién gi). Cho dén ngay 13/12/2021, 6ng Hoang L4 di cho nguoi dén tai
phan dudi khu ling mo gia dinh ong Phan Vin B dung cac dung cu xa beng, cua
may, dap pha duong bé tong lat gach di vao khu lang mg véi dién tich khoang
15m?, thiét hai khoang 15.000.000 dong. Trude viée lam cta 6ng Hoang L4, gia
dinh ong da viét don t6 cao giri UBND x4 Hai Phu va Cong an xa Hai Phq,
Cong an huyén Bé Trach yéu cau xir ly vé toi Xam pham thi thé, md ma, hai cbt
theo Diéu 319 B¢ luat hinh sy nhung chua duoc giai quyét.

Péi voi can cr ma 6ng Hoang L4 dua ra dé tranh chap thira dat 1a to gidy
viét tay cho dat ciia 6ng HO T, phia bi don cho rang: To gidy viét tay khong ghi
rd ngay thang nam nao, khong xac dinh dugc thira dat nay nam vi tri ¢ dau; trén
thira dat khong noi rd c6 nhiing tai san gi, kich thude, dién tich va ttr can khéng
md ta 16 rang, khong c6 xac nhan cta chinh quyén co so. Theo ong Hoang La
khai, 6ng T cho 6ng L& dat vao nam 2001, cach day 21 nam, nhung to gidy cho
dat chi méi viét vao thoi gian gan day, gidy con trang chwa phai mau theo thoi
gian. Trén thira dat khong c6 mong d4 da xay bao quanh nhu 6ng Lac néi, phan
moéng cii trudc day 1a do gia dinh 6ng xay tir trude, dén nam 2021 thi xdy t6n
thém cho hoan chinh. Trong céc lan hoa giai & UBND xa Hai Phti ong Hoang L4
cling chi dua ra to gidy viét tay va khong ching minh duoc trén thira dat co
nhing tai san gi cia gia dinh ong. Pbi véi Thong bao sd 160/TB-UBND ngay
08/6/2018 cua UBND xa Hai Trach (nay 1a xa Hai Pha) cong nhan 6ng Hoang
L& c6 quyén sir dung phan dat tranh chap néi trén 1a khong dung theo quy dinh
ctia phap luat, UBND xi Hai Trach khong c6 tham quyén dé xac dinh phan dat
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d6 thudc quyén sir dung cua ai, truong h0’p tranh chap giita ong La va 6ng B néu
hoa giai khong thanh thi thim quyén giai quyét tiép theo 1a cia UBND huyén
hodc Toa an chir khéng phai 1a UBND xa. Sau khi ra Théng bao, UBND xa
cting khong gui cho 6ng dé 6ng thuc hién quyén khiéu nai dé bao vé quyén loi
hop phéap cia minh. Déi véi 161 khai cua nhimg nguoi 1am chang phia 6ng
Hoang L4 la khdng khach quan nén dé nghi Toa 4n khong chap nhan.

Pbi v6i don khoi kién bo sung ctia 6ng Hoang L& dong ¥ cho phia bi don
sir dung 1/2 dién tich dat cac bén dang tranh chap c6 phan mo ong Phan Vian H,
nhung phai bdi thuong 1/2 sb cat ma dng Hoang L& d3 san 14p 1a 36m® va tién
thué nguoi gat dat cat vao thira dat tranh chap trén, phia bi don hoan toan khéng
dong y. Hién tai, phia ho Hoang ctia 6ng Hoang L4 c6 02 khu ling mo trong d6
¢6 01 khu van con rat nhiéu chd tréng dé chon cit nguoi chét (co anh chup da
ndp cho Toa an), khong hiéu sao lai di tranh chap véi gia dinh ong.

Ngay 27/3/2023, phia bi don c6 don phan t6 véi ndi dung: Yéu cau Toa
an khong chip nhan toan bd yéu cau khoi kién ctia 6ng Hoang La; budc ong
Hoang L& bdi thuong sb tién 15.000.000 dong vé hanh vi hiy hoai tai san 1a
phin duong bé tong lat gach vé6i dién tich khoang 15m? tai khu ling mo cua gia
dinh 6ng B ma 6ng Hoang L& da dap pha.

Phia nguyén don khong chap nhan yéu cau phan t6 ctia bi don vi cho rang,
theo thong bao két luan cia UBND xa Hai Phi, sau khi hoa giai thi phia nguyén
don mic nhién duoc quyén s dung 1/2 dién tich dat tranh chap. Do gia dinh
ong Phan Thanh B lam duong Ién phan dat nguyén don dugc st dung nén
nguyén don pha d& dé thyc hién quyén sir dung dat.

- Nhitng ngueoi cO quyeén lgi, nghia vu lién quan vé phia nguyén don thong
nhat trinh bay:

Ba Nguyén Thi L va 6ng Pham Tién C thong nhit véi toan bd 10i trinh
bay cta dai dién nguyén don. D& nghi Toa an chip nhan yéu cau khoi kién cua
nguyén don.

- Nhitng ngueoi c6 quyén loi, nghia vu lién quan vé phia bi don - 6ng Phan
Thanh H, 6ng Phan Thanh D, 6ng Phan H va éng Phan Thanh T théng nhat
trinh bay:

Céc 6ng ciing théng nhit véi ¥ kién cta 6ng Phan Thanh B va ngudi bao
vé quyén va loi ich hop phép cua 6ng B. Dé nghi Toa an khong chip nhan toan
bo yéu cau cua 6ng Hoang La.

Pbi véi 6ng Phan L, qué trinh chudn bi xét xtr Toa an triéu tdp dén tham
gia t6 tung nhung déu vang mat. Ngay 19/12/2022, éng L c¢6 don xin xét xir
vang mit do di 1am an xa khong thé vé tham gia t6 tung duoc.

- Pai dién UBND xd Hai Phu trinh bay:

Ngay 07/11/2021, UBND xa Hai Pht nhan dugc don dé nghi giai quyét
tranh chap dat nghia dia ctia ong Hoang La ddi voi 6ng Phan Thanh B. Sau khi
nhan dugc don, UBND xa Hai Phu da cu cong chiic dia chinh va cong chuc tu
phap x3 Hai Pha kiém tra va xac dinh: Phan dat tranh chap nam trong khu6n
vién lang mQ ma chi nhanh ho Phan ctia 6ng Phan Thanh B da xdy hoan thién
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dua vao su dung thang 4/2021, ¢ gitta c6 mot duong di vao lang m¢ tinh tur cong
vao khu ling md phia trén c6 chiéu dai khoang 9,7m, chiéu rong 1 ,6m da dugc
lat gach mau do va c6 hai canh cira sit dugce 1am bang kim loai mau trang, phia
Tay c6 mét ngdi mo, con phia Bong chua c6 mg. Can cir vao két qua kiém tra
thuc té ngay 30/11/2021, UBND x4 di tién hanh t6 chirc hoa giai va két luan:
Dbi v6i dién tich dat nghia dia ma cac bén dang tranh chdp nén nhuong nhin
nhau mdi bén stir dung 1/2, phia 6ng Phan Thanh B sir dung 1/2 & huéng Tay vi
& d6 da duoc chon mo cia 6ng Phan Van H, con 6ng Hoang L& st dung 1/2 ¢
huéng Pong. Tuy nhién, trong lic UBND xi dang két luan thi 6ng B bo vé
khong ky bién ban nén vi¢c hoa giai khong thanh. Can clr vao quy dinh cua phap
luat, truong hop cac duong sy hoa giai tai co so khong thanh thi co quyén yéu
cau tiép tuc hoa giai hodc yéu ciu co quan, t6 chic co thim quyén giai quyét
theo quy dinh. Tuy nhién, sau d6 ong L4 lai cin ct vao két luan tai Bién ban hoa
giai ngay 30/11/2021 dé dwa ngudi vao pha dd mot phan duong di vao khu mo
trén dat tranh chdp ma ong B di xay dung 1a khong dang. Sau khi nhan duogc tin
bao viéc ong La pha do duong di tai phan dat tranh chap, UBND x4 di cir luc
lugng Cong an xa va can bd xa co6 mat tai khu dat tranh chép tién hanh 1ap bién
ban va dé nghi cac duong sy gitr nguyen hi¢n trang phan dat tranh chap dé cho
UBND xa Hai Phu giai quyet Sau d¢6, UBND x3 da moi cac duong su tién hanh
hoa giai lan tha hai va 1an thtr ba nhung déu khong thanh va 6ng Hoang La da
khai kién tranh chap quyén st dung déat tai Toa an. Theo trinh bay cta ong
Hoang L4 thi vao nam 2017, khi phat hién c6 02 ngdi mo trén phan dat ma ong
Ho6 T da cho ong thi ong da yéu cau UBND xa giai quyét, tuy nhién, hd so giai
quyét tranh chip dat dai giita 6ng Hoang L4 va éng Phan Thanh B tir nim 2017
dén nam 2019 da bi thit lac do sap nhap xa Hai Trach va xa Pht Trach thanh x4
Hai Phi hi¢n nay.

Pbi v6i khu vuc dat nghia dia tai thon Noi Hai, x4 Hai Phu bao doi nay do
nguoi dan ty khai hoang va tr¢ thanh khu vuc nghia dia, lang mo cua tung gia
dinh, dong ho, chir khoéng c6 quy hoach chi tiét va cling khong cip quyén su
dung dat nghia dia cho nguoi dan. Tét ca cac khu ling mo cta nguoi dan ¢ xa
Hai Phu dugc 13p tung khu riéng cua tung gia dinh, dong ho. Theo tap quan dia
phuong thi khi gia dinh, dong ho nao c6 ngudi chét thi ngudi d6 dwoc mai tang
trong khu vuc dat nghia dia cua gia dinh, dong ho do6, chtr khong c6 viéc chon
cat trén khu vuc dat nghia dia cua gia dinh, dong ho khac; ddi véi cac phﬁn mo
ctia nguoi dan, sau khi béc mo ctia ngudi than di ma khong con nhu ciu sir dung
phan dat nay nita thi ¢ thé nhuong lai cho nguoi khac phan dit da bdc mo do,
nhung nguoi do phai mai tang nguoi chét trén phan dat do6 hodc xay dung khuon
vién lang mo thé hién viéc sir dung dat ciia minh, néu da c6 nguoi khac da chon
cat vao phan dat d6 thi khong thé doi lai vi yéu t6 tim linh. Viéc chon cat md ma
trén dia ban xa Hai Trach trudc day c6 ghi nhan tai Piéu 14 Huong udc cla cac
thon trén dia ban xa nhu sau: khu nghia dia 1a noi quy tap md mé ciia cac dong
ho, cac gia dinh, moi nguoi c6 quyén quan ly theo khu dat ctia minh, nghiém
cam viéc xam lan dat ciia nhau dé tranh tinh trang tranh chap, khiéu kién, cAm
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pha hoai nhiing hién vat thd ciing ¢ nghia dia, cAm léy dat, cat gf?m md ma, nha
tho. Ngoai ra dia phuong khong c6 quy dinh nao khac.
Tai Ban dn ddn su so tham sé: 05/2023/DS-ST ngay 05/5/2023 cia Toa
dn nhdn déan huyén B6 Trach da quyét dinh:

Cian ctr Diéu 4, khoan 9 Diéu 26, diém a khoan 1 Diéu 35, diém ¢ khoan 1
Diéu 39, Diéu 147, khodn 1 Diéu 228, khoan 2 Diéu 229, Diéu 266, Diéu 273
B luft to tung dan sy; Dicu 2, Diéu 14 BS luat dan sy 1995; cac Picu 5, 584 va
589 BoO luat dan sy 2015; Didu 203 Luat Pat dai; Nghi quyét sd
326/2016/UBTVQH14 ngay 30/ 12/2016 cua Uy ban Thudong vu Qudc hoi quy
dinh vé murc thu, mién, giam, thu ndp, quan 1y va str dung an phi va 1¢ phi Toa
an:

1. Khong chap nhan yeu cau khai kién ciia nguyén don - ong Hoang La va
nhimg nguoi c6 quyén loi, nghia vu lién quan voi phia nguyén don d6i véi bi
don - 6ng Phan Thanh B va nhitng nguoi c6 quyén lgi, nghia vu lién quan voi
phia bi don, vé viéc: Cong nhan quyén quan ly, su dung dién tich dat nghia
trang, nghia dia thudc thira dat s6 24, to ban d6 dia chinh s6 5 x3 Hai Phu, huyén
B4 Trach, tinh Quang Binh, ¢6 vi tri: phia Pong Béc giap dudng di vao khu ling
md chi nhanh ho Phan Van dai 13,31m, phia Tay Nam giap duong giao thong
nong thon dai 10,3m, phia Bong Nam giap duong vao khu lang md dai 12,08m,
phia Tay Bac giap duong di vao khu ling md dai 10,01m, dién tich dat tranh
chép theo hién trang sur dung la 127,3m>.

2. Khong chip nhan yéu cau caa 6ng Hoang L4 vé viéc budc gia dinh éng
Phan Thanh B phai pha d& cong trinh da xdy dung trén dét tranh chap va budc
cac con cua ong Phan Vin H sau 15 ndm phai di doi phan mo ciia 6ng Phan Vin
H di noi khac.

3. Chap nhan yéu cau cta 6ng Hoang L4 vé viéc budc ong Phan Thanh B
phai hoan tra cho 6ng Hoang L4 tri gia khdi lwong 72m? cat va tién cong san 1ap
khéi luong cat nay tai dién tich dat hai bén tranh chip véi tong tri gia 6.840.000
ddng (sau triéu tim traim bon muoi nghin dong).

4. Chap nhan yéu cau phan to cua 6ng Phan Thanh B, budc ong Hoang L4
phai bdi thuong cho 6ng Phan Thanh B thiét hai do doan dudng bé tong di vao
khu lang mo cua chi nhanh ho Phan da bi 6ng Hoang L4 da cho ngudi dap pha
véi tri gid 2.339.300 dong (hai triéu ba trim ba muoi chin nghin ba trim dong).

Ngoai ra ban 4n so tham con tuyén vé an phi, nghia vu thi hanh an, quyén
khéng cdo cho cac duong su.

Ngay 09/6/2023, 6ng Hoang L4 c6 don khang céo voi ndi dung: dé nghi
Toa 4n cdp phiic tham giai quyét cong nhan viéc éng HO T cho dng Hoang L&
thira dat tranh chip 13 phu hop v0i phong tuc, tap quan; Tuyén giao thura dat
dang tranh chip cho nguoi co quyén str dung dat hop phap; yéu cau tham dinh
lai phan mong thira dét dang tranh chap, vi nim 2001 gia dinh 6ng Hoang L4 da
x4y mong bao quanh thura dit.

Ngay 09/6/2023, 6ng Phan Thanh B c¢6 don khang cdo véi ndi dung:
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Khong chap nhén Ban an so tham d6i véi phan budc 6ng Hoang L4 bdi thudng
cho 6ng B s tlen 2.339.000 dong vi khong phu hop véi thi truong; va khong
chap nhan quyet dinh cua ban 4n so tham budc 6ng B bdi thuong sb tién
6.840.000 dong tién d6 dat cat cho 6ng Hoang La vi khong co cin cu.

Ngay 20/7/2023, 6ng Phan Thanh B ¢6 don xin rut mot phan cua don
khang cdo cuy theé: Khéng d¢ nghi xem x€t lai gia dén bu thi¢t hai ma Toa én cap
so tham dé tuyén budc 6ng Hoang La boi thuong cho 6ng B s6 tién 2.339.000
dong.

Tai phién toa phiic tham: Nguyén don gitr nguyén yéu cau khoi kién va
yéu cau khang céo; bi don gir nguyén quan diém nhu d3 trinh bay va giur
nguyén ndi dung khang cao dgl v6i phan quyét dinh budc dng B bdi thuong sd
tién 6.840.000 dong tién do dat cat cho 6ng Hoang La, Khong dé nghi xem xet
lai gia dén bu thiét hai ma Toa an cap so tham da tuyén budc 6ng Hoang La boi
thuong cho 6ng B s6 tién 2.339.000 dong.

7 *y kié'n’ cia dai dién Vién kiém Sfit nhan dan tinh Quang Binh vé guan
diém gidi quyét vu an voi noi dung tom tat nhuw sau:

’ - Tham phén, Hoi dong xét xir, Thu ky Toa an va nhimg nguoi tham gia
t0 tung da tuan thu cac quy dinh cua phap luat to tung dan sy. Pon khang cao
cua nguyén don, bi don trong han luat dinh, nén can chép nhén dé xét xir phic
tham.

- V& ndi dung: Can ctr diém ¢ khoan 1 Piéu 289; Khoan 2 Diéu 308 Bo
luat t6 tung dan su, Nghi quyét 326/2916 dé nghi HDXX phtic tham: Khdng
chap nhan khang cdo cia nguyén don; Pinh chi mot phan khang céo cua bi don
vé yéu cau boi thudng thiét hai vi nguyén don dap pha mot phan con dudng di
vao ling cua bi don xay dung; Khong chdp nhan mot phan don khang cdo ctia bi
don dé nghi xem xét lai viéc budc ong phai boi thuong 6.840.0004 tién d6 dat do
cat cua ong La. Ghi nhan sy ty nguyén chi nhan ' gid tri tién d6 dat va cdng san
lap dat trong tong 72m° 1a 3.420.000d. Puong su khong phai chiu an phi theo
quy dinh.

Tai phién toa, Trg gitp vién phap ly — bao vé qpyén va loi ich cho
nguyén don trinh bay: Nguyén don chi lay ’2 khoi luong dat da san lap la 36m°,
quy ra tién deé tra.

Can clr vao cac tai liéu, chimg cu co trong ho so vu an; két qua tranh tung
tai phién toa va quan diém giai quyét vu an cta dai dién Vién kiém sat.

NHAN PINH CUA TOA AN:

[1] Vé thu tuc to tung: Pon khang céo ctia cac 6ng Hoang L4, Phan
Thanh B trong han luat dinh, Hoi dong xét xtr phtic tham chap nhan dé xem xét
cac ndi dung khang cao.
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- Tai phién toa phuc thém c6 mot sd ngudi co quyén, nghia vu lién quan
vang mit, tuy nhién viéc ving mit cta nhiing nguoi nay ciing khong gay can
tro, anh huong dén viéc xet xu, cac duong sy dé nghi xét xtr, Hoi dong xét xir
quyét dinh xét xtr vu 4n ving mit nhitng ngudi ny.

[2] Xét cac ndi dung khang cao cua 6ng Hoang L4, Hoi ddng xét xir cap
phtc tham nhan thay:

Theo quy dinh tai khoan 2 Piéu 7 Luat dat dai nim 2013 thi dit nghia
trang, nghia dia do UBND sir dung va Theo quy dinh khoan 7 Piéu 19 Nghi
Pinh s6 43/2014/ND-CP ngay 15/5/2014 quy dinh chi tiét thi hanh mét s6 diéu
cua Ludt dat dai quy dinh cac truong hop khong du:0’c cap gidy CNQSD dat,
quyén s¢ hitu nha & va tai san khac gan lién véi dat: “.....nghia trang, nghia dia
khong nham muc dich kinh doanh”

Theo phong tuc, tap quan dia phuong, UBND xa Hai Phi xac nhan: dat
nghia trang, nghia dia khong giao quyén str dung cho cac ho dan, viéc mai tang
tir xua dén nay chu yeu theo tap quan dia phuong. Nguoi dan khi bdc cac phan
md di chd khac, phan dét sau khi boc md co thé nhuong lai cho ngudi khac lam
noi chon cat. Viéc cho va nhan dat tai nghia dia chu yéu 1 gita cac ca nhan véi
nhau, véi tinh than nghia tir 1a nghia tan, nhuong nhin, ké tuc nhau tir bao doi
nay.

Qua 10i lai ctia 6ng HO T, dng Hoang L4 va mot sé nhan chimg thi xac
dinh viéc 6ng HO T cho 6ng Hoang L& phan dat sau khi bc cac ngdi mo cua
nguoi than ong HO T 1a c6 trong thuc té. Mac du vay, dng Hoang La lai khong
chtng minh duoc viéc xay khudn vién bao quanh dé giir dat, va viéc sir dung dat
khong rd rang. Viéc cho, nhan dat ciing khong bao véi chinh quyén dia phuong.
Tai cac 101 khai 6ng Hoang La thira nhan: “nam 2017, éng Phan Thanh B €0
thira ddt nghia dia lién ké phia Bdc da tir y tao 02 mg gid trong phan dat ma ong
Ho T da cho gia dinh éng La” nhung lai khong dua ra duoc chimg ctr gi chimg
minh la éng La tao hai mo gia. Theo xac nhan cia UBND xa Hai Phu thi tai thoi
diém 6ng Hb6 T cho dng Hoang Léacdét, ngoai cac ngdi mo cua gia dinh 6ng HO
T con co cac ngdi mo cua cac thanh vién trong chi nhanh ho Phan cia 6ng Phan
Thanh B. Loi trinh bay cua nhiing nguoi lam chung 14 6ng Lé Thanh B, 0ng
Nguyén Duy H, 6ng Hoang Trung T, 6ng Lé Khic P va sy thira nhin trude day
ong HoO T thi tai phan dat tranh chdp con mot sé ngdi md chon xen ldn nhau
nhung khong xac dinh dugc cua gia dinh nao (mac du vé sau ong H6 T co thay
d01 \a kién nay). Nhu vay khi 6 ong Ho6 T boc 02 ngdi mo di thi cac ngdi mo khac
van ton tai & khu dét nay. Diéu nay thé hi¢n, trén thura dat tranh chap gia dinh
6ng Phan Thanh B da sir dung dat chon ct nguoi than trong gia dinh dong ho tir
trudc, nam 2019 gia dinh 6ng Phan Thanh B tiép tuc chon cat ong Phan Vin H
(anh trai 6ng Phan Thanh B), da xay hang rao bao quanh, nhimg viéc nay khong
bi gia dinh 6ng L4 gay can tré. Viéc sir dung dat nghia trang, nghia dia 1a yeu t6
tam linh, nay gia dinh 6ng Hoang Thanh B di sir dung dat c6 chén cét nguoi
than chét, da xay dung, t6n tao khu nghia trang gia dinh, do d6 Tda an cap so
tham khong chip nhan yéu cau khoi kién ciia 6ng Hoang L4 13 ¢6 co s6.
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Vi vay, Hoi dong xét xir cp phuc thim khéng chdp nhan khang céo cia
6ng Hoang L& vé viéc tuyén giao thira dat dang tranh chip cho gia dinh ong
Hoang LA.

- P6i v6i khang cdo cua 6ng Hoang La vé dé nghi thim dinh lai x4c dinh
phan mong gia dinh ong Hoang La da xay dung tir ndm 2001, theo 10i trinh bay
cua ong Hoang La thi phan mong nay nam dudi long dat, h1en nay bi hang rao
xdy cua gia dinh 6ng Phan Thanh B Xy chdong 1én. D01 v6i van dé nay, tai cAp
so tham phia nguyén don ong Hoang La da co yéu cau tuy nhién phia gia dinh
6ng B phan ddi, do c6 yeu t6 tam linh nén cac co quan chuyén mén khong thé
thuc hién dugc viéc tham dinh méng trong long dat. Tai cap phiic tham, phia
nguyén don cling khong thé thuc hién dugc noi dung nay. Do d6 Toa an cap
phuc tham khong ¢ co sé dé xem xét chip chan yéu cau cia 6ng Hoang La.

[3] Xeét ndi dung khang cdo cua 6ng Phan Thanh B, Hoi ddng xét xir cap
phtc thim nhan thay: Ngay 09/6/2023, ong Phan Thanh B 1am don khang cao
v6i hai ndi dung: Khong chap nhén Ban an so tham d6i v6i phan budc 6ng
Hoang L& boi thuong cho 6ng B sd tién 2.339.000 dong vi khong phu hop véi
thi truong; va khong chap nhan quyét dinh cta ban an so thim budc éng B boi
thudng cho 6ng Hoang L& s6 tién 6.840.000 dong tién d6 dat cat vi khong c6 cin
cu.

[3.1]. Ngay 20/7/2023, dng Phan Thanh B ¢6 don xin rat mot phan cia
don khang cdo cu thé: Khong dé nghi xem xét lai gia dén bu thiét hai ma Toa an
cap so tham di tuyén budc oOng Hoang La boi thuong cho ong B s6 tién
2.339.300 dong. Tai phién toa phiic tham 6ng B gitt nguyén y kién vé viéc rit
phan khang cao nay. Nhan thdy viéc rat khang cao cia ong B la ty nguyén nén
Hoi dong xét xir chap nhan va khong xem xét, giai quyet ndi dung khang cao
nay, dinh chi mét phan khang céo theo diém ¢ khoan 1 Diéu 289 BLTTDS.

[3.2]. Pbi voi phan khang cdo: khong chap nhan bdi thuong sb tién
6.840.000 dong tién do dat cat cho 6ng Hoang La Vi cho rang khong c6 can ctr.
Hoi dong xét xtr thay rang: Nhitng nguoi 1am ching 13 6ng Lé Khic B (¢ ddi
dién khu ling md chi nhanh ho Phan) chimg kién viéc ong Nguyén Vin Q thué
ngudi chd dat db trén phan dét tranh chép, sb luong bao nhiéu thi 6ng khong 3.
Ong Nguyén Vin Q khang dinh nam 2018, 6ng Hoang L& c6 nho 6ng thué 6ng
Phan Vin T chd 09 xe cat, mdi xe 08m® vé san 1ap tai phan dat hién hai bén
dang tranh chap. Ong Phan Van T trinh bay ong 1a nguoi tryc tiép ché 09 xe cat,
mdi xe 08m® cho 6ng Hoang L4. Ong Phan Vian C khang dinh 6ng 14 ngudi duoc
thué san gat 09 xe cat ong T ché vé vao khu vuc dat dang tranh chdp va nhan
tién cong 1.000.000 dong.

Cac 6ng Lé Khic B, Nguyén Vian Q, 6ng Phan Vin T, 6ng Phan Vin C
khong c6 mdi quan hé ba con than thich, khong c6 cung loi ich v6i 6ng Phan
Thanh B, nén 101 khai cua ho dugc danh gia khach quan 1a c6 co so. Vi vay ong
Hoang L& khai niam 2018 gia dinh 6ng c6 thué ngudi chd cat va san lap trén
phan dit tranh chip phu hop v6i nhitng nguoi lam ching nhu trén duoc Hoi
ddng xét xtr chap nhan. Nay gia dinh 6ng Phan Thanh B dugc hudng loi vé viée
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san lap nay nén Toa 4n cp so tham budc gia dinh 6ng Phan Thanh B phai bdi
thuong s6 tién 6.840.000 dong tién d6 dat cat cho ong Hoang La 1a ¢o co so.
Tuy nhién tai phién toa phic thém ong Hoang La df)ng y chi nhan mot nira sé
dat cat da san lap, tac 1 36m°, thanh tién 3.420.000 dong. Hoi dong x¢t xur cap
phuc tham nhan thiy day 1a su tu’ nguyén cua 6ng Hoang L4 nén can ghi nhan dé
sira 4n so tham.

[4] Cac Quyét dinh khac cua ban 4n so tham khong c6 khang céo, khang
nghi, Hoi ddng xét xtr phuc tham khong xem xét va c6 hiéu luc ké tir ngay hét
khéng cdo khang nghi.

[5] Vé an phi dan sy phuc tham: Ong Hoang La va 6ng Phan Thanh B la
ngudi cao tudi ¢ don xin mién an phi nén dugc mién 4n phi theo quy dinh cua
phap luat.

Vi cac lé trén;
QUYET PINH:

Can cu:

- Piém ¢ khoan 1 Biéu 289, khoan 2 Diéu 308, 313 B6 luat t6 tung dan su
2015;

- Diéu 2, Piéu 14 B) lut dan sy 1995; cac Dicu 5, 584 va 589 B luat
dan su,2015; khoan 2 Biéu 7, Di¢u 203 Luat Pat dai; khoan 7 Diéu 19 Nghi
Dinh s6 43/2014/ND-CP ngay 15/5/2014;

- Diéu 148 B luat t6 tung Dan sy 2015; diém & Piéu 12 Nghi quyét so:
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qubc Hoi quy

dinh vé an phi, 1¢ phi Toa an;

Tuyén xir:

1. Khong chap nhan toan bd khang cdo cia nguyén don - 6ng Hoang L.

2. Pinh chi xét xir phic thAm mot phan khang céo caa 6ng Phan Thanh B
vé viéc Yéu cau boi thuong thiét hai theo gid thi truong do nguyén don dap pha
mdt phan con dudng di vao lang cia bi don xay dung.

Giit nguyén quyét dinh ctia ban an so thAm: Budc 6ng Hoang L4 phai boi
thuong cho 6ng Phan Thanh B s6 tién 2.339.300 dong.

3. Khong chip nhan phan khang céo cua bi don vé viéc khong dong ¥ boi
thuong tién d6 dat cat va san lap.

Budc 6ng Phan Thanh B phai bdi thuong tién db dat cat va san lap cho
6ng Hoang L4 theo sy tu nguyén cua ong Hoang L4 chi nhan % gia tri tién d6
d4t cat va san lap trong tong 72m? 12 3.420.000d.
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Ké tir khi c6 don yéu cau thi hanh an cta ngudi dugc thi hanh an cho dén
khi thi hanh &n xong, hang thang, bén phai thi hanh an con phai chiu khoan tién
13i cta sb tién con phai thi hanh an dé tra cho bén duge thi hanh an, theo mirc 13i
suat quy dinh tai Diéu 357 va Diéu 468 Bo luat dan sy nam 2015.

4, Vé an phi dan su phuc tham: nguyén don, bi don khong phai chiu an
phi phuc tham.

5. Cac quyét dinh khac cua ban an cap so tham khong c6 khang cdo,
khang nghi c¢6 hiéu luc ké tir ngay hét khang céo, khang nghi.

Truong hop ban 4n, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh 4n hoac cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7, 7a, 7b va
9 Luat Thi hanh 4n dan sy; thoi hi¢u thi hanh an dugc thyc hién theo quy dinh
tai Diu 30 Luat Thi hanh 4n dan su.

Ban 4n phuc thim c6 hiéu Iyc phap luat ké tir ngay tuyén an phuc tham
(ngay 15/9/2023).

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Quéang Binh; THAM PHAN - CHU TQA PHIEN TOA
- Chi cyc THADS huyén B& Trach;

- TAND huyén B6 Trach; (da ky)

- Cac duong su;
- Luu ho so vu an;
- Luu an van.

Hoang Thi Thanh Nhan



