TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH NINH BINH Poc 1ap - Tw do - Hanh phuc

Ban 4n s6: 01/2019/KDTM-PT
Ngay: 23-4-2019

VIV “tranh chdp vé hop dong gia
cong’”.

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DANTINHNINH BINH

- Thanh phéin Hpi dong xét xir phiic thdm géom c6:

Tham phén - Chii toa phién toa: Ong Nguyén Tt Luong.

Cdc Tham phdan: Ong Dinh Huy Ludng va ba Pham Thi Tuyét.

- Thu ky phién toa: Ba Pham Thi Lan — Tham tra vién Toa an nhan dan
tinh Ninh Binh.

- Pai dién Vign kiém sdt nhdn dan tinh Ninh Binh: Ba Bui Thi Thuay-
Kiém sat vién tham gia phién toa.

Ngay 23 thang 4 ndm 2019, tai try s& Toa an nhan dan tinh Ninh Binh
xét xir phuc tham cong khai vu 4n thu 1y s6: 05/2018/TLPT-KDTM ngay 12
thang 12 nam 2018 vé tranh chap hop dong gia cong.

Do ban 4n Kinh doanh thuong mai so tham sb: 07/2018/KDTM-ST ngay
02 thang 11 nam 2018 ctia Toa 4n nhan dan thanh phd Ninh Binh bi khang cdo.

Theo Quyét dinh dua vu 4n ra xét xir phiic thim sb: 02/2019/QDPT-
KDTM ngay 05 thang 3 nam 2019; Quyét dinh hoan phién toa sb: 02/2019/QD-
PT ngay 03 thang 4 nam 2019, gitra cac duong su:

1. Nguyén don: Cong ty c6 phan X; dia chi: SO 01, ngd 2/6/2A, duong L,
t6 18, phuong H, quan H, Thanh phd H;

Ngwoi dai dién hop phdp ciia nguyén don: Ong Nguyén Xuan S; dija chi:
S6 27, ngach 39, ngd 250, duong K, t6 27, phuong D, quan H, Thanh phd H 1a
nguoi dai dién theo Gy quyén. (duoc uy quyén theo van ban ty quyén ngay
20/02/2019)

2. Bi don: Cong ty c6 phan C (chuyén doi tir Cong ty TNHH MTV V); dia chi:
Pudng H, phuong T, thanh phé N, tinh Ninh Binh;

Ngueoi dai dién hop phap cua bi don:

Ba Nguyén Thi Minh H; dia chi: S6 36A, duong N, phuong D, quan D,
Thanh ph6 H 1a nguoi dai dién theo iy quyén;



Ba Duong Thi T; dia chi: S6 08, ngach: 25/245, duong N, phd N, phuong T,
thanh phd N, tinh Ninh Binh 1a ngudi dai dién theo ty quyén. (duoc ty quyén theo
van ban uy quyén ngay 01/08/2018)

3. Nguoi cé quyén loi, nghia vu lién quan: Ong Nguyén Thanh H; dia chi:
Phong 312, nha K5, khu d6 thi V, phuong G, quan L, Thanh pho H.

4. Ngueoi khdng cdo: Cong ty c¢6 phan C 1 bi don.

NOI DUNG VU AN

Theo don khoi kién ngay 16/8/2017, ban ty khai, va trong qua trinh giai
quyét vu an nguoi dai dién hop phdp cia nguyén don trinh bay:

Ngay 10/6/2013 Chi nhanh Cong ty TNHH MTV V, sau d6 chuyén doi
thanh Chi nhanh céng ty c6 phan C (théng nhat goi 13 Chi nhanh cong ty cb
phan C va Cong ty ¢ phan C ) va Cong ty c6 phan X, ky hop dong khoan cong
viéc s6 20/HPKT/2013 vé&i ndi dung: Cong ty ¢ phan X nhan thi cong toan bd
phan dao hiru co dap dat, lu 1én nén duong, dam cat, d6 bé tong nén duong, xay
dung lap dat hang rao hoa sat ... hang muc dudng gom, rao cach ly cac doan tir
Km 1683+400 — Km 1684+120; Km 1684 + 700 — Km 1685 + 300. Gia tri hop
d6ng di bao gdm thué VAT 1a 1.927.288.000 dong.

Ngay 10/9/2013 Chi nhanh cong ty ¢6 phan C va Cong ty ¢ phan X, ky
hop dong thué khoan s6 21/HPKT/2013 v6i ndi dung: Cong ty co phan X nhan
thi cong toan bo phan dao hitu co dap dat, lu Ién nén duong, dam cat, d6 bé tong
nén dudng, d6 cot bén téng, thanh ngang, lap dung hang rio bé tong ... hang
muc duong gom, rao cach ly cac doan tr Km 1634+900 - Km 1636+700 va
doan Km 1637 + 205 — Km 1639 + 219 huyén X, tinh D. Gia tri hop dé)ng da
bao gdom thué VAT 1 4.498.031.000 ddong.

Ngay 02/10/2013, Chi nhanh Cong ty c¢6 phan C va Cong ty c6 phan X, ky
hop dong khoan cong viéc s6 23/HPKT/2013 véi ndi dung: Cong ty c¢o phan X
nhanthi cong xdy dung lap dit hang rao hoa sat ... hang myc dudng gom, rio
cach ly cac doan tir Km 1650+040 - Km 1650+300. Gia tri hop dong da bao
gom thué VAT 14 253.605.000 dong.

Khéi luong cong viée Cong ty c6 phan X di hoan thanh va di duoc
nghiém thu 14 6.415.257.200d6ng; hai bén d3 ky thanh 1y hop dong, Cong ty co
phan X di xuat hoa don gia tri gia ting 1a 6.415.257.200dong. Tinh dén ngay
17/4/2014 Chi nhanh coéng ty c6 phan C di cho Cong ty c6 phan X tam tng
1.050.000.000ddng, tam Gng tién mit 1a 837.000 dong. Ngay 06/10/2014, Chi
nhanh cong ty c6 phan C cé thu xac nhan sd du no ddi véi Cong ty c6 phan X sb
tién 1a 5.364.420.200 d6ng. Ngay 31/12/2014 hai bén di dbi chiéu cong ng, Chi
nhanh Coéng ty ¢6 phan C con ng Cong ty cd phan X 5.364.420.200 dong. Ngay
16/9/2016, Chi nhanh cong ty co phan C tra cho Cong ty c6 phan X sb tién
25.000.000 dong. Cong ty c6 phan X da nhiéu lan yéu cau Chi nhanh cong ty co
phan C tra ng nhung Chi nhanh khong tra. Nay Cong ty c¢6 phan X yéu cau
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Cong ty cd phan C phai tra cho Cong ty ¢ phan X so tién 5.339.420.200 dong
(Nim ty ba trdm ba muoi chin triéu bdn trim hai muoi nghin hai trim dong) va
tién 14i do chdm thanh toan tinh tir ngdy 01/02/2017 cho dén khi tra hét no véi
muec 13i sut 13 7,5%/nam.

Tai ban ty khai, trong qud trinh gidi quyét vu dn nguoi dai dién hop phdp
Ciia bi don trinh bay: Trong cac gidy Uy quyén sb6 292/UQ-DTND, 205A/UQ-
DTND, 400/UQ-KHDT ma nguyén don gui cho bi don vdi ndi dung Cong ty
TNHH MTV V nay la Cong ty ¢6 phan C iy quyén cho ong Nguyén Thanh H -
Giam ddc Chi nhanh Cong ty TNHH MTV V ky hop dong véi Ban quan 1y du
an duong sét cac khu vuc 1,2,3 chu khong uy quyén cho 6ng H ky horp ddng véi
Cong ty ¢ phan X. Nay Cong ty ¢6 phan X yeu cau Cong ty cb phan C thanh
toan tién ng cong trinh ddi VO’l cac hop dong sd 20/HDKT/2013 hop dong sO
21/HPKT/2013 va hop dong s6 23/HPKT/2013 véi s tién 5.339.420.200 dong
va tién 14i 13 khong co cin ct.

Vé ho so cong trinh: Coéng ty c¢d phan X cung cdp chua day du, chua du
cin ctr thanh toan theo quy dinh cta phéap luat. Pé thanh toan mot hop dong xay
dung phai dya trén khéi luong thuc té di hoan thanh duoc nghiém thu va don
gia hop dong.

V& viéc nhan thau: Cong ty c¢6 phan X nhan thau v6i Chi nhanh cong ty ¢b
phan C ¢6 duoc su chap thuin cua Ban quan 1y du an duong sit hay khong?

Vé bao céo tai chinh ciia Cong ty c6 phan C: Cong ty c6 phan C ¢6 nhiéu
chi nhanh, hang quy, hang nam cac chi nhanh giri bao co tai chinh vé Céng ty,
Cong ty tong hop s liéu trong bao céo tai chinh ctia cac chi nhanh vao bao céo
tai chinh ctia Céng ty. Chi nhanh quan 1y chi tiét va co trach nhiém giai trinh
hop 1y, hop 1¢ trude thanh tra kiém toan.

Tir nhitng 1y do trén Cong ty cd phan C khong chap nhan yéu cau cia
Cong ty c6 phan X budc Cong ty c6 phan C phai thanh toan khoan tién no cong
trinh 13 5.339.420.200 dong. Ong H truc tiép ky véi Cong ty cd phan X thi 6ng
H phai c6 trach nhiém thanh toan; sau d6 Cong ty s€ c6 trach nhiém thanh toan
v6i 6ng H khi ¢6 day du ching tir hop 1y, hop 1& dung véi quy dinh cua Cong
ty.Néu hoa giai Cong ty cd phan C s& tra cho Cong ty c6 phan X 50% sb tién
trén.

Tai ban tu khai, trong qud_ trinh gidi quyét vu dn, ngwo‘z co quyen lm
nghia vu lién quan la éng Nguyén Thanh H trinh bay: Tai gidy Gy quyén so
205A-UQ-DTND ngay 09/8/2012 Céng ty TNHH MTV V nay la Cong ty cb
phan C ay quyén cho ong Nguyén Thanh H, Gidm dbc Chi nhanh cong ty cb
phan C véi noi dung: Ong H duoc quyén st dung con déu, tai khoan cta Chi
nhanh Cong ty TNHH MTV V dé giao dich, thwong thao, ky hop dong kinh té,
t6 chure thi cong, ky cac bién ban, ho so nghiém thu thanh quyét toan va thanh 1y
hop déng v6i Ban quan 1y dy 4n duong sat khu vuc 3, vé viéc thi cong thuc hi¢n



xay du:ng cac hang muc cong trinh thudc giai doan 2 ké hoach 1856 theo 1énh
khan cép.

Ngay 26/9/2012 6ng H VO’i tu cach 1a Giam ddc Chi nhanh cung voi Tong
glam dbc cong ty ky hop dong sb 11/2012/HDXD v6o1 Ban quan 1y du an duong
sat khu vuc 3 va phu luc hop dong s6 01 ngay 26/12/2012,khéi lugng cong viée
Chi nhanh thuc hién twong duong 18.333.362.000 dong. Ngay 26/11/2015 ong
H v&i tu cach 1a Giam dbc Chi nhanh cung voi Giam déc cong ty (dd chuyén doi
thanh Cong ty ¢ phan C) ky phu lyc hop ddng (khong s6) véi Ban quan 1y du
an duong sit khu vuce 3, voi ndi dung diéu chinh gia hop dong va thay do6i théng
tin ctia thanh vién lién doanh (bén B). Tai phu luc hop dong nay diéu chinh gia
tri khéi lwong cong viéc do Cong ty cd phan C thuc hién twong duong
16.160.719.000 dong.

Cong ty Uy quyén t6 chirc thi cong nhung khong cung cip von, phuong
tién va nhan cong, dé dam bao tién do thi cong Chi nhanh cong ty cd phan C da
ky 3 hop dong khoan cong viéc voi Cong ty c6 phan X gom: Hop dong sb
20/HPKT/2013 ngay 10/6/2013 va phu luc hop dong gia tri hop dong tam tinh
1a 1.927.288.000ddng, gia tri thuc hién hop dong 1a 1.923.076.100 dong; Hop
d6ng thué khoan s6 21/HPKT/2013 va phu luc hop dong ngay 10/9/2013, gia tri
khéi lugng tam tinh 1a 4.498.031.000 ddng, gia tri thyc hién hop dong 1a
4.238.576.100 dong; Hop dong khoan cong viéc so 23/HPKT/2013 va phu luc
hop dong ngay 02/10/2013 gia tri tam tinh 1a 253.605.000 dong, gia trj thuc hién
hop ddng 14 253.605.000 dong.

Cong viéc ma Cong ty cd phan X phai thi cong 1a: Pao hitu co dap dat, lu
1én nén duong, dam cat d6 bé tong nén duong, xay dung lip hang rao hoa sit. ..
hang muc dudng gom tai tinh D (Cong ty c6 phan xay dung va dich vu giao
thong van tai chiu trach nhiém vé nhan cong va phuong tién thi cong con
nguyén vt lidu 14 cia Chi nhanh). Khéi luong ma Coéng ty c6 phan X lam da
dugc nghiém thu ¢ tong gia tri 6.415.257.200 dong.

Trong qua trinh thi cong: Ban quan 1y du an dudng sat khu vuc 3 di tam
tmg cho Chi nhanh cong ty ¢6 phan C 3.767.000.000 ddng, thé hién trong 1énh
c6 ngay 02/10/2012. Trong bao céo tai chinh nam 2012 cua Chi nhanh cong ty
¢ phan C ¢ ma sb 131 s6 lidu nay da duoc Cong ty c¢o phan C dua vao bao cdo
tai chinh nam 2012 cta Cong ty. Chi nhanh cong ty c6 phan C da cho Cong ty
cd phan X ung tién mit 837.000 dong va 5 lan chuyén khoantir tai khoan cia
Chi nhanh sang tai khoan ctia Cong ty cd phén X cu thé: Ngay 15/11/2013 Gng
300.000.000 dong, ngay 12/02/2014 u’ng s6 tién 200.000.000 dong, ngay
26/3/2014 ng s6 tién 200.000.000 dong, ngay 28/3/2014 tng sb tién
200.000.000 ddng, ngay 17/4/2014 tng so tién 150.000.000 dong (cé ching tir
gdém uy nhiém chi va so phu ngan hang kém theo). Céc 1an chi tién déu thé hién
trong béo cao tai chinh ciia Chi nhanh ma 312 vao cic nim 2013, nam 2014 s6
liéu nay dugc Cong ty cb phan C tong hop vao béo cdo tai chinh ctia Cong ty
cac nam 2013, 2014. Ngay 06/10/2014 Chi nhanh cong ty c¢6 phan C c6 thu xéac
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nhan d6i v6i Cong ty c6 phan X sb tién 1a 5.364.420.200 dong. Ngay
31/12/2014 Chi nhanh cong ty c6 phan C d6i chiéu cong ng véi Cong ty c6 phan
X, Chi nhanh con no 5.364.420.200 dong. Ngay 16/09/2016 Chi nhanh tra thém
cho Cong ty c¢b phan X 25.000.000 dong. Hién tai, Chi nhanh cong ty c6 phan C
con ng Cong ty c6 phan X 5.339.420.200 dong.

Nam 2014 Cong trinh da hoan thanh dugc nghi¢m thu va dua vao st dung.
Thang 01 nim 2017 Ban quan 1y du 4n duong sat khu vuc 3 di chi tra cho Chi
nhanh céng ty ¢ phan C 8.223.082.000 déng. Ngay 01/8/2018 Ban quan 1y du
an duong sat khu vuc 3 xac nhan v6i ndi dung: Chi nhanh cong ty TNHH MTV
V (nay 1a Cong ty c6 phan C) thi cong cic hang muc cong trinh giai doan 2 - ké
hoach 1856 tuyén dudng sat Ha Noi — TP Hd Chi Minh (d3 hoan thanh dua vao
str dung nam 2014), hai bén di quyét toan cong trinh, Ban quan 1y dy 4n duong
sat khu vuc 3 da thanh toan hét s6 cong no cho bén Chi nhanh cong ty c¢6 phan C
vao thang 01 ndam 2017. Ong H d nhiéu lan c6 vin ban dé nghi Cong ty c¢b phan
C chi tra cho Cong ty c6 phan X s tién no 1a 5.339.420.200 dong nhung Cong
ty chi htra ma khong chi tra. Ngay 22/12/2017 Chi nhanh cong ty c6 phan C da
chuyén sé tién 15.100.000.000 dong vao tai khoan ctia Téng cong ty van tai T
(Trong d6 c6 8.223.082.000 ddng do Ban quan 1y du an dudng st khu vuc 3
thanh toan thang 01/2017). Cong ty ¢6 phan X da nhiéu 1an doi ng, ong H khét
ng voi 1y do tién chua duge cha dau tu thanh toan, nay chu dau tu (Ban quan 1y
du an duong sit khu vuc 3) da thanh toan toan bd cac khoan ng cho Chi nhanh,
dé nghi Cong ty c¢b phan C tra no cho Cong ty cd phan X.

Tai ban an s6: 07/2018/KDTM-ST ngay 02 thang 11 nam 2018 Toa an
nhan dan thanh phé Ninh Binh da quyét dinh:

Can ¢t vao cac Pidu 30, 35, 39, 147, 273 Bo luat td tung dan sy nim
2015; Diéu 84, 87, 142 Bo luat dan sy nam 2015; Diéu 178, 179, 180, 181, 183,
306 Luat thuong mai; An 1& s6 09/AL cua Toa 4n nhan dan Tdi cao; Nghi quyét
s6 04/2003/NQ-HDTP ngay 27/5/2003 ctia Hoi dong tham phan Toa an nhan
dan Ti cao; Piéu 6, khoan 2 Diéu 26 Nghi quyét 326/2016/UBTVQH14, ngay
30/12/2016 cua Uy ban thuong vu Qudc hoi; Piéu 26 ctia Luét thi hanh an dan
su, Xu:

Chép nhén toan bd yéu cau khoi kién ctia Cong ty cd phan X ddi véi Cong
ty ¢0 phan C.

Budc Cong ty ¢6 phan C tra cho Cong ty cd phan X sd tién 6.042.443.200d
(Sau ty khong trim bdn muoi hai triéu bon trim bon muoi ba nghin hai trim
dong) trong d6 tién ng gdc 1a 5.339.420.200 dong, tién no 13i cham tra 1a
703.023.000 dong.

Ké tir ngdy 03/11/2018 Cong ty c6 phan C con phai tra ng 13i cho Cong ty
cb phan X v&i murc 13i suat 7,5%/nam trén s6 no gbc 1a 5.339.420.200 dong cho
dén khi thi hanh 4n xong.



Vé an phi: Budc Cong ty c6 phan C phai ndp an phi kinh doanh thuong
mai so thim 13 114.042.000 dong (M6t trim mudi bén triéu khong trim bdn
muoi hai nghin ddng).

Hoan lai tién tam tng 4n phi kinh doanh thuwong mai so tham cho Cong ty
¢ phan X sd tién 13 56.680.000 dong (Nam muoi séu triéu sau trim tim muoi
nghin dong), theo bién lai thu tam tng an phi s6 AA/2016/ 0000818 ngay 05
thang 12 ndm 2017 ciia Chi cyc thi hanh 4n dan su thanh phé Ninh Binh.

Ngoai ra, ban 4n con tuyén quyén khang cdo, quyén va nghia vu thi hanh
an ddi v6i cac bén duong su theo quy dinh cua phép lut.

Ngay 10/11/2018 Céng ty c¢b phan C khang cdo toan bd Ban an so thim
s6: 07/2018/KDTM-ST ngay 02 thang 11 nim 2018 ctia Toa an nhan dan thanh
pho Ninh Binh; ly do khang c40:Hop dong khong co chu ky cua ngudi du tham
quyén, khong c¢6 Gy quyén cua nguoi c¢o du tham quyén nén khong dam bao tinh
phép 1y. H6 so thanh toan ciia nguyén don khong dam bao diéu kién dé duogc
thanh toan theo quy dinh cua phéap luat doi v6i nha thau phu. Quyét dinh cua
Toa an cap so tham thiéu cin c, 4p dung phéap luat chua day du, khién cudng,
khong thau tinh, dat 1y.

Tai phién toa phiic tham:Nguoi dai dién hop phap cua nguyén don giir
nguyén yéu cau khoi kién, khong chap nhan dé nghi chi thanh toan 60% khoan
no cua bi don; dé nghi Toa an cap phuc tham giit nguyén ban an so tham.

Ngudi dai dién hop phap cua bi don giit nguyén yéu cau khang cdo, dé
nghi: Néu nguyén don nhét tri thi bi don s& thanh toan cho nguyén don 60%
khoan tién con no; néu khong nhat tri thi 6ng Nguyén Thanh H phai c6 trach
nhiém thanh toan toan b§ khoan no cho nguyén don va bi don s€ thanh toan
cho ong Hai, khi ong H cung cdp du hd so thanh toan theo quy dinh.

Ngudi co quyén loi, nghia vu lién quan 1a 6ng H: Khong chap nhan viéc
ong phai c6 nghia vu thanh toan cho nguyén don,dé nghi Toa an cap phic thim
giit nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan tinh Ninh Binh d4 phat biéu ¥ kién: V&
t6 tung Tham phan, Hoi déng xét xtr phiic tham, Thu ky phién toa va nhiing
nguoi tham gia td tung da tuan thu cac quy dinh cua Bo luat td tung dan su.Vé
ndi dung, dé nghi Hoi dong xét xir: Ap dung khoan 1 Piéu 308, Piéu 148 cia
B luét t6 tung dan su, Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12
nam 2016 cua Uy ban Thuong vu Qubc hoi. Khong chap nhan yéu cau khang
c4o ctia Cong ty c¢d phan C; Gitt nguyén Ban an so tham sb: 07/2018/KDTM-ST
ngay 02 thang 11 nim 2018 ctia Toa 4n nhan dan thanh phd Ninh Binh. Budc
Cong ty ¢ phan Cang N phai chiu 4n phi phuc tham.

NHAN PINH CUA TOA AN:

[1] Cong ty co phan Cang N 1a bj don nén c6 quyén khang céo ban an so
tham. Cong ty c6 phan Cang N da thuc hién day du cac quyén, nghia vu cua



nguoi khang céo theo quy dinh cua Bo luat tb tung dan su, do d6 vu an dugc
xem x¢t theo trinh tu thu tuc phtc tham.

[2] Toa 4n nhan dan thanh phé Ninh Binh thy 1y, giai quyét theo thi tuc
so tham Pon khai kién ngay 16/8/2017 cua Cong ty cd phan X 1a dung tham
quyén duoc quy dinh tai cac Diéu 30, 35, 39 cua Bo luat td tung dan syu. Trong
qua trinh giai quyét vu 4n, Toa an cp so tham da tuan thi, thue hién ddy du cac
thu tuc to tung, ban hanh va téng dat cac van ban td tung cua Toa éan, thu thap
chtng ctr theo quy dinh cua phap luat. Vé thanh phan Hoi dong xét xir so tham
cua ban an ding quy dinh tai cac Diéu 11, 12, 14 va Diéu 63 cta Bo luat td tung
dan sy va khong thudc truong hop phai tir chdi hodc thay doi nguoi tién hanh td
tung.

[3] Xét noi dung vu an va yéu cau khang céo ciia Cong ty cd phan Cang
N:

[3.1] Béi véi Hop dong sb 20/HPKT/2013; Hop dong sé 21/HPKT/2013;
Hop dong s6 23/HPKT/2013 duoc ky két boi nguoi ding dau Chi nhanh cong
ty co phan C va nguoi ding dau caa Cong ty co phan X; viéc ky két hop dong 1a
sy tu nguyén cua cac bén, ndi dung khong vi pham diéu cAm cua phap luat,
khong trai dao duc xa hoi; 6ng H véi tu cach 1a ngudi dimg dau Chi nhanh da
thue hién viée ky két hop dong theo sy iy quyén ciia Cong ty. Gidy uy quyén sb
205A-UQ-DTND ngay 09/8/2012 do nguoi dai dién theo phap ludt cua Cong ty
TNHH MTV V ky c6 néi dung ty quyén cho éng H... “t6 chitc thi cong”, vi vay
03 ban hop dong néu trén déu bao dam tinh phap 1y, c6 hiéu luc thi hanh va
khong bi v hicu.

[3.2] Trong qua trinh thyuc hién hop dong Cong ty c¢b phan X da thuc hién
dung v6i cac diéu khoan da ky két, dugc Chi nhanh cong ty c¢6 phan C ky
nghiém thu, chét khdi lugng hoan thanh va da thanh 1y hop dong. Céc cong trinh
do Cong ty c6 phan X tham gia thi cong theo hop déng da dugc bén thr 3 13 Ban
quan 1y du an dudng sat khu vuc 3 (chu dau tu) chap nhan quyét toan va dua
vao su dung.

[3.3] V& s tién con no: Ngay 30/9/2014 Chi nhanh cong ty ¢6 phan C va
Cong ty c6 phan X d3 ky thanh Iy 03 ban hop dong; dén ngay 30/12/2014 dbi
chiéu cong no, Chi nhanh cong ty c¢d phan C con no 5.364.420.200 dong. Ngay
16/09/2016 Chi nhanh cong ty c6 phan C tra thém 25.000.000 dong. Hién nay,
Chi nhanh cong ty co phan Cang Ninh Binh con no Céng ty c6 phan X
5.339.420.200 dong (chua tinh tién 13i do cham thanh toan).

[3.4] Vé nghia vu thanh toan: Theo nhu thoa thuan tai muc 4.3 Diéu 4 cua
Hop dong sé 20/HPKT/2013; Hop dong sé 21/HPKT/2013; Hop dong sd
23/HPKT/2013 c6 néu: “Bén A sé thanh todn cho bén B gid tri hop dong con lai
sau 30 ngay ké tir khi hai bén ky ban thanh 1y hop dong va bén B xudt héa don
tai chinh cho bén A”. Cong ty cd phan X da hoan tat moi tha tuc gidy to dé phuc
vu cho viéc thanh todn theo thoa thuan (Ngay 30/9/2014 hai bén ky thanh 1y hop
d6ng va hoan thanh viéc xuat hoa don gia tri gia ting).
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Theo gidy ty quyen s6 205A-UQ- -DTND ngay 09/8/2012 Cong ty TNHH
MTV V nay 1a Cong ty c6 phan C ty quyén cho éng Nguyen Thanh H, Gidm
déc Chi nhanh Céng ty TNHH MTV V véi ndi dung: Ong Nguyén Thanh H
diege quyén sir dung con ddu, ma so thué va tai khodn ciia Chi nhanh céng ty
TNHH MTV V dé giao dich, thuong théo, ky két hop dong kinh té, t6 chirc thi
cong, ky cdc bién ban, hé so nghiém thu thanh quyét todn va thanh Iy hop dong
v6i Ban qudn Iy duw dn dwong sdt khu viee 3 vé viéc thi cong thwc hién xdy dung
cdc hang muc cong trinh thuoc giai doan 2 ké hoach 1856 theo lénh khan ccfp.

Vi ndi dung néu trén thi Cong ty cd phan C di ty quyén cho ong H 1a
Giam ddc chi nhanh dugc quyén 1y danh nghia Chi nhanh cong ty TNHH MTV
V ky két hop ddng va thuc hién tit ca cac cong doan ctia hop dong da ky két véi
Ban quan 1y dy an duong st khu vuc 3. Trong d6 ong H dugc quyén “t6 chirc
thi céng”, khong co diéu khoan nao cam 6ng H thué, khoan ngudi khac trong
qua trinh thi cong Nhu vay, viéc 6ng H ky két, thuc hién va di hoan thanh hop
dong da ky két véi Ban quan Iy du an dudng sat khu vuc 3 1a da 1am theo sy uy
quyén cua Cong ty ¢ phan C. Thong qua bao cao tai chinh hang nam cua Chi
nhanh, Cong ty c¢6 phan C di biét rd qua trinh ky két va thuc hién hop dong giira
Chi nhanh cong ty c¢6 phan C véi Cong ty cd phan X nhung khong phan dbi va
sau d6 Cong ty di quan 1y, xtr 1y sb tién thu duogc tir cac hop dong do ong H ky
két va thyc hién.Sau khi Chi nhanh t6 chirc thi cong xong hop dong da ky két
v6i Ban quan 1y dy an dudng sat khu vuc 3, ngay 26/11/2015 Giam doc Cong ty
co phan C da tham gia ky Phu luc hop dong vé viéc diéu chinh gia hop dong va
thay d6i thong tin clia thanh vién lién danh voi chu dau tu 12 Ban quan 1y du an
duong sit khu vuce 3; su kién nay cling di chimg minh Cong ty ¢ phan C ludn
theo sat, kiém tra, giam sat va chdp nhan viéc “td chtc thi cong” cua 6ng H dé
thuc hién hop dong d3 ky két.

Theo quy dinh cua Luat doanh nghiép va quy dinh tai Diéu 92 cua Bo luat
dan sy nam 2005; Diéu 84 cta BO luat dan sy nam 2015: “Chi nhdnh la don vi
phu thudc cia phdp nhdn”, “Phdp nhdn c¢é quyén, nghia vu ddn sw phat sinh tir
giao dich dan sy do chi nhanh....xac ldp, thuc hién”.

Tur cac can cr va nhan dinh néu trén, Ho1 déng x€t xur phuc tham xét théy
ban an so tham di budc Cong ty cd phan C phai co nghia vu thanh toan cho
Cong ty c6 phan X sb tién 6.042.443.200 dong, trong d6 tién ng chua thanh toan
cia ba hop dong 1a 5.339.420.200 dong, tién 1di do cham thanh toan
703.023.000 dong 1a thau tinh dat 1y, c6 cin cir va dung phap luat. Yéu cau, ly
do khang cao ctia Cong ty c6 phan C khéng c6 cin cir nén khong duoc chip
nhan.

[4] Quan diém cua dai dién Vién kiém sat nhan dan tinh Ninh Binh phu
hop v6i cac tai liéu, ching cur cua vy an, c¢6 can cir nén dugc chép nhan.

[5]Vé an phi:Cong ty c6 phan C phai ndp tién an phi phiic tham theo quy
dinh cta phap luat.

Vi cac 1€ trén;



QUYET PINH:

Can cir khoan1 Piéu 308, Diéu 148 cua Bo luat t tung dan su;

Cin ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016
ctia Uy ban Thuong vu Qudc hoi.

1. Gitr nguyén Béan 4n kinh doanh thuong mai so tham so:
07/2018/KDTM-ST ngay 02 thang 11 nim 2018 ctia Toa an nhan dan thanh phd
Ninh Binh, tinh Ninh Binh.

2. V& an phi: Cong ty c6 phan C phai nop 2.000.000 dong (Hai triéu dong)
tién 4n phi kinh doanh thwong mai phtic thim, nhung dugc trir vao sb tién tam
tmg 4an phi phuc tham d3 nop 1a 2.000.000 dong, theo bién lai sb
AA/2018/0000950 ngay 14 thang 11 nam 2018 cua Chi cuc thi hanh &n dan sy
thanh phd Ninh Binh; Cong ty c¢6 phan C da ndp du an phi phiic tham.

3. Ban an phic thAm c6 hiéu luc phap luat ké tir ngdy tuyén éan
(23/4/2019).

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- Cac duong sy; THAM PHAN - CHU TQA PHIEN TOA
- Toa 4n cap cao tai Ha Noi;

- TAND TP.Ninh Binh;

- VKSND tinh Ninh Binh;

- Chi cuc THADS TP.N;

- Phong KTNV-THA,

- Luu ho so, Vin phong Toa an.

Nguyén Tir Lugng
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