TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Pic 1ap — Tw do — Hanh phc

Ban an so: 245/2018/HS-PT
Ngay 23 - 04 - 2018

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xi phac tham gém co:
Tham phén - Chui toa phién tda:  Ba Tran Thi Thu Thuay;
Céc thdm phan: Ong Ding Quéc Khai;
Ong Pham Trung Tuan.
- Thw ky ghi bién ban phién tpa:‘C)ng Nguyén Tan Duy Minh, Thu ky
Toa an nhan dan cap cao tai Thanh pho Ho Chi Minh.

- Dgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Tran Ngoc Bam, Kiém sat vién.

Trong ngay 23 thang 04 nam 2018, tai tru s¢ Toa an nhan dan Cap cao tai
Thanh pho H6 Chi Minh m¢ phién toa cong khai xét xu phic tham vu an hinh
su thu ly so 361/2017/HSPT-TL ngay 19 thang 07 nam 2017 doi véi bi cao
Pham Véan H pham t0i “Str dung mang may tinh, mang vien thdng, mang
internet hoac thiet b1 so thyuc hién hanh vi chiém doat” do c6 khang céo cua b1
cao va nguoi co quyen lgi, nghia vu lién quan doi vai Ban an hinh sy so tham so
22/2017/HSST ngay 05/06/2017 ctua Toa an nhan dan tinh Binh Duong.

- Bi céo (c6 khang céo):

Pham Vin H, sinh ndm 1984; Ho khau thuong tri: To X, Khu phé Y,
phuong M, thi x& B, tinh Binh Duong; Hoc van: 16p 12/12; ngh¢ nghiép: Kinh
doanh;‘ con ﬁng Pham Vian S va ba Pham Thi R; vo la ba Hoang Thi X va c6 01
con; tien an, tien su: Khong;

Bi c&o bi tam giam tur ngay 13/8/2014 (cé mat).

- Nguoi bao chia chi dinh cho bi cao Pham Van H: Luat su Nguyén Vin
T, thuoc Poan Luat su thanh pho Ho Chi Minh (c6 mat).

- Nguroi ¢6 quyén loi va nghia vu lién quan (c6 khang céo):

1. Ba Yﬁ Thi D, sinh nam 1965; I?ia chi: x& B1, huyén X, tinh Ba Ria-
Viing Tau (vang mat, c6 don xin xét xur vang mat).

2. Ba Cao Thi D, sinh ndm 1964; Dia chi: khu dan cu Tr, phuong Ng,
quan B, thanh pho Hai Phong (vang mat, c6 don xin xét xir vang mat).



2. Bé Vi Thi T, sinh ndm 1968; bia chi: B69, khu D4, phuong C, quan H,
thanh pho Hai Phong (vang mat).

Ngoai ra, trong ban an nay con cé nhitng ngudi bi hai va ngudoi ¢ quyén
loi, nghia vu lién quan khac khéng c6 khang céo, khong lién quan dén khang céao
cua bi cdo va cua ba D, ba T va ba B cho nén toa an khdng triéu tap.

NQI DUNG VU AN:

Theo céc tai liéu co trong hd so vu &n va dién bién tai phién toa, noi dung
vu an duogc tdm tat nhu sau:

Cong ty Co6 phan Thuong mai T1 (viét tat 1a Cong ty T1), md sé doanh
nghiép: 3701814066, diang ky lan dau ngay 13/12/2010, ding ky thay d6i lan 4
ngay 07/11/2011, dia chi try sé chinh: khu phd B2, phuong A, thi xd D, tinh
Binh Duong; dang ky kinh doanh 21 nganh nghé, trong d6 nganh nghé chinh la
budn ban thiét bi va linh kién dién tir, vién thong, chi tiét: Thé cdo, ban sim card
dién thoai; von diéu 1&: 200.000.000.000 dong (hai tram ty dong); von phap
dinh: 6.000.000.000 dong (sau ty dong), do Pham Vian H lam giam déc va vo 1a
Hoang Thi X 1am phé giam déc.

Vién phong dai dién Cong ty T1 tai thanh ph6 Hai Phong dat tai dia chi:
duong V, phuong P1, quan Ngl, thanh pho Hai Phong do ba Pham Thu H1 lam
truéng van phong dai dién.

Vian phong dai dién Cong ty T1 tai tinh Ba Ria - Viing Tau dat tai duong
B, Phuong X1, thanh pho V1, tinh Ba Ria - Viing Tau, do Tran Pinh T1 lam
trudng van phong dai dién.

Ngay 28/12/2011, ba Tran Thi X1 c6 don td céo giri dén Cuc Canh sat
phong, chéng toi pham sir dung cong nghé cao — Bo Cong an vé hanh vi chiém
doat tai san cua Cong ty T1, do Pham Vin H lam giam ddc théng qua viée sir
dung mang may tinh 14p ra cac website dé lira dao trong thuong mai dién tu.
Trén co s& xac minh ban dau, ngay 10/7/2012 Cuc Canh sat phong, chbng toi
pham sur dung cong nghé cao — B Cong an da chuyén giao hé so vu viée cho
Co quan Canh sat diéu tra Cong an tinh Binh Duong, dé xem xét, khdi t6, diéu
tra theo tham quyén.

Qua trinh diéu tra, Co quan Canh sat diéu tra Cong an tinh Binh Duong
xéac dinh: Tir khoang thang 9/2011 dén ngay 26/02/2012, Pham Vin H da thué
6ng Pinh Gia D2 13 nguoi biét 1ap trinh mang may tinh 1ap ra 03 san giao dich
thuong mai dién tir hoat dong trén cac website www.giaodichtructuyen.com.vn;
website www.nhadattaythanh.com.vn va website www.vionline.com.vn theo mé
hinh da cép khong ding phap luat chiém doat tai san cta nhiéu nguoi bi hai, cu
thé nhu sau:

Khoang thang 9/2011, H thué D2 1a§p ra  website
www.giaodichtructuyen.com.vn,website nay cé thé tao ra dugc rat nhi€u trang
ca nhan khac, goi 1a “gian hang” dé ban dich vu quang cdo trén céc gian hang
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nay cho khéach hang. Ngoai ra, khach hang mua gian hang con dugc tham gia
vao hé thdng ban cac gian hang theo mo hinh da cip, nghia 1a khach hang tham
gia mua gian hang va gioi thiéu thém duoc mot luong ngudi nhit dinh mua gian
hang s& dugc 1én cip va duoc nhan tién hoa hdng, tién thudng theo quy dinh cta
Congty T1.

Hoat dong cua website giaodichtructuyen.com.vn nhu sau:

Dé tham gia, khach hang phai déng 3. 000.000 ddng (ba triéu dong) bang
hinh thirc ndp cho cac dau nhanh (thanh vién cap cao trong mang ludi da cap),
ndp tién qua tai khoan ngan hang hodc ndp truc tiép tal try s cong ty dé mua
mot gian hang va dugc nhan mot tai khoan gom ma s6 va mat khau dé dang
nhap vao website. Khi dang nhap vao website, khach hang c6 thé dang thong tin
hang héa dé mua ban hang héa thuong mai dién tir trén website, ngoai ra, khach
hang con xem dugc ma s0, thong tin ca nhan (nhu ho va tén, dia chi, s6 dién
thoai, so tai khoan ngan hang), cdp d6 cia minh va xem dugc hé théng bén dudi
ctia minh c6 bao nhiéu nguoi trong mang ludi ban hang da cp. Phan mém quan
ly ctia may tinh s& ty dong cap nhat tién thudng, hoa hong theo cap do cho
khach hang. Mdi khach hang c6 thé mua nhiéu gian hang (mi s6).

Chi tiét viéc tra hoa hong, thudéng:

* Nhan hoa hong nhu sau:

+ Khi cong ty cap nhat (ban) duoc 5 gian hang tiép theo thanh vién duoc
nhan hoa hong 1an 1 1a 5.000.000 dong.

+ Khi cong ty co 5 thanh vién duoc chia hoa hong 1an 1 thi thanh vién
dugc nhan hoa hong 1an 2 1a 8.000.000 dong.

+ Khi cong ty co 5 thanh vién dugc chia hoa hong 1an 2 thi thanh vién
dugc nhan hoa hong 1an 3 1a 13.000.000 dong.

+ Khi cong ty co 5 thanh vién dugc chia hoa hong lan 3 thi thanh vién
dugc nhan hoa hong 1an 4 1a 30.000.000 dong.

+ Khi cong ty ¢ 5 thanh vién dugc chia hoa hong lan 4 thi thanh vién
duoc nhan hoa hong 1an 5 1a 60.000.000 dong.

+ Khi cong ty c¢6 5 thanh vién duoc chia hoa hong lan 5 thi thanh vién
dugc nhan hoa hong lan 6 1a 130.000.000 dong.
* Nhan thuong:
+ Bén trai va bén phai dat 55 thanh vién, thuong xe may 35.000.000 dong
(c6 thé quy doi tién mat)
1T Bén trai va bén phai dat 155 thanh vién, thuéng xe may 55.000.000
dong (c6 thé quy doi tién mat).

1+ Bén trai va bén phai dat 355 thanh vién, thuong Xe may 95.000.000
dong (c6 thé quy doi tién mat).



1 Bén trai va bén phai dat 955 thanh vién, thudng xe 6 t6 700.000.000
dong (c6 thé quy doi tién mat).

1+ Bentrai va bén phai dat 2555 thanh vién, thuong xe 6 t6 1.500.000.000
dong (c6 thé quy doi tién mat).

Trong thoi gian tu thang 9/2011 dén ngay 26/02/2012, Cong ty T1 ban
dugc 11.914 gian hang voi tong so tién 1a 35.742.000.000 dong (ba muoi lam ty
bay tram bon muoi hai triéu dong).

Pé tao niém tin cho khach hang, H d3 kéu Pinh Gia D2 sao chép thong
tin, hinh &nh mua ban hang hoa tir cic website thuong mai dién tir trén mang
Internet nhu vatgia.com, chodientu.vn vé website giaodichtructuyen.com.vn.
Thuc té, H khong c6 hang hoa dé mua, ban theo nhiing thong tin d dang trén
website giaodichtructuyen.com.vn. Bén canh d6, H con to chirc cac budi hoi
thao, tu vAn nhom, mé thudng tai cac tinh Ba Ria — Viing Tau, Binh Thuan,
thanh phd Hai Phong nham 16i kéo khach hang dé thuc hién hanh vi chiém doat
tién cua ho. Tai cac budi hoi thao tu van, H chi gi6i thiéu vé 80 d6 tra thuong,
hoa hong theo mé hinh da cap va t6 chirc trao thuong cho mot s6 cong tac vién
tich cuc 18i kéo dugc nhiéu ngudi tham gia dé khach hang tin tuéng vao mo
hinh trd thuéng ctia Cong ty T1.

Vao ngay 06/02/2012, do nhan thay Cong ty T1 c6 nhiéu dau hiéu sai
pham nén BO Cong thuwong di huay ding ky doi véi  website
giaodichtructuyen.com.vn. Website giaodichtructuyen.com.vn da hoat dong tu
thang 9/2011 (tai thoi diém hoat dong dén ngay 07/11/2011 website ndy chua
dugc B Cong thuong cip phép). Nhung Cong ty T1 quang cao hoat dong cua
Website nay dugc Bo Cong thuong cip phép va thuc té d3 ban cac gian hang
quang cao trén cac website cho khach hang dé khach hang tin tuong ndp tién
vao tai khoan Céng ty T1 va sau do chiém doat tién mua cic gian hang cua
khach hang.

Pén thang 11/2011, H tiép tuc thué D2 lap ra website
nhadattaythanh.com.vn — san giao dich 6 t6, bat dong san.

Hoat dong cua website nhadattaythanh.com.vn nhu sau:

Khach hang dit coc mua dat cia Cong ty T1 véi so tién 10.000.000 dong
(muoi triéu déng) s€ dugc Cong ty T1 dat coc mua d4t & Binh Duong va dugc
cap tai khoan tham gia vao chuong trinh tra thu’(yng da cép ctua Cong ty T1 trén
website nhadattaythanh.com.vn. Khi déng nhép vao website, khach hang xem
dugc ma so, thong tin ca nhan (nhu ho va tén, dia chi, sO dién thoai, s6 tai khoan
ngan hang), cap d6 cua minh va xem dugc hé théng da cip bén dudi cia minh
c6 bao nhi€u nguoi. Phin mém quan ly cua may tinh s& tu dong cap nhat tién
thuong, hoa hong theo cap do cho khach hang. Mdi khach hang c6 thé dat coc
mua dat nhiéu lan.



Website nhadattaythanh.com.vn hoat dong twong tuy nhu website
giaodichtructuyen.com.vn, chi khac la d€ tham gia, khach hang phai dong
10.000.000 dong (muoi tri¢u dong) d€ mua mot gian hang.

Chi tiét viéc tra hoa hong, thuong nhu sau:
* Nhan hoa hong:

_+ Khi cong ty cap nhat (ban) dugc 2 ma s tiép theo thanh vién dugc nhan
hoa hong lan 1 1a 6.000.000 dong.

+ Khi toan cong ty tiép tuc thuong lan 1 cho 3 mi sb tiép theo thanh vién
dugc chia 1ai 1an 2 1a 8.000.000 dong.

+ Khi toan cong ty chia lai lan 2 cho 3 mi sé tiép theo thanh vién dugc
nhan 1ai lan 3 1a 10.000.000 dong.

+ Khi toan cong ty chia lai lan 3 cho 3 ma sé tiép theo thanh vién dugc
nhan 1ai lan 4 1a 15.000.000 dong.

+ Khi toan cong ty chia lai lan 4 cho 3 ma sd tiép theo thanh vién dugc
nhén 13i lan 5 14 20.000.000 dong.

+ Khi toan cong ty chia lai lan 5 cho 3 ma sé tiép theo thanh vién dugc
nhéan 13i lan 6 1a 30.000.000 dong.

+ Khi toan cong ty chia lai lan 6 cho 3 ma sd tiép theo thanh vién dugc
nhan 13i lan 7 1a 50.000.000 dong.

+ Khi toan cong ty chia lai lan 7 cho 3 ma sd tiép theo thanh vién dugc
nhan 13i lan 8 1a 70.000.000 dong.

+ Khi toan cong ty chia lai lan 8 cho 3 ma sd tiép theo thanh vién duogc
nhan 1ai 1an 9 1a 150.000.000 dong.

+ Khi toan cong ty chia lai 1an 9 cho 3 ma sé tiép theo thanh vién dugc
nhan 1ai 1an 10 1a 300.000.000 dong.

+ Khi toan cong ty chia lai lan 10 cho 3 ma sb tiép theo thanh vién dugc
nhén 1di lan 11 1a 500.000.000 dong.

* Nhan thudong hé thong:

+ H¢ théng cd 33 thanh vién bén trai va 33 thanh vién bén phai thudng
30.000.000 dong.

+ He tl}éng c6 110 thanh vién bén trai va 110 thanh vién bén phai thuong
70.000.000 dong.

+ He théng c6 285 thanh vién bén trai va 285 thanh vién bén phai thudng
210.000.000 dong.

+ H¢ théng c6 855 thanh vién bén trai va 855 thanh vién bén phai thudéng
600.000.000 dong



+ Hé thong c6 2555 thanh vién bén trai va 2555 thanh vién bén phai
thudong 1.000.000.000 dong.

+ Hé thdng c6 7355 thanh vién bén trai va 7355 thanh vién bén phai
thuong 3.000.000.000 dong.

Trong thoi gian tir thang 11/2011 dén ngay 26/02/2012, Cong ty T1 ban
dugc 1.309 ma s6 voi tong sd tién 1a 13.090.000.000 dong (mudi ba ty khong
trim chin muoi triéu dong).

Ngoai ra, qua trinh diéu tra con x4c dinh: Ngay 07/11/2011, H da dang ky
thay d6i gidy chimg nhan dang ky kinh doanh, noi dung thay 601 la nang von
diéu 1é ctia Cong ty tur 10.000.000.000 dong (muoi ty dong) 1€n 200.000.000.000
d6ng (hai trim ty dong) va thém nganh nghé kinh doanh bat dong san.

Trén thuc té, Cong ty T1 khong c6 sb tién nay va ciing khong cd sd vbn
diéu 18 néu trén. H da thué dich vu 1am tha tuc phap ly thyc hién xin gidy phép,
muc dich 1a d& hop phap hoa viéc kinh doanh bat dong san trén san giao dich 6
t6, bat dong san.

Co quan Canh sat diéu tra Cong an tinh Binh Duong xac dinh H khdng co
0 t0, dat dai d¢ chuyén nhuong cho khach hang dat coc mua dat trén san giao
dich 6 t6, bat dong san va cting khong lién két voi doanh nghiép nao kinh doanh
0 t0, bat dong san d€ mua, ban cho khach hang. Di€u nay thé hién yéu t0 gian
d61 nham chiém doat tién cua khéach hang.

Pén thang 12/2011, H thué D2 1ap ra website vionline.com — San sim da
nang.

Hoat dong cua website vionline.com nhu sau:

Pé tham gia vao san sim da ning, khach hang phai nop vao Céng ty
1.000.000 dong (mot triéu d6ng) dé kich hoat tai khoan sim da nang; ngoai ra,

khach hang con duoc cip tai khoan tham gia vao chuong trinh tra thuong da cép
cta Cong ty T1 trén website vionline.com.vn.

Hoat dong twong tu nhu website giaodichtructuyen.com.vn va website
nhadattaythanh.com.vn chi khac la d€ tham gia, khach hang phai déng 1.000.000
dong (mot triéu dong) dé mua mot gian hang. Viéc trd thudng nhu sau:

Chia lo1 nhuan:

+ Gioi thiGu 2 khach hang mua sim da nang duoc nhén lai lan 1 1a
200.000 dong.

1 Khi toan cong ty chia lai lan 1 cho 2 thanh vién dudi tuyén, dugc chia
131 1an 2 1a 300.000 dong.

1 Khi toan cong ty chia lai lan 2 cho 2 thanh vién dudi tuyén, dugc chia
131 1an 3 1a 600.000 dong.

_+ Khi toan cong ty chia lai lan 3 cho 2 thanh vién dudi tuyén, duoc chia
1ai 1an 4 1a 1.000.000 dong.



_ + Khi toan cong ty chia lai lan 4 cho 2 thanh vién dudi tuyén, duoc chia
1ai lan 5 1a 1.500.000 dong.

1 Khi toan cong ty chia lai lan 5 cho 2 thanh vién dudi tuyén, dugc chia
1ai 1an 6 1a 2.000.000 dong.

1 Khi toan cong ty chia lai 1an 6 cho 2 thanh vién dudi tuyén, duoc chia
1ai 1an 7 1a 4.000.000 dong.

* Chuong trinh tra thuong hé thong:

+ Hé thong ¢6 50 thanh vién bén trai va 50 thanh vién bén phai thuong
1.000.000 ddng.

+ H¢ Fhéng c6 250 thanh vién bén trai va 250 thanh vién bén phai thudng
2.000.000 dong.

+ H¢ théng c6 500 thanh vién bén trai va 500 thanh vién bén phai thuéng
15.000.000 dong.

+ Hé théng c6 1000 thanh vién bén trai va 1000 thanh vién bén phai
thuong 20.000.000 dong.

+ Hé théng c6 2000 thanh vién bén trai va 2000 thanh vién bén phai
thuong 30.000.000 dong.

+ Hé théng c6 5000 thanh vién bén trai va 5000 thanh vién bén phai
thuong 100.000.000 dong.

Trong thoi gian tir thang 12/2011 dé:n 26/02/2012, Cong ty T1 ban dugc
2.120 tai khoan sim da nang voi tong so tién la 2.120.000.000 dong (hai ty mot
tram hai muoi tri¢u dong).

Tong cong, Cong ty T1 thu duoc tir 03 website 13 50.952.000.000 dong
(nim muoi ty chin trim nim muoi hai triéu déng). S6 tién nay Pham Vian H
dung tra cho hoa hong, thuéng cho nhiing ngudi tham gia mua cac gian hang,
chi phi cho hoat dong va tiéu xai ca nhan hét.

Qua trinh diéu tra xac dinh: Cac website nhadattaythanh.com.vn va
vionline.com.vn hoat dong chua duoc B Cong thuong cap phép. Riéng website
giaodichtructuyen.com.vn, Cong ty T1 c6 dang ky hoat dong kinh doanh véi Bo
Cong thuong va dugc xac nhan da dang ky ngay 08/11/2011.

Ban chat cia mo hinh nay 13 tao ra cac gian hang dé ban theo hinh thirc da
cap véi viée tra thuong, hoa hong cao nham kich thich khach hang tham gia mua
gian hang, tién clia nguoi tham gia cp dudi ding dé tra cho nguoi tham gia cap
cao hon, md hinh da cép nay khong tao ra lgi nhuan va tat yéu s& d6 v& khi
khéng con tim ra dugc ngudi mai dong tién vao. Khi do, sb dong nhimg ngudi &
cap thdp s& ganh chiju thiét hai do khoan tién nay di duoc tra thudng, hoa hong
cho cép trén va bi Pham Van H chiém doat.

Hoat dong cua Cong ty T1 c6 lién quan dén cac thanh vién c6 hd khau
thuong tra ¢ trén 20 tinh, thanh khac trong ca nudc, gobm: Bén Tre, Binh Dinh,
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Binh Duong, Binh Phudc, Binh Thuan, Ba Ria — Viing Tau, Pic Nong, Pong
Nai, Gia Lai, Ha No6i, Hai Phong, Hoa Binh, Khanh Hoa, Lam Déng, Nam Dinh,
Nghé An, Pha Tho, Tay Ninh, TP. HO Chi Minh, Thanh Hoa, trong do tap trung
nhiéu nhit 12 & thanh phé Hai Phong, tinh Ba Ria — Viing Tau, tinh Binh Thuan.

Viéc 161 kéo thanh vién, phat trién mang ludi thanh vién da cép duoc dién
ra ¢ tinh Binh Duong (noi dit tru so Cong ty T1), cac tinh phia Bic xuét phat tir
hé thong vin phong dai dién tai thanh phd Hai Phong, tai cac tinh phia Nam déu
Xuat phat tir h¢ théng van phong dai dién tai tinh Ba Ria — Viing Tau.

'Qua trinh diéu tra xac dinh, Pham Van H da chiém doat cua 245 bi hai
trén tong s6 1800 ngudi tham gia voi tong so tién 1 5.081.610.000 dong (nam ty
khong trim tam muoi mét tridu sdu trim mudi nghin dong) trong tong s0
50.952.000.000 dong (ndm muoi ty chin trim nim muoi hai triéu dong) thu vé
tir 03 website, s0 tién con lai 45.905.390.000 déng (bon muoi ldm ty chin trim
1¢ nam triéu ba traim chin muoi nghin dong) H dung chi tra thuong theo hé thong
tra thuong, hoa hong ciia 03 website va hoan tré lai tién cho mot s6 nguoi tham
gia. Nhiing nguoi tham gia con lai do khong c6 dia chi cu thé hodc khong co mat
tai dia phuong nén Co quan Canh sat diéu tra Cong an tinh Binh Duong khong
tién hanh 1am viéc dugc, khi nao lam viéc duge sé tién hanh xur 1y sau.

Tai Ban dn hinh su so tham s6 22/2017/HSST ngay 05 thang 6 nam 2017
cua Toa an nhdn dan tinh Binh Dwong quyét dinh:

Tuyén b bi cdo Pham Vin H pham toi: “Str dung mang mdy tinh, mang
vién thong, mang Internet hodc thiét bi s6 thuc hién hanh vi chi€ém doat tai san™.

1. V& hinh phat:

- Ap dung diém a, khoan 4, Piéu 226b; diém p, khoan 1, khoan 2, Diéu 46
B0 luat Hinh su:

X phat bi cdo Pham Van H 13 (mudi ba) nam tu. Thoi han tu tinh tu
ngay 13/8/2014.

2. Vé trach nhiém dan su: Ap dung Diéu 42 B Luat Hinh su.

Budc ngudi c6 quyén loi, nghia vu lién quan, ba Vit Thi T nop lai
79.350.000 dong (bay muoi chin tridu ba trim nim muoi nghin dbng) nguoi co
quyen loi, nghia vu lién quan ba Cao Thi D ndp lai 74.248.000 dong (bay muoi
bén trigu hai trim bon tdm nghin dong) ngudi c6 quyén loi, nghia vu lién quan
ba Vii Thi D ndp lai 558.650.000 dong (ndm tram nam muoi tdm tri€u sau tram
nam muoi nghin déng) dé tra lai cho cac ngudi bi hai.

Ngoai ra, Toa an nhan dan tinh Binh Duong con quyét dinh vé trach
nhiém dan su cta bi cao ddi v6i nhimg ngudi bi hai, vé xir 1y vat ching.
Ngay 07/6/2017, bi cdo Pham Van H c6 don khang c4do véi ndi dung xin
giam nhe hinh phat.
Ngay 23/6/2017, nguoi co quyén loi va nghia vuy lién quan la ba Vi Thi D
c6 don khang cdo d€ nghi xem xét lai phan trach nhi¢m dan su.
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Ngay 01/7/2017, ngudi ¢6 quyén loi va nghia vu lién quan Ia ba Vi Thi T
c6 don khang cdo dé nghi xem x¢&t lai phan trach nhiém dan su.

Ngay 25/6/2017, nguoi co quyén loi va nghia vy lién quan 1a ba Cao Thi
b c6 don khang céo dé nghi xem xét lai phan trach nhi¢m dan su.

Tai phién toa phic tham, bj cdo Pham Vin H van giit nguyén khang céo xin
giam nhe hinh phat véi Iy do ban than bi cao thanh khan khai bao, ¢ gang khéc
phuc mot phan hau qua va gia dinh c6 céng voi cach mang, ban than bi cao ldc
pham toi con tré nén nhan thic caa bi cdo con han ché.

Vi dai dién Vién kiém sat nhan dan cip cao tai Thanh phd H6 Chi Minh
phat biéu quan diém vé viéc giai quyét vu an: Di véi yéu cau khang céo xin
giam nhe hinh phat cta bi co, xét thay tai phién tda phic thim bi cao khong dua
ra dugc tai liéu, ching ¢ ndo méi. CAc tinh tiét giam nhe bi céo néu ra tai phién
tda phlc tham dd duoc cdp so tham xem xét nén khong c6 cin cir chap nhan
khang c&o cta bi cao. Bé nghi Hoi dong xét xtr gitr nguyén ban an so tham.

Luat su bao chita cho bj céo trinh bay: Toa an cap so tham chua trir ra
khoan tién bj cao da boi thuong thiét hai; chua ap dung diém b khoan 1 Diéu 46
Bo luat Hinh su nam 1999 d6i vai bi cao. Bé nghi Hoi dong xét xir giam nhe hinh
phat cho bi cao.

NHAN PINH CUA TOA AN:

[1] Nguoi c6 quyén loi, nghia vu lién quan ba Vii Thi D va Cao Thi D ¢6
don xin xét xir vang miat; ba Vil Thi T duwoc Toa an triéu tap hop 1é nhung ving
mit tai phién toa. Tuy nhién, Hoi dong xét xir van xét khang co cua ba T va xét
Xt vang mat ba D, ba T va ba b.

[2] Tai phién toda phtc tham, bi cdo Pham Van H khai nhan toan bd hanh vi
pham t6i nhu ban 4n so tham d néu. Loi khai nhan toi caa bi cao phd hop véi 1o
khai cua nhimg ngudi bi hai, nguoi c6 quyén loi, nghia vu lién quan va céc tai
licu, chiing ctr khac c6 tai hd so vu an. Hoi dong xét xtr thdy co du co sé Xac
dinh:

Bi c40 Pham Van H di sir dung tha doan gian déi lap ra 03 website giao
dich thwong mai dién tir gdm giaodichtructuyen.com.vn, nhadattaythanh.com.vn
va vionline.com.vn ban cac gian hang thuong mai dién ta, kinh doanh bat dong
san dé hoat dong kinh doanh da cap khong co6 giay phép. Mac du khong cé hang
hoa dé ban nhung bi cdo da dua ra cac thong tin sai sy thét vé hang hoa, kha nang
sinh loi va cac phan thuong gla tri 16n dé tao niém tin cho nguoi bi hai dong tién
tham gia. Tong s6 tién ma bi céo thu duoc tur nhimg nguoi bi hai la
50.952.000.000 dong, trong d6 bi cao dung 45.905.390.000 dong chi tra thuong,
hoa hong va hoan tién cho mot so nguoi tham gia, con lai s6 tién 5.081. .610.000
ddng bi céo chiém doat. Tda an cap so thadm xét xir bi cdo Pham Vin H vé toi “Sir
dung mang mang may tinh, hé thong vién théng, mang internet hoic thiét bi s6



thuc hién hanh vi chiém doat tai san” theo diém a khoan 4 Diéu 226b cua Bo luat
Hinh sy nam 1999, dugc stra doi, b6 sung nam 2009 1a c6 can ct, dung phap luat.

[3] Xét khang céo cua bi cao Pham Van H: Hanh vi pham t0i cua bi céo da
xam pham quyén so hitu tai san hop phap cua cong dan duoc phap lut bao vé. Bi
c4o da dung thu doan tinh vi, tb chirc thuc hién tai nhiéu dia ban trén ca nudc Véi
s6 luong ngudi bi hai rat Ion, tai san chiém doat 1én dén 5.081.610.000 ddng.
Pong thoi, hanh vi pham toi cua bi co con giy tdm 1y hoang mang cho ngudi
kinh doanh, tiéu ding vao hoat dong thuong mai dién tir, gy anh husng Xau dén
kinh t& xa hoi. Do do, can phai xu phat bi co muc an nghiém khéc dé giéo duc bi
cao va ran de, phong ngtra chung cho xa hoi. Vé phan boi thuong thi€t hai nhu vi
Luét su dua ra, HOi dong Xét Xt Xét thay phan tién bi cao d bdi thuong cho cac
bi hai co quan tién hanh t4 tung da khong dua vao dé truy td, xét xu bi c4o. Bi cdo
chi bi truy ctu trach niém hinh su ddi véi 6 tién 5.081.610.000 dong. Do vay, cap
so tham khong ap dung tinh tiét giam nhe quy dinh tai diém b khoan 1 Diéu 46
B6 luat Hinh su nam 1999, da duoc sira chita, bo sung nim 2009 cho bi céo 1a c6
co so. Loi bao chira cua vi Luat su khong dugc chap nhan.

Toa an cap so tham xem xét bi cao thanh khan khai bao, dn nan hdi cai, gia
dinh bi c&o cd cong vai cach mang, xur phat bi cao mac an 13 nam tu la thoa
dang, khong nang nhu trinh bay cua bi cao. Bi cdo Pham Van H khang céo xin
giam nhe hinh phat nhung khong dua ra dugc tinh tiét giam nhe dic biét nao méi
nén Hoi dong xét xtr khong co can cir chap nhan khang céo cua bj céo.

[4] Xét khang céo cua nhitng nguoi c6 quyén loi, nghia vu lién quan ba Vi
Thi D, Vii Thi T, Cao Thi b:

Ba Vii Thi D, Vii Thi T, Cao Thi B va mot sb ca nhan khac nhw Pham Thi
H, Tran Dinh Th, Pham Phuong Truong V, Nguyén Thi M... 1a nhing thanh vién
cap dudi truc tiép va tich cuc cua Pham Vin H. Tham gia vao mang luéi cua
Hoan, ba D, ba T, ba B da dugc nhan tién hoa hong, tién thuong, cu thé: Vil Thi
T dugc nhan 118.350.000 dong, di chi mua tai khoan va tham gia thanh vién
39.000.000 dong, con lai 79.350.000 dong; Cao Thi B duoc nhan 141.248.000
dong, da chi 67.000.000 ¢dd6ng mua tai khoan va tham gia thanh vién, con lai
74.248.000 dong; Vii Thi D nhan 794.650.000 dong va 01 chiéc xe Chevrolet, da
chi 138.000.000 dong mua tai san, 98.000.000 dong cho hoat dong gidi thiéu va
giao xe cho thanh vién tuyén dudi, con lai s tién 558.650.000 dong. Pay la
khoan tién do hanh vi pham toi cua bi cao c6 duoc, giao cho cac c& nhan nén Toa
so tham budc cac ca nhan néu trén phai hoan tra sé tién con lai 1a ding quy dinh
phap luat. Ba Vii Thi D, Vii Thi T, Cao Thi B khang céo cho rang khoan tién da
nhan tir Pham Van H d3 duoc chi hét cho mang 1udi kinh doanh cua H nhung
khéng cung cap duoc chang tir, tai liéu dé ching minh. Do d6, Hoi dong xét xu
khéng c6 can ctr chap nhan khang co cia ba Vii Thi D, Vil Thi T, Cao Thi B vé
phan trach nhiém dan su.
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[5] Tur nhitng nhan dinh trén, Hoi dong xét xtr khdng chap nhan khang cao
cua bi cdo va nhirng nguoi 6 quyen loi, nghia vu lién quan; gitt nguyén ban an so
tham.

[6] Do khang céo khong dugc chap nhan nén bi cio Pham Vin H phai chiu
an phi hinh su phac tham.

[7] Cac Quyét dinh khac cta ban 4n so tham s6 khong bi khéng céo, khang
nghi cé hiéu luc ke tir ngay hét thoi han khang cao, khang nghi.

Vi cac lé trén,
QUYET PINH:

Can ctr diém a khoan 1 Piéu 355, Piéu 356 Bo luat td tung hinh sy nim
2015.

Khong chap nhan khang céo cta bi cdo Pham Vian H va nhitng nguoi c6
quyén loi, nghia vu lién quan gdm: ba Vii Thi D, ba Vit Thi T, ba Cao Thi D. Gii
nguyén Ban &n hinh sy so tham s 22/2017/HSST ngay 05/6/2017 cua Toa an
nhan dan tinh Binh Duong.

Tuyén bd: Bi cdo Pham Van H pham t6i “Str dung mang may tinh, mang
vién thong, mang Internet hodc thiét bi s6 thuc hién hanh vi chi€ém doat tai san™.

Ap dung diém a khoan 4 Diéu 226b; diém p khoan 1, khoan 2 Piéu 46 Bo
luat Hinh su.

Xu phat: Bi cdo Pham Van H 13 (mwoi ba) nam tu. Thoi han tu tinh tur
ngay 13/8/2014.

Vé trach nhiém dan sy: Ap dung Piéu 42 Bd Luat Hinh su.

Budc nguoi c¢d quyén loi, nghia vu lién quan ba Vi Thi T ndp lai
79.350.000 ddng (bdy muoi chin triéu ba tram nam muwoi nghin ddng) nguoi co
quyen loi, nghia vu lién quan ba Cao Thi P ndp lai 74.248.000 dong (bay muoi
bén triéu hai tram bon tdm nghin dong) ngudi co quyén loi, nghia vu lién quan
ba Vi1 Thi D ndp lai 558.650.000 dong (nam tram nam muwoi tam triéu sau tram
nam muoi nghin dong) dé tra lai cho cac ngudi bi hai.

Ké tir ngay ban an cé hiéu luc phap luat (di véi truong hop co quan thi
hanh an cha dong ra quyét dinh thi hanh an ké tir ngay c6 don yéu cau thi hanh an
ctia nguoi duge thi hanh an) cho dén khi thi hanh &n xong tat ca cac khoan tién,
hang thang ngudi phai thi hanh &n con phai chiu khoan tién 13i cua sb tién cham
thi hanh theo muc 13i suat quy dinh tai khoan 2 Biéu 468 B luat dan su nim
2015.
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Céc Quyét dinh khac cua ban 4n so tham s6 khong bi khang cdo, khang
nghi cé hiéu luc ke tir ngay hét thoi han khang cao, khang nghi.

- An phi hinh sy phiic tham: Bj ca0 Pham Van H phai chiu 200.000 dong
an phi hinh su phuc tham;

- An phi dan sy phic tham: Ba Vii Thi D, ba Vi Thi T, ba Cao Thi B mdi
duong su phai ndp 300.000 ddng &n phi dan su phic thim. Puoc khau trir vao sé
tién tam ¢ng &n phi phdc thim d3 nop theo cac Bién lai thu s6 0010702 ngay
13/07/2017 (ngudi nop tién: ba Vi Thi D), Bién lai thu sé 0010709 ngay
13/07/2017(nguoi nop tién: Cao Thi P) va Bién lai thu sé 0010708 ngay
18/07/2017 (ngudi nop tién: ba Vi Thi T) cua Cuc Thi hanh &n dan sy tinh Binh
Duong.

Trong truong hop ban an, quyét dinh dugc thi hanh theo qui dinh tai Biéu 2
Luat thi hanh an dan sy thi ngudi dugc thi hanh an dan su, nguoi phai thi hanh an
dan sy c6 quyén thoéa thuan thi hanh &n, quyén yéu cau thi hanh an, tu nguyén thi
hanh &n hoac bi cudng ché thi hanh an theo qui dinh tai cac Picu 6,7 va 9 Luat thi
hanh &n dan sy; Thoi hiéu thi hanh an duoc thyc hién theo qui dinh tai Diéu 30
Luat thi hanh an dan su.

Ban an phlc tham c6 hiéu luc ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA

Ping Quéc Khéi - Pham Trung Tuan Tran Thi Thu Thay
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