TOA AN NHAN DAN CAPCAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI' DA NANG Poc 1ap - Tw do - Hanh phuc

Ban 4n s0: 114/2024/DS-PT
Ngay: 17 - 4 - 2024

VIV “Tranh chip vé thira ké tai
san, yéu cau huy van ban, Hop
ddng cong chimg va yéu cau
huy quyét dinh c4 biét”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Héi dong xét xir phiic tham gom c6:

Tham phan - Chu toa phién toa: ong Tran Qudc Cudng

Cac Tham phan: ong Tran Puc Kién

ong Phung Anh Diing

- Thir ky phién toa: ba Dang Ngoc Gia Linh - Thu ky Toa an nhan déan cap
cao tai Pa Nang.

- Pai dién Vién kiém sdt nhdn déan cdp cao tai Ba Nang tham gia phién
toa: ong Lé Phudc Thanh - Kiém sat vién.

N Ngay 17 thang 4 nam 2024 tai try s6 Toa an nhan dan cip cao tai Da
Nang xet xtr phiic thdm cong khai vu an dén sy thu 1y s6 321/2023/TLPT-DS
ngay 11 thang 12 nam 2023 v€ “Tranh chap vé thura k¢ tai san, yéu cau huy van
ban, Hop dong cong ching va yéu cau huy quyét dinh ca biét”.

Do Bin 4n dén sy so thdm s6 89/2023/DS-ST ngay 30 thang 9 nam 2023
cua Toa an nhan dan tinh Quang Nam bi khang cao. Theo Quy¢t dinh dua vu an
ra xet xur s6 702/2024/QDb-PT ngay 29 thang 3 nam 2024, gitra cac duong su:

v 1. Nguyén don: bérNguyén Thi Anh T, sinh nam 1970; trd tai: s6 C C, S,
to A, phuong C, thanh pho H, tinh Quang Nam.
Nguoi dai dién theo uy quyén: ong Bui Anh N, sinh nim 1976; dia chi: sé
A N, khoi pho M, thi tran N, huyén D, tinh Quang Nam, c6 mat tai phién toa.

2. Bi,dO’n: ong Nguyén Téan T1, sinh ndm 1956; dija chi: t6 C, thon T, x4
C, thanh pho H, tinh Quang Nam.

Nguoi dai dién theo Gy quyén: ba V46 Kim T2, sinh nam 1977; dia chi: E
P, duong L, Phuong E, Quan A, Thanh pho H6 Chi Minh, cé mat tai phién toa.

3. Ngudi ¢6 quyén loi, nghia vu lién quan:
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3.1. Ba Nguyén Thi Tran C, sinh niam 1954; dia chi: t6 H, khoi phé A,
phuong A, thanh pho T, tinh Quang Nam.

3.2. Qng Nggyén Tan S, sinh nim 1960; dia chi: s6 A B, phudng M, quén

N, thanh pho Pa Nang.
, 3.3. Ong Nguyén Téan L, sinh ndm 1963; dia chi: C C, S, phuong C, thanh

pho H, tinh Quang Nam.

34 Ba Nguyén Thi Kim C1, sinh nim 1965; dia chi: t6 G, S, phuong C,
thanh pho H, tinh Quang Nam.

3.5. Ba Lé Thi T3, sinh nam 1928; dia chi: C C, S, phuong C, thanh phé)
H, tinh Quang Nam.

Cac 6ng,,b2‘1: C, S,’ T3, ’L, Chi ﬁ}{ quyén cho 6ng Bui Anh N, sinh nam
1976; dia chi: sO A N, khoi pho M, thi tran N, huyén D, tinh Quang Nam, c6 mat
tai phién toa.

3.6. Qy ban nhan dan thanh phé H, tinh Quang Nam; dia chi: I T, phuong
S, thanh phd H, tinh Quang Nam.

Nguoi dai dién theo iy quyén: ong Nguyen Van Thanh N1, Pho Truong
phong Tai nguyén va Mbi truong thanh phd H, tinh Quang Nam, vang mit.

3.7. So Tai nguyén va Mbi trudng tinh Q; dia chi: A L, thanh phd T, tinh
Quang Nam.

Nguoi dai dién theo uy quyén: 6ng Tran Van C2, chitc vu - Pho Giam déc
Vian phong D, vang mat.

3.8. Vin phong D; dia chi: I H, thanh ph T, tinh Quang Nam.

Ngudi dai dién theo uy quyén: 6ng Tran Van C2, chitc vu - Pho Giam déc
Van phong D, vang mat.

3.9. Vin phong C4; dia chi: A N, phuong C, thanh phé H, tinh Quang
Nam.

Nguoi dai dién theo phap luat: ba Ta Thi Hai Y, Truéng Van phong, Véng
mat.

3.10. Van phong C5; dia chi: A N, thanh phé H, tinh Quang Nam.

Nguoi dai dién theo phap luét: ong Nguyén Van H, Truéng Vin phong, co
Don xét xtr vang mat.

3.11. Ong Nguyén Tan T4, sinh nam 1982;

3.12. Ong Nguyén Tan T5, sinh nam 1984;

3.13. Ba Ho Thi Thanh T6, sinh ndm 1956;

3.14. Ba Pham Thi Linh C3, sinh nam 1983;

3.15. Ba Lé Thi Hong Q, sinh nam 1982;

Cung dia chi: t6 C, thon T, x3 C, thanh phé H, tinh Quang Nam.
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Nguoi dai dién theo uy quyén ctia ong T4, 6ng T5, ba T6: ba V6 Kim T2,
sinh nam 1977; dia chi: E Phuong T, L, phuong E, quan A, thanh phdé H6 Chi
Minh, c6 mat tai phién toa (6ng T5 c6 mat).

3.16. Ba Ho Thi Thanh HI; dia chi: A T, phuong C, thanh phd H, tinh
Quang Nam, vang mat.

3.17. Ngan hang Thuong mai C6 phan P1; dia chi: sé C H, phuong L,
quan H, thanh phé Ha Noi.

Nguoi dai dién theo uy ql}yén: 6ng HO6 Pinh B, chirc vu - Pho Truong
phong Quan ly rui ro; dia chi: khoi H, phuong T, thanh pho H, tinh Quang Nam,
c6 mat tai phién toa.

3.18. Vian phong C6; dia chi: sd A L, phuong S, thanh phd H, tinh Quang
Nam;

’ Nguoi dai dién theo phéap luat: ba Lé Thi Thanh V,Truéng Van phong,
vang mat.

Nguoi khang céo: ba Nguyén Thi Anh T, dng Nguyén Tan T1, ba HO Thi
Thanh T6.

NOI DUNG VU AN:
1. Theo Pon khoi kién va trinh bay cta nguyén don thé hién:

Cu Nguyén Tan N2 (sinh ndm 1905, chét nam 1989) va cu Luong Thi T7
(sinh nam 1906, chét nam 2000, khong d¢ lai di chic) ¢6 01 con chung 1a ong
Nguyen Tan T8 (sinh ndm 1924, chét ngay 23 thang 11 nam 1990, khong dé lai
di chuc).

Ong Nguyén Tan T8 ¢6 vo 1a ba Lé Thi T3 va c6 06 ngudi con la: Nguyén
Thi Tran C, Nguyén Tan T1, Nguyén Tan S, Nguyén Tan L, Nguyén Thi Kim
C1, Nguyen Thi Anh T.

Cu N2 va cu T7 c6 tao dung dugc mdt ngdi nha tranh, vach véan toa lac
trén dién tich dat 5.280 m’, thudc thira dat s6 192, t& ban d6 s6 2, tai xd C, thanh
phd H, tinh Quang Nam, c6 ké khai theo Chi thi 299 cua Chinh phi va hién nay
14 thira 174, t ban d6 s6 10, dién tich 5.292 m?, dién tich dét thyuc té 14 5.589 m”.
Khi 6ng N2 va 6ng T8 chét thi 6ng Nguyén Tan T1 chuyén vé séng tai nha va
dat nay, nhung khong hiéu vi Iy do gi ma dén nam 1994 ho éng Nguyén Tan T1
lai dugc Uy ban nhan dan (UBND) thi xd H cdp Gidy chung nhan quyén st dung
dat (GCNQSDD), cac dong thira ké khong biét. Thoi gian qua, 6ng T1 ban mot
dién tich dat khoang 2.000m? véi gia khoang 3.000.000.000 dong nhung chi chia
cho mdi nguodi 200.000.000 dong, sb tién con lai 6ng T1 ndéi dé lam nha thd
nhung khong lam. Sau do, 6ng T1 tu thdo do toan bo nha va cdy ctuia 6ng ba ndi
dé lai dé xay biét thy ma khong co6 sy dong ¥ ciia anh em trong gia dinh ba T,
Dién tich dat con lai khoang 3.589m” hién do 6ng Nguyén Tan T1 quan 1y su
dung 14 di san thira ké do cu N2 va cu T7 dé lai.

Trong qua trinh Toa an giai quyet vu an Ong Nguyen Tan T1 cd tinh tau
tan tai san, cu thé: vo chong 6ng Nguyén Tan T1 va Ho Thi Thanh T6 di ting
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cho toan bo dién tich dat con lai 1a 3.225,7m? tai thira 223, t& ban d6 s 03 (11)
cho hai ngudi con trai 1a Nguyén Tan T4 va Nguyén Tan T5. Ong T4 va éng T5
d3 duoc cip GCNQSDP niam 2019. Sau d6, ong Nguyén Tan T4 va Nguyén Tan
T5 d4 chuyén nhuong gia tao qua cho ba H6 Thi Thanh H1 (1a di rudt ctia 6ng T4
va 6ng T5) va dd dugc ding ky bién dong sang tén va do6i thanh thira dat sb 174,
t& ban d6 sb 11. Hién nay dién tich dat nay ba H1 ting cho ba T6 va ba T6 dang
thé chip tai Ngan hang.

Do d6, nguyén don yéu cau Toa an giai quyét nhitng van dé sau: tuyén vo
hiéu cac Hop dong tang cho, Hop dong chuyén nhuong, Hop dong thé chap lien
quan dén thira dat 223, to ban d6 s6 03 (11), nay 1a thira dat s6 174, to ban do sd
11 Ia di san cua cu N2 va cu T7 dé lai; hiy mot phan GCNQSDD do UBND thi
xa H (nay 1a UBND thanh phé H) cap cho ho 6ng Nguyén Tan T1 d6i véi dién
tich dat con lai sau khi UBND thanh phd H chinh 1y tach thira ngiy 24 thang 8
nam 2010; huy GCNQSDD nam 2019 do So Tai nguyén va Moi truong tinh Q
cap cho ong Nguyén Tan T4 va ong Nguyén Tan T5; chia thira ké theo phéap luat
dbi voi di san cia cu Nguyén Tan N2 va cu Luong Thi T7 dé lai theo dién tich
d4t hién nay con lai 1a 3.372,5 m® dét, thudc thira 223 (nay 1a thira 174), to ban
do s6 03 (nay la to ban dd sb 11) tai to C, thon T, xa C, thanh phé H, tinh Quang
Nam theo quy dinh ctia phap luat cho cac dong thira ké; nguyén don va céc ong,
ba C, S, L, C1 dé nghi duoc nhan tién, giao nha dat cho ong T1 quan 1y.

2. Bi don trinh bay:

Nha va dat theo nguyén don khdi kién yéu cau chia thira ké thudc quyén
quan 1y, st dung cta ho gia dinh 6ng Nguyén Tan T1 tir nim 1983, ding ky, ké
khai qua céc thoi ky va dugc cap GCNQSDPD nim 1994 cho ho gia dinh 6ng T1.
Niam 2019, ho 6ng T1 xin chuyén muc dich sir dung dat thanh dat & tai nong thon
dbi véi dién tich 5.150 m® Nam 2010, hod ong T1 xin tdch thém mot thira madi cod
dién tich 13 1.846,8m” dé tang cho con trai 12 ong Nguyén T4n T4, sau d6 6ng T4
da chuyén nhuong cho nguoi khac nim 2010. Cl‘mg nim 2010, ho éng T1 hién
mot phan dit dé mo 16i di véi dién tich 13 127,5 m®, dién tich con lai 1a 3.225,7
m®. Nam 2019, 02 nguoi trong ho la 6ng T1 va ba H6 Thi Thanh T6 ting cho
phan dat thudc quyén quan ly, sir dung cua 6ng T1 va ba T6 cho 02 nguoi con
trai la Ong Nguyén Tan T4 va 6ng Nguyén Tan T5. Ong T4 va ong T5 sau do
dugc cdp GCNQSDD ddi voi dién tich 1a 3.225,7m” va chuyén nhuong cho ba
Ho Thi Thanh HI, dong thoi ba H1 da hoan tat viéc cap nhat sang tén, tang cho
quyen su dung dat cho ba Ho Thi Thanh T6 va hién nay ba T6 dang thé chap
quyén sir dung dat nay (thira dat s6 174, to ban d6 s6 11) tai Ngan hang B1 - Chi
nhanh H3.

Mic du cu Nguyén Tan N2 cé dang ky ké khai theo chi thi 299/TTg,
nhung sau khi k€ khai nam 1980 thi nam 1983 cu N2 chuyén 1én nha con trai la
ong Nguyén Tan T8 sinh séng tai xa C, thanh phé H. Pén nam 1989 thi cu N2
chét. Can cr vao quy dinh cta Luat Dat dai nam 1987 thi dat dai thudc s hiru
toan dan, do Nha nudc thong nhat quan 1y va luat khong quy dinh dugc dé lai
thira ké 13 quyén st dung dat. Néu ong T1 khong vé ddy sinh séng, canh tac thi
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phan dit nay Nha nudc ciing s& giao cho ddi tuong khac. Ngoai ra, cho dén nay
cu N2, cu T7 cting khong co bat ky mét trong cac loai gidy tO nao quy dinh tai
khoan 1, 2 Diéu 100 Luat Dat dai nam 2013 nén phan dat trén ciing khong duoc
coi 1a di san thira ké cua cu N2, cu T7 dé lai.

Trong truong hop Toa an xac dinh dit tranh chip 1a di san thi nguyén don
dé nghi trr di dién tich dat 1.846,8m2 dat nong nghi¢p cua hd gia dinh va dién
tich dat ting thém trong qua trinh st dung, tinh cong ton tao quan 1y cho vo
chong 6 ong T1 tur nam 1983 dén nay 1a 40% gia tri di san; cong nhan hiéu luc cta
Hop dong tang cho quyén sir dung dat gitra ba H1 va ba T6 va Hop dong thé
chép tai san; ong T1 va ba T6 thong nhat nhuong cho 6ng T4 va 6ng T5 toan bo
dién tich dat nong nghiép ciia ho gia dinh; ba T6 nhuong quyén huéng toan bo
cong t6n tao, quan 1y cho ong T1 va ong T1 ting cho 6ng T4 va 6ng T5 phan gia
tri cong tén tao, quan 1y di san ma 6ng T1, ba T6 duoc nhan va ky phan thira ké
ong T1 dugc hudng.

3. Ngudi co quyén loi, nghia vu lién quan:

3.1. Céc ong, ba Nguyén Thi Tran C, Nguyén Tan S, Nguyén Tén L,
Nguyén Thi Kim C1 trinh bay:

Thdong nhat véi ¥ kién ciia nguyén don. D& nghi trude khi chia thira ké
phai tinh phan cong sirc bao quan di san ctia ong T1 ciing nhu danh mot dién tich
dat dé xay dung nha tho tir tién ban dat truée day con du éng T1 dang giir, néu
thiéu cac dong thira ké s& dong gop thém.

3.2. Ba Lé Thi T3 trinh bay:

Cha me chéng ba 1a cu N2, cu T7 ¢ mdt can nha 14 trén dat, xung quanh
1a a0, rudng nudc bao phi. Hai cu c6 mot ngudi con trai duy nhat 13 ong Nguyén
Tén T8. Khoang nam 1983, cha me chong ba dau 6m bénh gia, khong thé canh
tac hay song tai noi nay vi luc d6 khong co dién nudc, Vang nguoi. Do do, hai cy
vé song cung gia dinh ba. Den nam 1989 thi cu N2 chét, nam 2000 thi cu T7
chét. Bé nghi Toa 4n giai quyét vu an theo quy dinh cua phap luat.

3.3. Cac 6ng, ba H6 Thi Thanh T6, Nguyén Tan T4, Nguyén Tan T35 trinh
bay:

Théng nhat v6i ¥ kién cia bi don. Ba T6 dé nghi giao toan bd cong ton
tao, quan 1y di san cho 6ng T1 va giao phan dién tich dat nong nghiép cua ho gia
dinh cho 6ng T4 va 6ng T5.

3.4. Ba Pham Thij Linh C3 va ba Lé Thi Hong Q trinh bay:

Théng nhét véi ¥ kién cua bi don, khong yéu ciu gi.

3.5. Uy ban nhan dan thanh phé H, tinh Quang Nam trinh bay:

Viéc cAp GCNQSDD nim 1994 cho ho 6ng Nguyén Tén T1 trén co sO
thye hién viée ké khai, dang ky dat dai theo Nghi dinh 64/CP cua Chinh phu,
trién khai thy:c hién dong loat trén dia ban xa C. Trin}} tu ,thﬁ tuc duoc 9én cu
theo Luat Pat dai nam 1993. Do do6, khong c6 co s& dé chap nhan yéu cau huay
GCNQSDD cua nguyén don.
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3.6. S& Tai nguyén va Moi truong tinh Q trinh bay:

Viéc tiép nhan va giai quyet ho so cap doi GCNQSDP s6 CQ 012135 cho
ong Nguyeén Tan T4 va 6ng Nguyen Tan TS5 1a dung quy dinh phap luét.

3.7. Van phong D trinh bay:

Viée tiép nhén hoé so va thuc hién chinh ly bién dong ddi véi truong hop
chuyén nhuong quyén str dung dat cua 6ng Nguyén Tan T4 va ong Nguyén Tén
T5 cho ba H6 Thi Thanh H1 13 dam bao quy dinh cta phap luat dét dai .

3.8. Van phong C4 trinh bay:

Vi€c thoa thuén phan chia tai san cua h¢ gia dinh 6ng Nguyén Tan T1 da
dugc Van phong C4 tién hanh day du, dung theo quy dinh cua phap luat.

3.9. Van phong C5 trinh bay:

Viéc cong ching Hop ddng chuyén nhuong quyén sir dung dat theo diing
quy dinh phap luat.

3.10. Ba Ho Thi Thanh H1 trinh bay:

Ngay 18 thang 5 nam 2019, ba H1 c6 nhan chuyén nhuong quyén si dung
dat ddi voi thira dat s6 174, to ban dd sd 11 tai thon T, xa C, thanh phd H, tinh
Quang Nam v&i dién tich 3225,7m? cua 6ng Nguyén Tan T4 va Nguyén Tan T5.
Hop dong chuyén nhuong quyén st dung dat ciia ba H1 va 6ng T4, ong T5 duoc
Vian phong C5 ching nhan ngay 18 thang 5 nam 2019. Sau d6 ba H1 da dong
thué va dang ky quyén str dung dat sang tén ba H1 tai Chi nhanh Vin phong C5
ngay 04 thang 6 nim 2019. Hién nay ba H1 di ting cho quyén str dung dét cho
ba T6. Ba khong dong ¥ voi yéu cau khai kién ciia nguyén don, dong y véi quan
diém cua bj don.

3.11. Ngéan hang Thuong mai C6 phan P1-Chi nhanh H3 trinh bay:

Yéu cau bao vé quyén loi ctia bén cho vay ddi voi Hop dong thé chap giira
ba T6 voi Ngan hang.

Véi néi dung néu trén, tai Ban dn dan su so tham sé 89/2023/DS-ST ngay
30 thang 9 nam 2023 cua Toa an nhan dan tinh Quang Nam da quyét dinh:

Can ci céac diéu 26, 34, 37, 92, 147, 157, 227 cta Bo luat T6 tung dan su
nam 2015. Cac diéu 16, 18 Luat Dat dai nam 1987. Diéu 76 Luat Dit dai nam
1993. Cac diéu 100, 167 Luat Pat dai nam 2013. Piéu 18 Nghi dinh s6
43/2014/ND -CP ngay 15 thang 5 naim 2014 ctia Chinh phil. Cac diéu 4, 5, 24, 25
Phép 1énh Thira ké nam 1990. Cac diéu 634, 636, 637, 638, 677, 678, 679, 680,
688 Bo luat Dan sy nim 1995. Khoan 3 Diéu 3; cac diéu 117, 122, 123, 131,
133, 164, 212, 218, 219, 221, 688 B¢ luat Dan sy nam 2015. Nghi quyét sb
326/2016/UBTVQH14 ngay 30/ 12/2016 cia Uy ban Thuong vu Qudc hoi quy
dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa
an. Tuyén xu:

- Chép nhan mot phan yéu cau khoi kién cta nguyén don Nguyén Thi Anh
T;
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Xac dinh 1.725,7m2 dat, loai dt thuong mai dich vu, thuoc mot phﬁn thira
dat sb 174, to ban dd sb 11, tong dién tich 3.372,5m? tai thén T, x3 C, thanh phd
H, tinh Quang Nam 13 tai san chung ctia cu Nguyén Tan N2 va cu Luong Thi T7
dé lai, gia tri quyén sur dung dat 1a 20.656.629.000 (hai muoi ty sau trim nim
muoi sau triGu sau tram hai muoi chin nghin) ddng. Trir cong ton tao, quan 1y tai
san nay cua 6ng Nguyen Tan T1 va ba H6 Thi Thanh T6 1a 30%, twong tng sd
tién 6.196.988.700 dong. Gia tri tai san cia cu N2, cu T7 con lai 1a
14.459.640.000 (mudi bon ty bon trim ndm muoi chin triéu sdu trim bén muoi
nghin) déng. Phan dién tich dit con lai cia thia dat s6 174, to ban dd s 11tai
thon T, xa C, thanh phé H, tinh Quang Nam c6 1.500m? d4t cta hd gia dinh o6ng
Nguyén T4n T1 va 146,8m* dét trong cay 1au nim cta ba HO Thi Thanh T6. Ghi
nhan sy ty nguyén cua 6ng T1, ba T6 tai phién toa, xac dinh gia tri 1 .500m? con
lai cua thira dat s6 174, to ban do sO 11, loai dat thuong mai dich vu 1a tai san
chung cta 6ng T4 va ong T5, modi nguoi 50% gia tri tai san.

Tuyén bd vin ban thoa thuan phan chia tai san san cta ho gia dinh lap
ngay 03 thang 4 ndm 2019 gitra cac 6ng, ba: Nguyén Tan T1, H6 Thi Thanh T6,
Nguyen Tan T4 va ong Nguyén Tan T5 vo hiéu; Hop dong chuyen nhuong
quyén su dung dat ngay 18 thang 5 nim 2019 gitra ong Nguyén Tén T4, ong
Nguyen Tan T5 v6i ba H6 Thi Thanh H1 v6 hiéu; Hop dong ting cho quyen s
dung dat 1ap ngay 22 thang 4 nim 2022 gitta ba H6 Thi Thanh H1 véi ba Ho Thi
Thanh T6 v6 hiéu. Khong giai quyét hau qua cta cac giao dich trén vo hiéu.

Chia di san thira ké ctia cu Nguyén Tan N2, cu Luwong Thi P, ong Nguyen
Tan T8 lién quan dén gia tri di san trén theo phap luét. Giao 6ng Nguyén Tan T1
nhan toan bo gia tri di san. Budc ong Nguyen Tan T1 théi tra cho ba Lé Thi T3
451.863.759 (bdn trim nim muoi mét triéu tdm trim sdu muoi ba nghin bay
trdm nam muoi chin) d6ng, thdi tra cho cac dng, ba Nguyen Thi Tran C, Nguyen
Tan S, Nguyén Tan L, Nguyén Thi Kim C1, Nguyén Thi Anh T mdi nguoi
2.334.629.423 (hai ty ba trim ba muoi tu triéu sdu trim hai muoi chin nghin bén
trim hai muoi ba) dong.

Giao quyén st dung thira dat 174, to ban d6 s6 11, dién tich 3.372,5 m? tai
thong Thanh Dong, xd C, thanh phé H do ba Ho Thi Thanh T6 quan ly su dung,
s& hiru quyen sir dung dat. Buoc ba HO6 Thi Thanh T6 théi tra gia tri quyén sur
dung dat 1a tai san cia cu N2, cu T7 cho ong Nguyén Tan T1 nhan i
14.459.640.000 (muoi bon ty ben tram nam muoi chin triéu sau trim bén muoi
nghin) dong Budc ba H6 Thi Thanh T6 thdi tra cho 6ng Nguyén Tan T4,
Nguyén Tan T5 mdi nguoi 8.977.500.000 (tam ty chin trim bay muoi bay triéu
nam trim nghin) dong.

- Khong chap nhan phan yéu cau khéi kién cua nguyén don Nguyén Thi
Anh T vé viéc chia di san thira ké ctia cu Nguyén Tan N2, cu Luong Thi T7 d6i
v6i dién tich dat 1.646,8m” con lai ciia thira dat s6 174, to ban dd so 11 tai thon
T, xa C, thanh phé H, tinh Quang Nam va tuyén v hiéu Hop dong thé chép tai
san giita ba H6 Thi Thanh T6 voéi Ngan hang Thuong mai C6 phan P1 - Chi
nhanh H3 ky két, cong chimg ngay 10 thang 5 nam 2022.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Thanh%20Th%E1%BB%A7y%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201956
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20T%E1%BA%A5n%20Th%C3%B4ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201982
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20T%E1%BA%A5n%20Th%C3%A1i%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201984
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https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%B4n%20Thanh%20%C4%90%C3%B4ng,%20x%C3%A3%20C%E1%BA%A9m%20Thanh,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%99i%20An,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
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https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20nh%C3%A1nh%20H%E1%BB%99i%20An
https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20nh%C3%A1nh%20H%E1%BB%99i%20An

- Khong huy cac Gidy ching nhén quyén st dung dat cua co quan co thAm
quyén cip cho ngudi st dung dat dbi voi thira dat sb 174, to ban d6 sé 11 tai
thon T, xi C, thanh phd H, tinh Quang Nam.

Ngoai ra ban an so thAm con quyét dinh vé chi phi té tung, an phi, quyén
khang cao va thi hanh an theo quy dinh cua phép luat.

Sau khi xét x& so tham:

Ngay 13 thang 10 nam 2023 6ng Nguyén Tan T1 khang cdo mot phan ban
an so tham véi ndi dung: trich cong stre cho vo chdng ong 13 40% gia tr1 di san va
ong T1 giao cho ba T6 s¢ hitu. Ddng thoi, giao dién tich 1.500m’ dat néng
nghiép cho vg ong 1a ba HO Thi Thanh T6 quan 1y, st dung.

Ngay 13 thang 10 ndm 2023 ba H6 Thi Thanh T6 khang cdo mot phan ban
an so tham v&i ndi dung: viéc ba HO Thi Thanh H1 chuyén quyén sir dung dat
tranh chép thira ké cho ba T6 1a thoi diém viéc tranh chap thira ké da duoc giai
quyet bang Ban an dang c6 hi¢u lyc phap luat nén ngay tinh trong viéc nhan
chuyén quyén. Ba khong thdi tra gia tri tai san tranh chap thira ké 1.207,9m%cho
ong T1.

Ngay 16 thang 10 ndm 2023, 6ng Bui Anh N la nguoi dai dién theo uy
quyén cta ba Nguyén Thi Anh T khéng cdo mot phan ban an so tham véi noi
dung: ban an so tham da tuyén Hop d6ng tang cho quyén str dung dat giita ba Ho
Thi Thanh HI voi ba HO Thi Thanh T6 ngay 22 thang 4 nam 2022 la v6 hiéu,
nhung lai cong nhan cac Hop dong thé chap quyén sir dung dat gitra ba Hb Thi
Thanh T6 voi Ngan hang TMCP P1 ngay 10 thang 5 ndm 2022 dé giao toan b
quyén str dung dét tranh chap cho ba T6 va ba T6 thdi tra gia tri cho éng T1; éng
T1 théi tra gia tri cho cac dong thira ké 1a chwa dang quy dinh cta phap lut.
Pong thoi, Toa an cip so tham khong chia thira ké dién tich 1.500m” dat noéng
nghiép 1a chua chinh xac, lam anh hudng dén quyén loi cua cac dong thira ké.

Tai phién toa phic tham:

Ong Bui Anh N trinh bay giir nguyén Pon khai kién, Pon khang céo. Ba
Vo Kim T2 trinh bay gitr nguyén Don khang cdo. Cac duong sy khong thoa
thuan dugc voi nhau vé viée giai quyét vu an.

Ong Bui Anh N trinh bay: Hop dong ting cho quyén sir dung dét giita 6ng
T1, ba T6 voi 6ng T4, 6ng TS la trong thoi ky dang co6 tranh chap. Sau d6 6ng
T4, ong TS chuyen sang cho ba H1 va ba H1 chuyen sang lai cho ba T6. Vé mat
phap ly trén gidy to co viéc tang cho nhung thuc té toan bo tai san nay van do gia
dinh 6ng T1 st dung, chua hé c6 viéc chuyén giao. Pay 13 mot hinh thuc 1ap hop
ddng ltra déo dé che gléu va tau tan tai san dé cac dong nguyén don khong chia
duoc thira ké. Toa an cdp so thim di xac dinh day 1a giao dich gia tao va huy
toan bd cac van ban néi trén 1a ding quy dinh phap luat. Toa an cdp so thim
cling da huy Hop dong tang cho gitta ba H1 va ba T6. Cac hop ddng trén duoc
tuyén bd vo hiéu nén Hop ddng thé chip cho Ngan hang ciing can xem x¢t. Ban
an giam ddc thAm da nhan dinh khi giai quyét lai can trir di dién tich 1. 500m>.
Qua xac minh tai dia phuong thi dién tich 1.500m? dat nay nam trong 2 thira, d6
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%E1%BB%8D
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%E1%BB%A7y
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Thanh%20Th%E1%BB%A7y%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201956
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Thanh%20Th%E1%BB%A7y%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201956
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Thanh%20Hi%E1%BB%81n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20150%20Tr%E1%BA%A7n%20Nh%E1%BA%ADt%20Du%E1%BA%ADt,%20ph%C6%B0%E1%BB%9Dng%20C%E1%BA%A9m%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%99i%20An,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%E1%BB%A7y
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Th%E1%BB%8D
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20%C3%81nh%20Tuy%E1%BA%BFt:%3C/b%3E%20B%C3%B9i%20Anh%20Nam%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201976%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%2010%20Nguy%E1%BB%85n%20Tr%C3%A3i,%20kh%E1%BB%91i%20ph%E1%BB%91%20M%E1%BB%B9%20Xuy%C3%AAn,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Nam%20Ph%C6%B0%E1%BB%9Bc,%20huy%E1%BB%87n%20Duy%20Xuy%C3%AAn,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20%C3%81nh%20Tuy%E1%BA%BFt%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201970%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20s%E1%BB%91%20359%20C%E1%BB%ADa%20%C4%90%E1%BA%A1i,%20S%C6%A1n%20Ph%C3%B4%201,%20t%E1%BB%95%201,%20ph%C6%B0%E1%BB%9Dng%20C%E1%BA%A9m%20Ch%C3%A2u,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%99i%20An,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Nam
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20H%E1%BB%93%20Th%E1%BB%8B%20Thanh%20Th%E1%BB%A7y%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201956
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1a thira 994, dién tich 1.846,8m” va thira 174, dién tich 3.225,7m” Tuy nhién, khi
xem xét thi Toa 4n cép so tham lai trir dién tich 1.500m? nay qua thira dat c6 dién
tich 3.225,7m?, d& nghi HPXX xem xét. Ong T1 yéu ciu trich tinh cong sirc
40%, Toa an so tham trich 30% tuong duong voi sO tién 6 ty 196 tridu 1a s tién
rat 16n. Vi vay viéc ong T1 yéu cau trich 40% la chua phu hop va chua c6 chung
ctr chimg minh cho yéu cu nay. Dién tich dit 1.500m? thi cac bén tu nguyén ong
T1, ba T6 dong ¥ giao cho éng T4, éng T5 chit chua c¢6 Hop dong chuyén
nhuong.

Ba V4 Kim T2 trinh bay véi tu cach 1a nguoi dai dién cua ong T1: 6ng T1
1a nguoi dang ky k€ khai sir dung thura dat tranh chap va 1am ting gia tri thira dat
tir ao sinh bun 14y, ong T1 da chuyen d6i muyc dich, ton tao sit dung nhu hom
nay. P& nghi Toa 4n cap phiic thim xem xét lai cho dng T1 dugc hudng cong strc
35% hoac 40% gia tri di san. Ba T6 la nguoi tht ba ngay tinh can dugc bao v¢,
trong giao dich nay ba T6 thé chap quyén sir dung dat dé bao 1anh cho khoan ng
vay ctia 2 con la ong T5, 6ng T4. Do d6, dé nghi HDXX ghi nhan viéc 6ng T1
giao 50% cong suc duoc chia cia 6ng cho ba T6 hudng dé thuc hién nghia vu
bao vé ngudi thir ba ngay tinh. Tat ca cac giao dich vdi Ngan hang dugc thuc
hién ngay tai thoi diém ban an co6 hiéu luc va xac dinh dat nay khong phai di san
thira ké. Vi 1.500m” dat néng nghiép quy ra gid trj thi ba T6 phai hoan tra cho
ong T5, ong T4 mdi ngudi hon 8 ty déng. Tai phién toa phic thim hom nay t6i
1a nguoi dai dién cho 6ng T5, 6ng T4 ty nguyén khong nhan sé tién thdi tra nay
tir ba T6 (6ng T5 c6 mit tai phién toa cling théng nhat nhu ba V6 Kim T2 trinh
bay). Phan dién tich dat con lai 3.227.5m? cic bén tranh chip thira ké, can dugc
trir ra 1.500m? dat nong nghiép nhu quyét dinh giam déc thAm di nhan dinh. Tuy
nhién, toi dé nghi tru 1.846,8m? véi 1y do: theo Pon khéi kién va sy thira nhan
ctia ba T2 va céc anh chi em ba T2 12 nam 2010 ong T1 d4 ban mot phan dat 1a di
san cuda cu N c¢6 dién tich 1.846,8m” va da chia gia tri béng tién cho cac anh chi
em. Ddi véi phﬁn hoan tién thira ké, vi cac giao dich da dugc thuc hién va bao vé
nguoi th ba ngay tinh nén viéc hoan tién cho cac dong thira ké can c6 mot
khoang thoi gian hop 1y. Do d6, dé nghi HDXX xem xét cho ong T1 mot khoang
thoi gian hop 1y dé hoan tién cho cac dong thira ké.

Ba Vo6 Kim T2 trinh bay vdi tu cach 1a nguoi dai dién cia ba T6: viée tang
cho quyén sir dung dét gitta ba H1 va ba T6 duogc thuc hién sau khi c6 ban an
phtc thim ctia Toa 4n nhan déan cap cao tai Pa Ning xét xir ngdy 11 thang 9 nim
2020 dang c6 hiéu luc phap luat voi ndi dung “Khéng chdap nhdn todn bé yéu cau
khéi kién ciia nguyén don ba Nguyén Thi Anh T vé viéc chia thira ké...”. Nhu
vay, ban an phuc thim d3 xac dinh thua dat 174 khong phai di san cua cu N va
cu T7. Ngay 10 thang 5 nam 2022 ba T6 dung quyén su dung dat nay thé chap
cho Ngéan hang BI - Chi nhanh H3. Tai thot diém ba T6 nhan ting cho quyén sir
dung dat va thé chap cho Ngan hang thi thira dat nay hoan toan dugc phép giao
dich, chuyén nhuong, ting cho va dang ky tai co quan co tham quyén. Ngén
hang ciing xac dinh khi cac Hop dong thé chap quyén sir dung dat thi thira dat da
dugc ding ky tai VPDKDD Chi nhanh thanh phé H. Ban 4n so tham da quyét
dinh giao toan bo thira dat nay cho ba T6 thyc hién viéc thé chap v6i Ngan hang
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1a nguoi thir ba ngay tinh, nhung ban an so thdm lai budc ba T6 hoan tra toan bd
gia tri di san hon 11 ty cho 5 dong thira ké 1a chua chinh x4c, vi pham Diéu 133
Bo luat Dan su. Do do, dé nghi Hoi déng xét xir khong chép nhan khang cdo ctua
nguyén don.

Ong H6 Dinh B trinh bay: t6i dé nghi HDXX giai quyét theo phap lut,
dam bao quyén loi cia Ngan hang.

Pai dién Vién kiém sat nhan dan cip cao tai Pa Ning tham gia phién toa
phat biéu:

Vé t6 tung: viée tuan theo phap luat ciia nhitng nguoi tién hanh té tung va
viéc chdp hanh phap luit ctia nhitng nguoi tham gia td tung tir khi thy 1y phtc
tham vu an, dén trude thoi diém nghi 4n 14 dung cac quy dinh cua Bo luat T6
tung dan sy. Pon khang cdo cua ba Nguyén Thi Anh T, 6ng Nguyén Tan T1, ba
Ho6 Thi Thanh T6 1a trong thdi han luét dinh.

Vé ndi dung vu an: dé nghi Hoi déng x€t x1r phuc tham can ¢t khoan 1
Piéu 308 BLTTDS nam 2015 khong chap nhan khang cao cua nguyén don ba T
va khang cdo cta bi don 6ng T1, giit nguyén ban an so tham ddi v6i noi dung
lién quan dén khang céo ctia ba T, 6ng T1. Cin c&t khoan 2 Piéu 308, Piéu 309
BLTTDS nam 2015, chdp nhan mot phan khang cdo ciia nguoi c6 quyén loi,
nghia vu lién quan 14 ba T6, sira mot phan ban 4n so tham theo huéng: khong
tuyén Hop dong ting cho quyén sir dung dat gira ba H1 va ba T6 vo hiéu; budc
ong T1 c6 nghia vu théi tra chinh cho cac dong thira ké (do c6 15i chinh trong
viéc lam mét di san thira ké), ba T6 chiu trach nhiém théi tra mot phan cho ong
T1 dé 6ng T1 thyc hién nghia vu thdi cho thira ké khéc.

Can cuw vao cdc tai liéu, chung cw da dwoc xem xét tai phién toa, trén co

s& xem xét day di, toan dién chimg cit, ¥ kién cia dwong sw va ciia Kiém sdt
vien.

NHAN PINH CUA TOA AN:

[1] VEt6 tung:

Ngay 13 thang 10 ndm 2023 6ng Nguyén Tan T1, ba HO Thi Thanh T6
khang cao mot phan ban an so tham. Ngay 16 thang 10 nam 2023, 6ng Bui Anh
N la nguoi dai dién theo uy quyén cua ba Nguyén Thi Anh T9 cao mot phan ban
an so tham. Nhu vay, khang cao cua 6ng T1, ba T6, ba T la trong thoi han quy
dinh tai khoan 1 Diéu 273 cua B lu@t T6 tung dan sy, do d6 HO1 dong xét xur
quyét dinh dua vu an ra xét xtr phtic tham.

[2] Xét khang c4o cua ong Nguyén Tén TI, ba Ho Thi Thanh T6, ba
Nguyén Thi Anh T: can cu lc‘ri’ khai cua cac duong sy trong vu éq; ho S0 dia
chinh va van ban trinh bay y kién cia UBND xa C, UBND thanh ph6 H; két qua
xem x€t tham dinh va dinh gié tai san tranh chap cung cac ching cir khac, c¢6 can
cu xac dinh:

[2.1] Cu Nguyén Tén N2 (chét nam 1989) va cu Luong Thi T7 (chét ndm
2000) c6 01 nguodi con chung 1a 6ng Nguyén Tan T8 (chét ndm 1990).
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C)n~g Nguyén Tén T8 co vo 1a ba Lé Thi T3 va c6 06 nguoi con chung la:
ba Nguyén Thi Anh T, ba Nguyén Thi Tran C, ba Nguyén Thi Kim C1, ong
Nguyén Tan T1, ong Nguyeén Tan S va ong Nguyen Tan L.

- Cu Nguyén Tan N2, cu Luong Thi T7 va ong Nguyéq T4n T8 chét khong
d@ laj di chac. Cu N2 va cu T7 c6 dé lai di sadn, nén Toa an cap so tham chia thira
ké doi véi di san ctia cu N2, cu T7 theo phap luat 1a c6 can ctt, dung phép luat.

[2.2] Thira dat sb 192, t& ban dd sb 2, dién tich dit 5.280m? (nay la thira
dat sb 174, dién tich 3.372,5m? va thira dat sb 994, dién tich 1.846,8m? cung td
ban d6 s6 11 xi C) 1 cua cu Nguyén Tan N2 va cu Luong Thi T7 tao 1ap va ké
khai theo Chi thi 299/TTg (dién tich 3.780m’ dt & va 1.500m’ dit nong nghiép).

Nam 1983, vo chéng cuN2,cu T7 gia yéu, dau 6m, dit dai khong du diéu
kién san xuat nhu khong co dién, nudc. . . (loi khai thira nhan cua ba Lé Thi T3 -
vo ong T8) nén giao cho vo chong dng Nguyen Tan T1 quan 1y, st dung cho dén
nay. Qua trinh quan 1y, st dung vo chong Nguyén Tan T1 di dang ky, ké khai
theo Nghi dinh 64/CP. Trén co so dang ky, ké khai theo Nghi dinh 64/CP, ho ong
Nguyen Tan T1 dugc UBND thanh phd H cap Glay ching nhan quyen st dung
dat dbi véi toan bo dién tich dat 5.280m? (3. 780m? dat & va 1.500m? dat nong
nghiép) vao nam 1994.

Khong co tai liéu, ching ctr nao thé hién viéc cu Nguyén Tan N2, cu
Luong Thi T7 chuyén quyén sé hitu nha va dit ctia minh cho vo chong 6ng T1.
Do d6, viéc UBND thanh phé H cép Gidy chung nhan quyén st dung dat vao
nam 1994 d6i véi dién tich 3.780m” dat & cho ho déng Nguyén Tan T1 1a khong
ding quy dinh cua phap luét; 601 v6i dién tich 1.500m” dat néng nghiép duoc co
quan quan ly dat dai can doi cap theo Nghi dinh 64/CP cho ho 6ng T1, nén ho
ong Nguyén Tan T1 duoc quyén quan 1y, sir dung dién tich dat nay va day khong
phai 13 di san dé chia thira ké theo quy dinh ctia khoan 2 Piéu 76 Luat Dat dai
nam 1993.

[2.3] Trong qua trinh quan 1y su dung dat, do c6 sy bién dong dién tich S0
v6i Gidy chting nhin quyén st dung dt ndm 1994, nén nim 2010 ho 6ng T1 tién
hanh dang ky bién dong va tach thira nhu sau:

- Thira dat s6 994, to ban d6 s6 11, dién tich 1.846,8m”. Nam 2010 chuyén
nhuong thua dat s6 994, to ban dd s6 11 xa C, sb tién chuyén nhuong di¢n tich
1.846,8m’d4t nay, 6ng T1 da chia cho cac ddng thira ké cua cu N2 va cu T7. Cac
ddng thira ké déu thira nhan da dugc chia gia tri bang tién chuyén nhuong dién
tich 1.846,8m’ néu trén. Nhu vay, di cho thiy cic ddng thira ké thong nhit
chuyén nhuong d6i voi dién tich 1.846,8m” vao nim 2010. Do do, dién tich
1.846,8m” ma 6ng T1 chuyén nhuong vao nam 2010 cua thira dit s6 994, to ban
d6 s6 11 xa C khong thé tinh vao di san ctia cu N2 va cu T7 dé chia thira ké.

- Thtra dat s6 174, to ban d6 sd 11 x3 C dién tich 13 3.372 (do dac theo
Bién ban thim dinh tai chd ctia Toa an cdp so tham va trich do ngay 26 thang 7
nim 2019 ctia Chi nhanh Vian phong Pang ky dat dai thanh phd C5). Ngoai ra,
thira dat nay con c6 146,8m? dat trong cdy lau nim 1a dién tich dét ting thém, nén
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khong phai 13 di san thira ké cua cu N2 va cu T7. Hon nita, cac duong su ciling
khong yéu cau xéc dinh dién tich dat nay la di san.

[2.4] Nhu vay, di san cta cu N2 va cu T7 dé lai duoc chia thira ké theo
phap luat 1a thira dat s& 174, t& ban d6 s6 11 x3 C c¢6 dién tich (3.372,5m’ —
(146,8m* + 1.500m?)) = 1.725,7m? cho cac dong thira ké 1a dung quy dinh cua
phap luat va bao dam quyén loi cia cac duong su.

[2.5] Vo chdng & ong Nguyén Tén T1 quan ly, s dung dat 1am ting gia tri
dat thira ké tinh cho dén nay dd hon 40 nim, nén Toa 4n cap so tham trich cong
sttc cho 6ng T1, ba T6 ti 18 30% gia tri di san 14 phu hop. Ong Nguyen Tan T1 1a
ngudi duge hudng thira ké va con phai thuc hién nghia vu théi tra gia trj di san
cho céc dong thira ké khac, do d6 6 ong T1 khang cao yéu cau giao gia trj cong stc
dugc huong cho ba T6 dugc quyen so hitu la khong c6 can cw, nén khong duge
chap nhan. Viéc yéu cau thuc hién nghia vu thdi tra gia tri di san cho cac dong
thira ké s& duoc thuc hién sau khi ban an ¢6 hiéu lyc phap luat theo quy dinh cua
Luat Thi hanh an dan su.

Tai phién toa so tham 6ng Nguyén Tan T1 va ba H6 Thi Thanh T6 dong y
giao cho 6ng Nguyén Tan T4 va ong Nguyén Tan T5 1.500m? dat noéng nghi¢p
ctia ho gia dinh. Pay 13 sy tu nguyén cua ong T1, ba T6 nén Toa an cip so tham
cong nhan sy tu nguyén nay cua 6ng T1, ba T6 14 ¢6 can cur, dung phap luat.

Tai phién toa phic tham hém nay, ong Nguyén Tan T5 trinh bay, cling nhu
ndi dung van ban cua ong T4, 6ng TS5 cho rang: sau khi xét xur so tham, cha me
cua 2 6ng la 6ng T1 va ba T6 da xay ra bat hoa vé viéc giao cho 6ng T4 va ong
T5 1. 500m dat néng nghiép, nén 2 ong khong nhan va dong y giao cho ba T6
duoc quyén quan ly, str dung toan bo 1. 500m” dat néng nghiép nhu ¥ kién khang
cdo cia 6ng T1 dé ba T6 du diéu kién dé thdi tra gid tri thira ké va tra no cho
Ngéan hang.

Xet théy, day 1a quyén dinh doat ctia ong T1, 6ng T4, 6ng T5 va dién tich
1.500m’ dat nong nghiép nay hién nay ba T6 dang thé chap cho Ngan hang. Do
d6, Hoi dong xét xur cap phuc tham chap nhan khang cdo ctia 6ng T1 vé phan
khang c4o giao 1.500m’ dét ctia ho gia dinh cho ba T6.

[2 6] Nhu ndi dung déd nhén dinh ¢ phan tiéu myc [2. 2] néu trén: dién tich
1.500m” dat néng nghiép dugc can ddi cip cho ho ong Nguyen Tan T1 theo Nghi
dinh 64/CP ngay 27 thang 9 nam 1993 cta Chinh Phu vé giao dat nong nghiép
cho ho gia dinh, c4 nhan sir dung on dinh 1au dai vao muyc dich san xuat nong
nghiép. Qua xac minh tai chinh quyén dia phu:ong, cling nhu co quan co tham
quyen khong co6 co so xac dinh duoc 1. SOOm dat nong nghiép nam trén thira dat
s6 174 13 bao nhiéu m?? Trén thtra dat sb 994 (di tach ra chuyén nhuong) 1a bao
nhiéu m”? . Hon nita, cac ddng thira ké d3 thong nhat dién tich 1.846,8m? (thira
dat s6 994, to ban d6 sd 11 xa C) 1a di san ciia cu N2, cu T7 da chuyén nhugng
va d4 chia nhan tién xong. Do d6, Toa an cp so tham trir di 1.500m® dat va chia
thira ké doi v6i dién tich dét con lai ciia thira dat s6 174, to ban d6 so 11 xa C la
phu hop, bao dam dugc quyén loi cia ho gia dinh ong T1 va cac dong thira ké
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trong vu én, cu thé: dién tich dat 1.’7‘25,7m2 la ’di san cua cu N2 va cu T7 duoc
chia thtra ké theo phép luat cho cac dong thira ke.

Tuy nhién, ngay 03 thang 4 nam 2019 ong T1, ba T6 lap van ban thoa
thuan ting cho 6ng Nguyén Tan T4 va ong Nguyén Tan T5 quyén st dung dat
(0ng T4 va ong TS5 dé duge So Tai nguyén va moi truong tinh Q cap Gidy chung
nhan quyén sir ' dung dat nam 2019). Ngay 18 thang 5 nam 2019, 6ng Nguyen Tén
T4, 6ng Nguyén Tan T5 lap Hop ddng chuyén nhuong quyén sir dung dit cho ba
H6 Thi Thanh HI (ba H1 di duogc chinh 1y, sang tén tai Chi nhanh Vin phong
Ping ky dat dai thanh phd C5 ngay 04 thang 6 nim 2019). Ngay 22 thang 4 nam
2022, ba H6 Thi Thanh H1 lap Hop ddng ting cho ba H6 Thi Thanh T6 quyen su
dung dét (ba T6 da dugc So¢ Tai nguyén va Mo6i truong tinh Q cap Gidy chimg
nhan quyén su dung dat nam 2022). Ngay 10 thang 5 nam 2022, ba T6 thé chap
quyén st dung thira dat s6 174, to ban dd sd 11 xa C tai Ngan hang TMCP D1 -
Chi nhanh H3 theo cac Hop dong thé chip s6 01/2022/8030121/HPBD va s
02/2022/8030121/HBBD.

Nhu vay, cac giao dich néu trén phai bi vo hi¢u do vi pham diéu cAm cua
phap luat theo Piéu 123 B6 luat Dan su. Tuy nhién, viéc ba Ho thi Thanh H2 1ap
Hop dong tang cho ba H6 Thi Thanh T6 quyén st dung dat va ba T6 thé chap
quyén sir dung dat cho Ngan hang TMCP D1-Chi nhanh H3 duoc thuc hién trong
thoi gian Ban an phuc tham s6: 181/2020/DS-PT ngay 11 thang 9 nim 2020 cia
Tda an nhan dan cip cao tai Pa Nang c6 hiéu luc phap luat (quyét dinh ciia ban
an so tham va phuc thém da tuyén: khong chapnhan toan b yéu cau khai kién
cua nguyén don ba N guyen Thi Anh T vé viéc chia thira ké theo phap luat dbi véi
di sdn cua cu Nguyen Tan N2, cy Luong Thi T7 dé lai tai thira dat s6 223 (nay la
thira 174), t& ban do sb 3 (nay 1a to ban d6 s 11), tai té C, thon T, xa C, thanh
phé H, tinh Quang Nam). Do d6, dbi voi giao dich tang cho quyen st dung dat
giita ba H2 voi ba T6 va giao dich thé chip quyén sir dung dét giira ba T6 véi
Ngén hang TMCP D1 - Chi nhanh H3 dugc xac dinh: ba H2, ba T6 va Ngén
hang TMCP D1 - Chi nhanh H3 la nguoi thtr ba ngay tinh. Toa an cap so tham
nhan dinh cho riang: ba H2, ba T6 biét rd ngudn gdc tai san co lién quan dén tranh
chép 1a chua di can cu. Vi céc giao dich gitta ba H2 voi ba T6 va ba T6 vdi Ngan
hang duoc ky két trong thoi gian viée tranh chap da duoc giai quyét bang ban an
c6 hiéu lyc phap luat va ban an di quyét dinh dién tich dat tranh chap khong phai
1a di san chia thira ké, ma 14 tai san cua ho gia dinh 6ng T1, ba T6.

Khoan 2 Piéu 133 Bo luat Dan su quy dinh: “Truong hop giao dich dén
sw vé hiéu nhung tai san da dwoc dang ky tai co quan Nha nwée ¢6 tham quyén,
sau dé dwoc chuyén giao bang mét giao dich dan sw khdc cho nguwoi thir ba ngay
tinh va nguoi nay can cw vao viéc dang ky do ma xdc ldp, thuc hién giao dich thi
giao dich do khong bi vo hiéu”.

Do d6, Hoi dong xét xtr cap phuc tham chip nhan khang cdo ctia ba HO
Thi Thanh T6, stra ban an so tham theo hudng: khong chép nhan Pon khoi kién
ctia nguyén don vé yéu cau tuyén bd vo hiéu ddi v6i: Van ban thoa thuan ngay 03
thang 4 nam 2019, Hop dong chuyén nhuong quyén sir dung dat ngay 18 thang 5
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nam 2019, Hop dong tang cho quyén st dung dat ngay 22 thang 4 nam 2022, cac
Hop dong thé chip quyén st dung thira dat sé 174, to ban dd sd 11 xa C ngay 10
thang 5 nam 2022.

[2.7] Di san thira ké 1a thira dét sb 174, to ban d6 s6 11 dién tich 1.725,7m?
trong téng dién tich 3.372,5m2 tai thon T, xa C, thanh phé H, tinh Quang Nam do
ba T6 dtng tén va hién nay ba T6 dang thé chip cho Ngan hang TMCP D1 - Chi
nhanh H3 dé vay tién. Do d6, Toa an cip so thim giao cho ba T6 1a phu hop,
dam bao quyén loi ctia Ngan hang theo quy dinh tai khoan 3 Diéu 133 B6 luat
Dan su: “Chii s¢ hitu khong c6 quyén doi lai tai san tir nguoi thir ba ngay tinh,
néu giao dich dan sy véi nguoi nay khéng bi vé hiéu theo quy dinh tai khoan 2
Piéu nay ...”.

Déng thoi, cling theo quy dinh tai khoan 3 Piéu 133 B0 luat Dan su co quy
dinh: “nhung cé quyén khéi kién, yéu cau chi thé c6 16i dan dén viéc giao dich
dwoc xdc Idp véi nguoi thir ba phdi hoan tra nhitng chi phi hop Iy va béi thirong
thiét hai”.

Hgi dong xét xir cdp phiic tham xdc dinh:

Ong T1 (1a nguoi thira ké) biét 16 dién tich dat tranh chip thira ké do cu
Nguyén Tan N2, cu Luong Thi T7 tao 1ap, nhung ty y dang ky ké khai dé UBND
thanh phd H cap Gidy chimg nhan quyén sir dung dat va 1ap van ban thoa thuén
phan chia ngay 03 thang 4 nam 2019 ting cho 6ng Nguyén Tan T4 va Nguyén
Tan T5, nén 6ng T1 1a nguoi chiu trach nhiém chinh voi ty 18 2/3.

Ba T6 ¢o6 phan 16i 1a da cung ong T1 ky van ban thoa thuan phan chia ngay
03 thang 4 nim 2019 ting cho 6ng Nguyén Tan T4 va Nguyén Tan T5 trong tai
thoi diém dién tich dat thira ké dang tranh chip trai quy dinh tai diém b khoan 1
Piéu 188 Luat Pat dai 2013 (ba Nguyén Thi Anh T c¢6 Pon khoi kién ngay 26
thang 02 nam 2019), nén ba T6 bdi thudng cho 6ng T1 1/3 gia tri di san duoc
phan chia cho cac dong thira ké dé ong T1 thyc hién nghia vu dbi voi cac dong
thura ké.

Cu thé:

Ong Nguyén Tan T1 1a nguoi thira ké phai chiu trach nhiém théi tra gia tri
thira ké cho nhimg nguoi duoc huong thua ké 1a ba Lé Thi T3 sb tién
451.863.759 dong va cac ong, ba Nguyen Thi Anh T, Nguyen Thi Tran C,
Nguyén Thi Kim CI, Nguyén Tan S, Nguyén Tin L mdi nguoi sd tién
2.334.629.423 dong.

. Ba Hb6 Thi Thanh T6 phai chiu trach nhi¢m tra cho 6ng Nguyén Téan T1 s6
tién 14.459.640.000/3 = 4.819.880.000d va so tién cong strc dong gop cho ong
T1126.196.988.700/2 = 3.098.494.350 dong. Tong cong 1a 7.918.374.350d.

[3] T nhimg nhan dinh néu trén,NH(}i’d(k)ng xet xu cap phuc tham chap
nhan mot phan khang cao cua ong Nguyén Tan T1 va chap nhan khang cao cua
ba H6 Thi Thanh T6, stra ban an so tham.

[4] Do sira ban 4n so tham nén Toa 4n cap phiic tham stra lai phan an phi
dan sy so tham theo quy dinh cta phap luat.
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[5] Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang
nghi c6 hi¢u luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac lé trén,
QUYET PINH:

1. Ap dung khoan 2 Piéu 308 va khoan 1 Piéu 309 Bo luat T tung dan
su: khong chip nhan khang céo ctia 6ng Bui Anh N; chdp nhan mot phan khang
céo ctia 6ng Nguyén Tan T1 va chdp nhan khang céo ctia ba H6 Thi Thanh T6,
sira ban 4n so tham.

2. Ap dung céac diéu 634, 636, 637, 638, 677, 679, 680, 688 Bo luat dan su
nam 1995. Cac diéu 117, 122, 123, 131, 133, 164, 212, 218, 219, 221, 688 Bo
luat Dan sy nam 2015. Piéu 76 Luat Dat dai nam 1993. Piéu 50 Luat Pat dai
nam 2003. Piéu 100; Piéu 167 Luat Dat dai nam 2013. Diéu 24; Diéu 25 Phap
lénh vé thira ké nam 1990. Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang
12 nam 2016 cta Uy ban Thuong vu Qudc hoi, xu:

2.1. Chap nhan mot phan Pon khoi kién cia nguyén don ba Nguyén Thi
Anh T:

2.1.1. Chia di san thira ké theo phap lu4t dién tich 1.725,7m? 13 mot phan
thira dat s6 174, to ban dd sb 11 co tong dién tich 3.372,5m” tai thén T, xi C,
thanh phé H, tinh Quang Nam cho cic dong thira ké gom: ba Lé Thi T3, ba
Nguyén Thi Anh T, ba Nguyén Thi Tran C, ba Nguyén Thi Kim C1, 6ng Nguyén
Tan T1, 6ng Nguyén Tan S va 6ng Nguyén Tan L.

Gia tri mdi thira ké duoc huong nhu sau: ba Lé Thi T3 s tién 451.863.759
dong va cac ong, ba Nguyén Thi Anh T, Nguyen Thi Tran C, Nguyen Thi Kim
Cl, Nguyén Tan T1, Nguyén Tin S, Nguyén Tan L mdi nguoi sd tién
2.334.629.423 dong (sau khi trich cong stc ton tao va quan ly di sdn cho ong
Nguyén Tan T1 va ba HO6 Thi Thanh T6 ti 1& 30% co gia tri di san 1a
6.196.988.700 dong).

2.1.2. Ghi nhan sy tu nguyén cua Ong Nguyén Tan T1, ong Nguyén Téan
T4 va Nguyén Tan T5 vé Vlec giao ba H6 Thi Thanh T6 du:0’c quyén quan ly, su
dung dién tich dat 1.500m* dat con lai cua thira dat sé 174, to ban d6 sb 11 tai
thon T, x C, thanh phd H, tinh Quang Nam.

2.1.3. Giao cho ba H6 Thi Thanh T6 dugc quyén sé hitu, quan ly, str dung
toan b dién tich 3.372,5m’ (1.725,7m*+ 1500m” +146,8 m’) ctia thira dat s6 174,
to ban d6 s6 11 tai thon T, xa C, thanh phd H, tinh Quang Nam.
~_ 2.1.4. Budc ba Ho6 Thi Thanh T6 c6 nghia vu tra cho éng Nguyén Téan T1
so tién 7.918.374.350d.
2.1.5. Bugc ong Nguyén Tan T1 co nghia vu tra cho ba L& Thi T3 s tién
451.863.759 dong (bdn tram nim muoi mot triéu tdm traim sdu muoi ba nghin

bay tram ndam muoi chin dong) va tra cho cac ong, ba Nguyén Thi Anh T,
Nguyén Thi Tran C, Nguyén Thi Kim C1, Nguyén Tan S, Nguyén Tan L moi
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ngudi sb tién 2.334.629.423 d6ng (hai ti ba trim ba muoi tu triéu sau trim hai
muoi chin nghin bon tram hai muoi ba dong).

2.2. Khoéng chap nhan mot phan Pon khoi kién cua nguyén don ba Nguyén
Thi Anh T vé cac ndi dung:

- Yéu c‘ﬁu ,chia di san dbi vai dién tich die::n tich 1.846,8m2 ctia thira dit §6
174, to ban d6 s6 11 tai thon T, xa C, thanh phd H, tinh Quang Nam (da chuyén
nhugong ndm 2010).

- Yéu cdu tuyén bd vo hiéu dbi v6i: Vin ban thoa thuan phén chia tai san
cua ho gia dinh lap ngay 03 thang 4 nam 2019 gitra cac ong, ba Nguyen Tan T1,
Hb Thi Thanh Té, Nguyén Tan T4, Nguyén Tan T5; Hop ddng chuyen nhuong
quyen su dung dat ngay 18 thang 5 nim 2019 gitra 6ng Nguyen Tén T4, ong
Nguyén Tan T5 véi ba Ho Thi Thanh H1; Hop dong ting cho quyén sir dung dat
ngay 22 thang 4 nam 2022 giira ba Ho Thi Thanh H1 véi ba H6 Thi Thanh T6 va
cac Hop dong thé chip quyén sir dung thira dat s6 174, to ban d6 s6 11 x4 C gitta
ba Ho6 Thi Thanh T6 véi Ngan hang TMCP P1 - Chi nhanh H3 cong chimg ngay
10 thang 5 nam 2022.

- Yéu cau huy cac Gidy ching nhan quyén st dung dit ctia co quan cd
tham quyén cap cho nguoi st dung dat doi voi thua dat s6 174, to ban do so 11
tai thon T, xa C, thanh pho H, tinh Quang Nam.

3. Vé 4n phi dan sy so thim va an phi dan sy phuc tham.

An phi dan su so tham: ba Lé Thi T3 va cac 6ng, ba Nguyén Thi Tréan C,
Nguyén Tan T1, Nguyén T4n S, Nguyén Tan L, HO Thi Thanh T6 dugc mién. Ba
Nguyén Thi Anh T, ba Nguyén Thi Kim C1 mdi nguoi phai chiu 78.692.588
ddng. Ba T da nop sd tién 5.000.000 ddng tam tmg an phi so tham tai Bién lai thu
s6 0289 ngay 25 thang 4 nam 2019 ctia Cuc Thi hanh an dan sy tinh Quang Nam,
nén ba T con phai ndp tiép sb tién 73.692.588 dong.

An phi dan sy phic thAm: ba Nguyén Thi Anh T phai chiu 300.000d, duoc
trir vao sb tién ba T dd ndp tam tGng 300.000d tai Bién lai thu sé 0000001 ngay
20 thang 10 nam 2023 ctia Cuc Thi hanh 4n dan su tinh Quang Nam. Ong
Nguyén Tan T1 va ba H6 Thi Thanh T6 khong phai chiu.

4. Cac quyét dinh khac cia ban an so tham khong c6 khang céo, khang
nghi ¢ hiéu luc phéap luat ké tir ngay hét thoi han khang céo, khang nghi.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an

Thanh vién Hoi dong xét xir Tham phan-Chii toa phién toa
(D ky) (P ky)
Tran Pirc Kién Phung Anh Diing Tran Qudc Cuong
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