TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap - Tw do - Hanh phiic

Bén 4n s6: 60/2025/LD-PT
Ngay: 27/6/2025
V/v “Tranh chap vé don phuong
cham dut hop dong lao dong”

, ‘ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan — Chii toa phién toa:  Ba Nguyén Thi Thoa

Cdc Tham phan: Ba Chau Kim Anh

Ong Nguyén Ngoc Tai

- Thu ky phién téoa: Ba Tang Thi Hong Thanh- Thu ky Toa &n nhan dan
Thanh pho H6 Chi Minh

- Dgi di¢gn Vign Kiém sit nhin dan Thanh pho Ho Chi Minh: Ba Phan
Hoang Anh — Kiém sat vién tham gia phién toa.

Trong ngay 16 thang 5 va ngay 27 thang 6 nam 2025 tai tru s6 Toa an nhan
dan Thanh ph6 H6 Chi Minh, xet xu phic tham cong khai Vu an thy 1y so
20/2025/TLPT-LD ngay 27 thang 02 ndm 2025 vé viéc “Tranh chap vé don
phuong cham dat hop dong lao dong™.

Do Bén 4n lao dong so tham s0 58/2024/LD-ST ngay 12 thang 9 nam 2024
cua Toa an nhan dan Quan 1, Thanh phé H6 Chi Minh bi khang cao.

Theo Quyét dinh dwa vu 4n ra xet xu phuc tham s 1357/2025/QDPT-LD
ngay 24 thang 3 nam 2025 va Quy€t dinh hodn phién toa phic tham so6
5426/2025/Qb-PT ngay 22 thang 4 nam 2025; Quyet dinh tam ngung phién toa
phtic tham so 7463/2025/QD-PT ngay 16 thang 5 nam 2025 gitra cac duong su:

1. Nguyén don:

Ong Christiansen Soeren B, sinh nim: 1972.

Dia chi: Park Hyatt S, s6 B duong L, phuong B, Quan A, Thanh phé Hb
Chi Minh;

Nguoi dai dién hop phdp cia nguyén don: Ba Lé Lé Thanh T; sinh nam:
1995 va/hoac Ba Nguyén Quynh T1, sinh ndm: 1998 va/hodc Ba Tran Hiéu N,
sinh nam: 2000, cung la dai dién theo lly quyén ciia nguyén don (Van ban uy

quyén 1ap ngay 10/4/2024). Cung dia chi: Can A, A, Paris H, s C Puong sb A,
phuong A, thanh phd T, Thanh phd HO Chi Minh;



Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Ba Ngd Thi Kim
T2, la luat su ctia Cong ty L1 va Cong su, thudc Poan Luat su Thanh pho H.

2. Bi don:

Cong ty TNHH Mgt thanh vién D.

‘ Tru so: Tﬁng A, Toanha T, s A duong N, phuong N, Quan A, Thanh phé
H6 Chi Minh;

Nguoi dai dién hop phdp ciia bi don: Ong Nguyén Vii K, sinh ndm: 1997
va/hodc Ba Nguyen Trang A, 1a nguoi dai dién theo uy quyén (Van ban uy
quyén 1ap ngay 15/4/2025), cung dia chi: P, Lau A, Toa nha M, s6 B duong D,
phuong B, Quan A, Thanh phd H6 Chi Minh;

Nguoi bao vé quyén va loi ich hop phdp cia bi don: Ong Nguyén Hong H
va/hodc Ba Tran Thi Ngoc HI, cung la Luét su cua Cong ty L2, thugc Doan
Luat su Thanh pho H; Cfmg, dia} chi: P, Lau A, Toa nha M, s6 B duong D,
phuong B, Quan A, Thanh ph6 H6 Chi Minh.

3. Ngwoi lam chirng: Ba Nguyén Thi Kim T3, sinh nim: 1979.

Dia chi: S6 A Tinh 16 10, phuong T, quan B, Thanh phé H6 Chi Minh.

4. Ngwoi khang cdo: Nguyén don — Ong Christiansen Soeren B.

NOI DUNG VU AN:

Tai don khoi kién;vBo’n bo sung don khoi /gién, bién ban lam viéc, ban khai;
Bién ban phién hop kiém tra viéc giao nop, tiép cdan, cong khai chung cir, Bién
ban hoa giai, dai dién nguyén don éng Christiansen Soeren B trinh bay:

Cong ty TNHH Mot thanh vién D (Sau day goi tit 1a D) 1a mot cong ty
dugc thanh 1ap tai Viét Nam theo mo6 hinh Cong ty trach nhiém hitu han £n(3t
thanh viéD, chu s¢ hitu la Cong ty C2. & J. Clark International Limited. Ong
Christiansen Soeren B (Sau day goi tat la nguyén don) va Cong ty D da giao ket
mot hop dong lao dong s6: Clarks VN/01/F/2020 ngay 04/8/2020 va cac phu luc
keém theo (“Hop dong lao dong”) c¢6 cac ndi dung chinh nhu sau:

- Vi tri cong viée: Giam doc;

- Mtic luong: 16.667 GBP/thang (Mudi sdu nghin, sdu tram sau muoi bay
bang Anh mot thang);

- Phu cap tham nién khi cham dut Hop d(‘S‘ng lao dong tuong duong téng sO
nam lam viéc cho cong ty N1 06 thang lién ké trudc ngay cham dat Hop dong
lao dong;

- Phu cép nha ¢: 51.000 GBP/nam;

- Phi sinh hoat: 2.600 GBP/nam;

- Tro cép vé ché d6 huu tri: 3.450 GBP/nam;
- Tién thuong hang nam;

- Chi phi vé nudc voi vo/chong moi ndm 01 chuyén.



Trong qua trinh lam viée tai Cong ty, nguyén don da dugc S¢ Lao dong,
Thuong binh va Xa hoi Thanh phd H cap gidy phép lao dong sb: 110679/SLP-
GP ngay 27/10/2020 c6 thoi han lam viéc tir ngay 12/11/2020 dén ngay
09/11/2022 (Sau day goi tat 1a gidy phép lao dong s6 110679) va gidy phép lao
dong s6: 011990/SLD-GP ngay 25/10/2022 ¢6 thoi han lam viéc tu ngay
05/11/2022 dén ngay 30/09/2024 (Sau diy goi tat 1a gidy phép lao dong sb
011990).

Tt ngay 22/02/2021, nguyén don da dam nhi¢m vi tri Chu tich kiém giam
dbc cong ty, dugce dang ky v6i co quan nha nude cd thim quyén va thé hién tai
gidy ching nhan dang ky doanh nghiép s6 0314719324, dang ky thay dbi 1an thi
hai ngay 22/02/2021 va diéu 1¢ cua Cong ty. Trong sudt qua trinh 1am viéc tai D,
nguyén don ludn hoan thanh tot cong viéc va khong vi pham bat ky quy dinh
phép luat hay chinh sach ndi b nao cua cong ty.

Tinh dén thang 10/2022, mirc luong theo Hop dong lao dong ciia nguyén
don 1a 17.677 GBP/thang.

Vao ngay 03/11/2022, nguyén don bat ngd nhan dugc thong bao ciia Cong
ty vé viéc cham dut Hop dong lao dong (Sau day goi tit 1a Thong bao cham dut
1) ctia nguyén don, ngay cham dirt 1a ngay 09/11/2022. Nguyén don khong dong
¥y voi noi dung thong bao cham dat 1 nén da gui thu dién tir c6 noi dung khong
dong y voi quyét dinh ctia Cong ty. Tuy nhién, ngay 07/11/2022, D tiép tuc gui
cho nguyén don mot thong bao chdm dit hop dong lao dong (Sau day goi tat 1a
Thong bao cham dut 2) c6 ndi dung twong tw nhu Thong bao cham dut 1.

‘Do do, nguyén don budc phai khéi kién Cong ty D dén Toa an dé dugc giai
quyét vu viéc theo quy dinh phap luat Viét Nam nham bao vé quyén va loi ich
hop phéap cua minh.

Theo Diéu 34 va Piéu 36 Bo luat Lao dong 2019, nguot su dung lao dong
chi dugc quyén don phuong chdm dut hop dong lao dong dbi voi nguoi lao
dong trong mot s6 truong hop nhat dinh ma phap luat cho phep. Viée Cong ty B
cham dut hop dong lao dong voi nguyén don khong thudc bét cir trudng hop nao
theo quy dinh phép luat.

Hon nita, tinh dén thoi dlem Cong ty D théng bao cho nguyén don nghi
viéc, Hop dong Lao dong va gidy phép lao dong cua nguyén don déu van dang
c6 hi¢u luc phép luat. Vi vay, D da don phuong cham dut quan h¢ lao dong véi
nguyén don trai luat. Nguyén don khoi kién yéu cau Toa an xem xét va chap
nhan cac yéu cau sau:

- Tuyén huy Thong bao cham dut 1 va Thong bao chim dut 2 cua D;

- Budc C@ng ty D nhan nguyén don tr¢ lai lam viéc theo Hop dong lao
dong da giao két cho theo thoi han tai giay phép lao dong s6 011990;

- Bugc Cong ty D boi thudong cho nguyén don khoan tién twong duong 02
thang tién luong do hanh vi don phuong cham dat hop dong lao dong trai luat



la: [17.667 GBP x 2 (thang)] x 32.060 dong = 1.132.808.040 ddong (Twong
duong 35.334 GBP);

- Budc Cong ty D tra cho nguyén don tién luong, cac khoan phu cép,
thuong theo Hop dong lao dong cho nhitng ngay nguyén don khéng duge 1am
viéc tam tinh tir ngay 10/11/2022 dén ngay 31/01/2024 va tiép tuc duoc tinh cho
dén khi nguyén don dugc D nhan trd lai lam viéc véi cac khoan tién nhu sau:

- Tién luong 1a [17.667 GBP x 14 thang 21 ngay] x 32.060 dong =
8.470.316.120 (Tam ty bén traim bay muoi triéu ba trim mudi sdu nghin mot
trim hai muoi) dong (trong duwong 254.202 (Hai trim nim muoi bén nghin hai
tram 1¢ hai) GBP);

- Cac khoan phuy cap gém:

+ Phu cip nha ¢ 1a: [51.000 GBP/ndm x 14 thang 21 ngay) x 32.060 dong =
2.001.826.400 dong (twong duong 62.440 GBP);

+ Phu cap sinh hoat: [2.600 GBP/nam x 14 thang 20 ngay] x 32.060 dong =
102.335.520 dong (twvong duong 3.192 GBP);

+ Trg cap veé ché do huu tri nam 2022: 1.553 GBP x 32.060 dong =
49.789.180 dong;

+ Phu cp chi phi vé nuéc ndm 2022: 4,820 GBP x 32.060 dong =
154.529.200 ddng (4.820 GBP twong duong 6.000 USD).

Tong cong cac khoan phu cép: 2.308.480.300 dong (twong duong 72.005
GBP).

- Tién thudng nam 2022 ( 12.5% murc luong trong nam 2022): [17.667 GBP
x 12 thang x 12.5%] x 32.060 dong = 849.606.030 dong (twong duong 26.500,5
GBP)

- Pong bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép cho nhiing
ngay nguyén don khong duoc 1am viéc tam tinh tir ngay 10/11/2022 dén ngay
31/01/2024 (tvong duong 14 thang 21 ngay) va tiép tuc duoc tinh cho dén khi
nguyén don dugc Clarks Viét Nam nhan tro lai lam viéce.

Toéng cong sd tién yéu cau khai kién tam tinh 13 12.761.210.490 dong
(twong duong 388.041,5 GBP).

Ngoai ra nguyén don con c6 cac yéu cau bo sung sau:

- Budc D thanh toén tién luong trong nhiing ngay khong bao trudce: [17.667
GBP: 22 ngay x 114 ngay] x 31.689 dong = 2.901.038.645 dong theo quy dinh
tai diém d khoan 2 Diéu 36, Piéu 41 Bo luat Lao Pong 2019; diém a khoan 2
Piéu 7 Nghi dinh: 145/2020/ND-CP.

- Bugc Cong ty thanh toan phu cap tham nién khi cham dat HPLD: [17.667
GBP x 5 thang] x 31.689 dong = 2.799.247.815 dong (twong duong 88.335
GBP) theo quy dinh tai Di€u 3.1 (vii) cua HDLD;



- Budc Cong ty phai thanh toan khoan tién tuong duong mic Cong ty dong
bao hiém that nghiép cho nguyén don, tam tinh tir thang 11/2022 dén thang
6/2024 1a: [34,8 GPB x 19 thang] x 31.689 ddng = 21.613.967 ddng (twong
duong 661,2 GBP) Theo quy dinh tai Diéu 3.1 va Diéu 43.1 cia Luat Viéc lam
2013, khoan 24 Diéu 4 Luat doanh nghiép va khoan 3 Diéu 168 B luat lao dong
2019.

Téng cong: 5.721.900.427 ddng (twong duwong 180.543,2 GPB).
* Ngwoi dai dién theo 1y quyén cia bi don trinh bay:

Ngay 04/8/2020, D va nguyén don co6 ky két Hop déng lao dong sb Clarks
VN/01/F/2020. Trong d6, tai khoan 1 Piéu 1 ciia Hop ddng lao dong, cac bén
thoa thuan day 1a loai hop dong lao dong khong xac dinh thoi han, bat dau tir
11/9/2020.

Ngay 27/10/2020, nguyén don dugc S& Lao dong , Thuong binh va Xa hoi
Thanh phd H (Sau day goi tit 1a S6 LDTBXH) cap gidy phép lao dong sb:
110679/SLD-GP6193/2020/SLD-TPHCM, theo d6 thoi han lam viéc cua
nguyén don dugc cho phép tir ngay 12/11/2020 dén ngay 09/11/2022. Sau do,
cac bén khong ky lai hop dong lao dong theo ndi dung cua gidy phép lao dong
110679 méi dugce cap.

Ngay 04/10/2022, mic du chua xin phép va ciing chua dugc sy dong ¥ cia
chu so hitu cua D la C.&J. Clark International L, nguyén don véi tu cach la
nguoi dai dién theo phap luat ctia D di ty ky va ndp don yéu cau cdp moi gidy
phép lao dong cho chinh nguyén don cho chirc danh cong viéc: Chu tich cong ty.
Nguyén don duoc S¢ LDTBXH cép gidy phép lao dong sé 011990/SLD-GP
13108/2022/SLD-TPHCM.

Ngay 03 va ngay 07/11/2022, D ban hanh céac thong bao quan h¢ lao dong
v6o1 nguyén don s€ cham dut vao ngay 09/11/2022 va khong ky méi hop dong
lao dong (Sau ddy goi tat 1 cac thong bao cham dut) do thoi han lao dong cua
nguyén don theo gidy phép lao dong 110679 da hét.

Tir ngdy 10/11/2022 (Thoi diém két thc thoi han lao dong ctia nguyén don
theo gidy phép lao dong 110679), nguyén don da khong con thuc hién bat ky
cong vi¢c lao dong nao tai C Vi¢t Nam.

Cong ty D khong dong ¥ cac yéu cau khai kién cua nguyén don vi yéu cau
cua nguyén don khong cé can ct. Cu thé nhu sau:

Quan h¢ lao dong gitra Cong ty va nguyén don da chdm dut ké tir ngay
10/11/2022 theo quy dinh phdp ludt vé st dung lao dong nudc ngoai tai Viét
Nam.

Do nguyén don 1a nguoi lao dong nudc ngoai va khong thude truong hop
dugc mién gidy phép lao dong, nén dé D co co so tuyén dung nguyén don lam
viéc tai Viét Nam, nguyén don trudc hét phai c6 gidy phép lao dong do co quan
c6 tham quyén céap theo diém d khoan 1 Diéu 169 Bo luat Lao dong 2012. Thoi
han lao dong ctia nguyén don s& khong dugc vuot qua thoi han ghi trong gidy



phép lao dong, va thoi han cua gidy phép lao dong t01 da la 02 (Hai) nam, theo
Piéu 173 Bo luat Lao dong 2012. Sau khi duoc cdp co thdm quyén cip glay
phep lao dong, ngudi su dung lao dong va nguoi lao dong nudc ngoai s€ ky két
hop dong lao dong trude ngay du kién lam viéc cho nguoi str dung lao dong can
ctr theo khoan 3 Diéu 12 Nghi dinh sd: 11/2016/ND-CP ngay 03/02/2016 cia
Chinh pha quy dinh chi tiét thi hanh mot sb diéu caua Bo luat Lao dong 2012 vé
lao dong nudc ngoai lam viée tai Viét Nam (duoc sura doi, bd sung nam 2018)
va quan hé lao dong giira nguyén don va cong ty C3 dugc chinh thirc xac lap ké
tir thoi diém ky két hop dong lao dong. Nhu vay,Thoa thuan vé thoi han lao
dong trong Hop dong lao dong 1a khong o gia tri.

Tai thoi diém D va ‘nguyén don ky két Hop dong lao dong la 04/8/2020,
nguyén don chua dugc cap gidy phep lao dong theo quy dinh bat budc ctia phap
luat. Nhu vay, vé nguyén tic, viéc ky két Hop ddng lao dong nay 1a chua phu
hop voi quy dinh cua phéap luat. Tuy vay, sau khi nguyén don duoc cip gidy
phép lao dong 110679, cac bén mic du khong ky lai hop dong lao dong méi
theo quy dinh tai khoan 3 Piéu 12 Nghi dinh 11 néu trén nhung déu da thira
nhan quan hé lao dong, quyén va nghia vu lao dong cua cac bén theo Hop dong
lao dong da ky két trudc do, thé hién & viée nguyén don va D da tiép tuc thuc
hién cac cong viéc trong quan hé lao dong nhu duoc néu & Hop dong lao dong
trén thuc té.

Tuy nhién, khoan 1 Piéu 1 cua Hop dong lao dong lai quy dinh “Loai hop
d6ng lao dong: Hop dong lao dong khong xac dinh thoi han, bat dau tir 11 thang
9 ndm 2020”. Trong khi d6, Gidy phép lao dong 110679 quy dinh thoi han lam
viéc ctia Nguyén don 1a tir ngdy 12/11/2020 dén ngay 09/11/2022. Nhu vay,
thoa thuan vé thoi han lao dong cta céc bén trong Hop Pong Lao Pong 1a trai
phap luat nhu da néu trén, cling nhu trai voi Gidy phép lao dong 110679 (Puoc
cap sau d6). Vi viy, thoa thuin vé thoi han lao dong “khéng xac dinh thoi han”
ctia cac bén 1a khong co gia tri, khong ¢ hiéu lyc. Thoi han ciia Hop dong lao
dong, theo do, dugc hiéu 1a tir ngay 12/11/2020 dén ngay 09/11/2022 phu hop
v6i thoi han tuong tmg trong Gidy phép lao dong 110679. Két luan nay ciing
phu hop voi quy dinh tai BO Luat Lao dong 2019 tai khoan 2 Piéu 151, theo do:
Hop dong lao dong da tu dong cham dut ké tir ngdy 10/11/2022 do hét thoi han
cht D khong don phuong cham dit Hop dong lao dong.

Theo quy dinh tai khoan 1, khoan 12 Piéu 34 Bo Luét lao dong 2019, Hop
ddng lao dong s& chdm dut trong truong hop hét han Hop dong lao dong va
trong trudong hop gidy phép lao dong hét hiéu luc dbi véi nguoi lao dong 1a
nguoi nudc ngoai lam viée tai Viét Nam. Nhu dé néu, thot han cua Hop dong
lao dong va Gidy phép lao dong 1a tir ngay 12/11/2020 dén ngay 09/11/2022. Vi
vy, Hop dong lao dong tu dong hét han khi két thiic ngay 09/11/2022.

D d4 thuc hién day du nghia vu thong bao chdm dut hop dong lao dong quy
dinh tai khoan 1 Piéu 45 Bo Luat Lao Pong 2019 bang viéc giri cac Thong bao
cham dut cho nguyén don. Trong cac Thong bao cham dit, D da néu rat rd Hop
dong lao dong ciia nguyén don bi cham dit do Gidy phép lao dong 110679 hét



han. Nguyén don da thtra nhan viéc nhan dugc cac Thong béo chim duat nay
trong don khoi kién.

Vi vay, viéc nguyén don cho rang Hop dong lao dong van con hiéu luc va
D don phuong cham dut hop dong lao dong la hoan toan khong c6 can cur va
khong diung ban chat vu viéc.

Nguyén don voi tu cach la nguoi dai dién theo phap luat cua D da tu ky va
ndép don yéu cau cap moi gidy phép lao dong cho chinh nguyén don cho chirc
danh cong viée: Chu tich cong ty ma khong co sy thong bao trude va su dong y
ctia chil s¢ hitu duy nhat cua D 1a C. & J. Clark International Limited. Chu so
hiru hoan toan khéng biét vé viéc xin cép giéy phép lao dong mdi cua nguyén
don cling nhu vi¢c nguyén don dugc cap gidy phép lao dong moi vi chu s¢ hitu
khéng c6 ké hoach ky moi hop dong lao dong voi nguyén don sau khi Hop dong
lao dong va Gidy phép lao dong 110679 cham dat vao hét ngay 09/11/2022. Vi
thé, viéc nguyén don ty xin cap gidy phép lao dong méi 1a hanh vi vi pham
nghiém trong quyén cua chu so hitu trong cong ty trach nhiém hiru han mot
thanh viéD ciing nhu nghia vu ctia Chu tich cong ty theo quy dinh tai diém ¢
khoan 1 Diéu 76, Diéu 83 Luat Doanh Nghiép 2020, diém ¢ DPiéu 2.2 va Piéu 15
ctia Diéu 18 cua D. Vi vay, don xin cap gidy phép lao dong cho ngudi lao dong
nuéc ngoai so6 410/CLARKS-CV ciia nguyén don khong co gia tri phap ly, va
cang khong c6 gia tri rang budc Clarks Viét Nam. Tur dé dan den Giay phép lao
dong 011990 ma nguyén don dugc cip dua trén don xin cap sé 410/CLARKS-
CV ciing khong c6 gi trj rang budc D. Gidy phép lao dong 011990 ciing khong
c6 gia tri thay thé hop dong lao dong dé thiét 1ap quan hé lao dong méi gitra D
va nguyén don.

Nhu da trinh bay tai phan Quy dinh phap luét vé stir dung lao dong nudc
ngoai tai Viét Nam, dé nguyén don co thé tiép tuc lam viéc tai D thi phai dap
tmg day du 2 diéu kién:

1. Biéu kién can: Nguyén don duogc cip gidy phép lao dong moi.

2. bicu kién du: D va nguyén don ky két hop dong lao dong méi do Hop
dong lao dong cii da hét han.

Vé ban chat, viéc xin va cip glay phep lao dong chi la thu tuc hanh chinh
dé Co quan Nha nuéc quan 1y va kiém soat thi tru’ong lao dong noéi chung va van
dé sir dung lao dong nudc ngoai tai Viét Nam néi riéng, pht hop voi chinh sach
ciia Pang va Nha nuéc vé thu hat, quan 1y va st dung hiéu qua lao dong nudc
ngoai tai Viét Nam. Trong khi do, quan hé lao dong 1a mot quan hé phép luat
mang ban chét dan sy dya trén nguyen tac ty nguyén, binh ding, thién chi, hop
tac, trung thyc, tu do giao két hop dong (Piéu 15 Bo luat Lao dong 2019). Cac
bén muodn tlep tuc quan h¢ lao dong thi cac bén phai ngdi lai ddm phan véi nhau
vé thoi han, vé quyén va nghia vy cua moi bén, lwong, thuong trén co s tu do,
tu nguyén, binh dang, thién chi, va ky két hop dong lao dong bang van ban
(khoan 1 Piéu 14 B luat Lao dong 2019). Vi vay, gidy phép lao dong khong
thay thé hop dong lao dong, gidy phép lao dong ciing khong c6 gi tri bat budc



cac bén phai tham gia vao quan hé lao dong, ddy la mét trong nhiing quyén co
ban cua cac bén.

Trong vu viéc ndy, trude khi Hop dong lao dong hét han, D di théng bao
cho nguyén don biét vé viéc Hop dong lao dong hét han va thé hién rd ¥ chi
khéng ky mai hop dong lao dong voi nguyén don. Vi vay, quan hé lao dong
giita cac bén khong con ton tai ké tir ngay 10/11/2022.

Trén thuc té, ké tir ngdy 10/11/2022, D ciing khéng yéu cau nguyén don
thuc hién bat ky cong viéc gi cho D. Péng thoi, ngay 09/02/2023, D cling da
thue hién thu tuc ndp lai Glay phép lao dong 011990 cua Nguyén (iO’n thé hién
rd D khong con nhu cau tuyén dung nguyén don dé 1am viéc cho D nira.

Tt nhitng co s6 trén, D ¢6 co s dé khang dinh hop dong lao dong gitta D
va nguyén don di tu dong chdm dut do gidy phép lao dong 110679 va Hop dong
lao dong hét han can cr khoan 1, khoan 12 Diéu 34 B¢ luat Lao dong 2019. D
va nguyén don ciing khong ton tai bat ky quan hé lao dong méi nao ké tir ngay
10/11/2022. Chinh vi vay, viéc nguyén don cho rang D don phuong cham dut
hop dong lao dong trai phap luat 13 hoan toan khong co co so. T do, nhimg yéu
cau khac ciia nguyén don trong don khai kién ciing khong c¢6 co sd dé chap
thuan.

Vi vy, D kinh dé nghi quy Toa khong chap nhan toan bd yéu cau khoi
kién ctia nguyén don.

Nguoi lam chitng - Ba Nguyén Thi Kim T3 trinh bay:

Ba Nguyén Thi Kim T3 bét dau gitt vi tri Truong phong Nhan sy tai D ké
tor ngay 01/8/2017 va hién van dang lam viéc tai D.

Ngay 12/11/2020, nguyén don bat dau lam viéc tai D theo gidy phép lao
dong. Sau d6, nguyén don dugc bd nhiém lam nguoi dai dién theo phap luat cia
D tir ngay 22/02/2021 va giit vi tri ndy cho dén khi hop dong lao dong cua
nguyén don duoc cham dut vao ngay 09/11/2022. Trong thoi gian nguyén don
lam ngudi dai dién theo phap luat thi ba T3 1a cap dudi lam viéc dudi su chi dao
cua nguyén don va phai bao cdo cong viéc cho nguyén don.

Den khoang thang 8/2022, la thoi dlem khi Gidy phép lao dong cua nguyén
don gan hét han, nguyén don da yéu cau ba T3 lam thu tuc xin cap Gidy phép
lao dong md&i cho 6ng. Theo yéu cau va chi dao ciia nguyén don, ba T3 da thuc
hién thu tuc nay tai S& Lao dong Thuong binh va Xa hoi Thanh phé H.

Sau khi nhan duoc thong tin vé viéc xin cap Gidy phép lao dong moi cho
nguyén don, Ong Slmon V, la nguoi phu trach vé Nhan sy toan cau trong Tap
doan, d3 lién hé yéu cau ba T3 ngimg ngay viéc thuc hién thu tuc nay véi Iy do
chu s& hiru cua Clarks V1 (la Cong ty C2. & J. Clark International L ¢ bén A)
khong tiép tuc thué nguyén don lam viéc sau khi quan hé lao dong két thuc vao
ngay 09/11/2022. Ba T3 da bao lai voi 6ng S rang ho so xin cap Gidy phép lao
dong moi1 da duoc ndp tai S¢ Lao dong Thuong binh va Xa hoi Thanh phé H
nén ba T3 khong thé ngung thil tuc tai thoi diém d6. Vi vay, ong S di yéu cau



khi ba T3 nhan dugc Gidy phép lao dong moi tir So Lao dong Thuong binh va
Xa hoi Thanh pho H, ba T3 khong dugc giao Giay phép lao dong mai cho
nguyen don, va phai lam thu tuc tra lai cho S¢ Lao dong Thuong binh va Xa hoi
Thanh pho H ngay khi D b6 nhiém ngudi dai dién theo phap ludt méi. Do do,
sau khi nguyén don cham dat hop dong lao dong va nghi viéc vao ngay
09/11/2022 thi ba T3 van gitr ban goc Gidy phép lao dong méi, cho dén khi 6ng
M Elias Muller dugc bo nhiém ,lélm nguoi dai dién theo phap luat méi cua D thi
ba T3 da lam thu tuc trd lai Gidy phép lao dong méi cho S¢ Lao dong Thuong
binh va Xa hoi Thanh pho H vao ngay 17/02/2023.

Trong sudt thoi gian lam viéc dudi quyén cua nguyén don, ba T3 biét
nguyén don c6 ky Hop dong lao dong voi D. Ngoai hop dong lao dong nay ra,
ba T3 khong bict va ciing chua tirng dugc thay tai liéu nao gitra nguyén don va
D, hay Cong ty C2. & J. Clark International L (la chi s¢ hiru cia D) c6 thoa
thuan riéng vé quan hé lao dong gitra nguyén don va C. & J. Clark International
Limited.

* Tai Ban dn lao déng so tham sé 58/2024/LD-ST ngay 12 thang 9 nam
2024 cua Toa an nhan ddan Qudn 1, Thanh pho Ho Chi Minh quyét dinh:

Can ctr vao:

- Khoan 1‘ biéu 32, diém ¢ khoan 1 Piéu 35, diém a khoan 1 Bjéu 39 khoajln
1 biéu 95; biéu 1’47, biéu 271 va khoan 1 Diéu 273, khoan 2 Diéu 229, Dicu
229 cua B0 luat T6 tung dan su;

- Diéu 128 B Luat dan su;

- Piém d, Khoan 1 Diéu 169, Diéu 173 cta Bo luat Lao dong nam 2012;

- Khoan 2 Diéu 151, khoan 3 Diéu 190, diém a Khoan 1 Diéu 188 B luat
Lao dong ndm 2019;

- biéu 30 Nghi dinh S(:S 05/2015/ND-CP ngay 12/01/2015 cua Chinh phu
quy dinh chi tiét va huong dan thi hanh mot s6 ndi dung cua B luat Lao dong.

- Biém ¢ khoan 1 Diéu 76, Piéu 83 Luét Doanh nghiép nim 2020;

- Khoan 3 Dicu 12 Nghj dinh s6 11/2016/ND-CP ngay 03/02/2016 cia
Chinh Phﬁ quy dinh chi tiét thi hanh mdt s6 diéu cua B Luat lao dong nam
2012 vé lao dong nudc ngoai khi lam viée tai Viét Nam;

- Nghi dinh s6 145/2020/ND- CP cua Chinh phu ngay 14/12/2020 quy dinh

chi tiét va huéng dan thi hanh mot s6 diéu cua Bo luat lao dong vé diéu kién lao
dong va quan h¢ lao dong.

- Luat Thi hanh an dan su;

- Nghi quyet sO 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
thuong vu Qudc hoi quy dinh vé mirc thu, mién giam, thu, ndp, quan 1y va
stdung an phi va 1¢ phi Toa an.

Tuyén xur:



1. Khong chip nhan toan bd yéu cau khoi kién cia nguyén don 6ng
Christiansen Soeren B. Cac yéu cau khong dugc chap nhéan cu thé nhu sau:

- Huy thong bao chdm dut hop dong lao dong ngay 03/11/2022 va thong
bao cham dut hop dong lao dong ngay 07/11/2022 cua Cong ty TNHH Mot
thanh vién D doi véi 6ng Christiansen Soeren B;

- Bugc Cong ty TNHH Mot thanh vién D nhan 6ng Christiansen Soeren B
trd lai lam viéc cho dén hét thoi han giay phép lao dong (30/9/2024);

- Budc Cong ty TNHH Mot thanh vién D bdi thudng cho 6ng Christiansen
S1 Bork 02 (Hai) thang tién lwong do don phuong cham dut hgp ddng lao dong
trai phap luat: 1.168.248.042 (Mot ty, mot tram sau muoi tam tri€u, hai tram bdn
muoi tim nghin, khong trim bén muoi hai) dong (Tuwong duong 35.334 GBP)
(Theo ty gia ngoai t& dong Bang A1 (GBP) so véi dong Viét Nam dong (VND)
ngay 20/01/2024).

- Bugc Cong ty TNHH Mot thanh vién D tra cho 6ng Christiansen S1 Bork
tién luong, phu cap, thuong theo théa thuan tai hop dong lao dong trong thoi
gian 6ng C1 Soeren Bork khong dugc lam viéc tur ngay 10/11/2022 tam tinh dén
12/9/2024 (22 thang 02 ngay) la: 17.450.590.785 dong (twong duong 527.798.5
GBP); Va tiép tuc tinh cho dén ngay 6ng C1 Soeren Bork duoc 1am viéc hoic
hét thoi han cia gidy phép lao dong, tirc ngay 30/9/2024.

- Bugc Cong ty TNHH Mot thanh vién D dong bao hiém xi hoi, bao hiém y
t€ trong nhitng ngay 6ng Christiansen Soeren B khong dugc lam viée tinh tur
ngéy 10/11/2022 dén ngay ong C1 Soeren Bork duoc nhan tro lai lam viéc hoac
hét thot han cua giay phép lao dong, tirc ngay 30/9/2024.

Tong cong sd tién khong chap nhan 1a: 18.618.838.827 dong.

2. Pinh chi gii quyét do hét thoi higu khéi kién doi voi céc yéu cau khoi
kién bo sung cia nguyén don nhu sau:

_ Budc Cong ty TNHH Mot thanh vién D tra cho 6ng Christiansen S1 Bork
tién lwong trong nhing ngay khong duoc bao trude khi don phuong cham dut
HDLD la 114 ngay: 3.026.824.472 dong (Twong duong 91.547 GPB).

- Bugc Cong ty TNHH Mot thanh vién D thanh toan phy cap tham nién
theo thoa thuén tai hop dong lao dong khi cham dut hop dong lao dong tuong
duong 05 (Nam) thang tién luong: 2.920.620.105 dong (twong duong 88.335
GBP).

Bugc Cong ty TNHH Mot thanh vién D thanh toan cho ong Christiansen S1
Bork khoan tién twong duong mirc dong bao hiém that nghiép tu thang 11/2022
dén thang 9/2024 la 25.313.033 dong (twong dwong 765.6 GBP) va tinh dén
ngay 6ng C1 Soeren Bork dugc nhén trd lai lam viéc hodc hét thoi han cia giay
phép lao dong ngay 30/9/2024.

Ngoai ra, ban an so tham con tuyén vé an phi va quyén yéu cau thi hanh an.

Ngay 23 thang 9 ndm 2024, nguyén don- 0ng C1 Soeren Bork nop don
khang cao toan b Ban an lao dong so tham so6 58/2024/LD-ST ngay 12 thang 9
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nam 2024 cta Tda an nhan dan Quén 1, Thanh phd H6 Chi Minh. Nguyén don
yéu cau Toa cap phuc tham stra ban an lao dong so tham theo hudng chap nhan
toan bd yéu cau khoi kién ctia nguyén don.

Tai phién toa phic thim:

Nguyén don khong rat don khéi kién va don khang cédo. Cac duong su thoa
thuan duogc véi nhau veé vige gidi quyét toan bd vu an:

Cong ty TNHH Mot thanh vién D tu nguyén hd tro cho ong C1 Soeren
Bork s6 tién 5.803.044.200 (Nam ty tdm tram I¢ ba triéu khong tram bon muoi
bon nghin hai tram ) dong. Nguyén don phai chiu thué thu nhap ca nhan theo
quy dinh phap luat. Cac bén khong con tranh chap gi nhau lién quan dén quan h¢
lao dong gitra hai bén.

Vé 4n phi lao dong so tham va phic tham theo quy dinh cta phap lut.
Nguyén don ty nguyén tra thay cho bi don tién an phi lao dong so tham.

Pai dién Vién kiém sat nhdan dan Thanh phé Ho Chi Minh phat biéu y kién
vé viéc tuan theo phap ludt trong qua trinh giai quyét vu an o phuc tham nhu
Sau:

- Vé Pon khang cao cua nguyén don: Pon khang cdo cta nguyén don-
Ong Christiansen Soeren B trong han luat dinh va hop 1€ nén dugc chap nhan.

- V& t6 tung: Nhitng nguoi tién hanh té tung va nhimg ngudi tham gia t6
tung trong giai doan phic tham da thuc hién ding cac quy dinh cia phap luat T
tung dan su.

- V& noi dung vu an: Cac duong sy ty nguyén thoa thuan véi nhau vé viée
gidi quy€et vu dn va thoa thuén cua ho la ty nguyén, khong vi pham di€u cam cua
luat va khong trai voi dao dire xa hdi. Bé nghi Hoi dong xét xir stra ban an so
tham, cong nhan su thoa thuan ctia cac duong su.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu co trong hd so vu an duoc tham tra tai

phién toa va can ctr két qua tranh luan tai phién toa, Hoi dong xét xur nhan dinh:

[1] V& hinh thic: Pon khang cdo cua nguyén don - 6ng Christiansen
Soeren B trong han luat dinh va hop 1¢ nén dugc chap nhan.

[2] V& quan hé phap luat tranh chép, thAm quyén giai quyét vu an:

- Nguyén don 6ng Christiansen Soeren B khoi ki¢én bi don Cong ty TNHH
Mot thanh vién D tranh chap don phuong cham dut hop dong lao dong; Day la
tranh chap vé lao dong. B1 dgn Cong ty TNHH M¢t thanh vién D cg') dia chi try
sé tai Quan A, Thanh Hhé Ho6 Chi Mmh Do do, Can cur khqén 1 biéu 32; biém
¢ khoan 71 biéu ‘35 ; Biém a’khoém 1 Dbiéu 39 ctuia Bg luat T6 tung dan su, VU an
thudc tham quyén giai quyét cia Toa an nhan dan Quan 1, Thanh pho H6 Chi
Minh.

[3] Vé ndi dung
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Tai phién toa phuc tham cac duong su thoa thuan thong nhat duoc cach giai
quyét toan b vu an nhu sau:

Cong ty TNHH Mot thanh vién D tu nguyén hd tro cho ong C1 Soeren
Bork s tién 5.803.044.200 (Nam ty tam trim 1¢ ba triéu khong trim bén muoi
bbn nghin hai trim ) dong. Ong Christiansen Soeren B phai chiu thué thu nhap
ca nhan theo quy dinh phap luat.

Cong ty TNHH Mot thanh vién D chuyén du s tién 5.803.044.200 (Nam
ty tam tram 1é ba triéu khong trim bén muoi bon nghin hai trim ) déng vao tai
khoan do Co quan thi hanh 4n c6 thim quyén chi dinh trong thoi gian tu nguyén
thi hanh &n (Trong vong 10 ngay ké tir ngdy nhan dugc thong bao hodc quyét
dinh cua co quan thi hanh 4n).

Ké tir ngay ong Christiansen Soeren B c¢6 don yéu cau thi hanh an va co
quan thi hanh an ra quyét dinh thi hanh an. Néu Céng ty TNHH M6t thanh vién
D chua thanh toan day du so tién néu trén cho 6ng C1 Soeren Bork trong thoi
gian ty nguyén thi hanh 4n, Cong ty TNHH Mot thanh vién D con phai tra tién
1ai cham tra theo quy dinh tai Khoan 2 Diéu 468 B luat Dan sy nam 2015 trén
s6 tién cham tra va dugc tinh tir ngay két thiic thoi gian ty nguyén thi hanh an.

Cong ty TNHH Mot thanh vién D va 6ng Christiansen Soeren B khong con
tranh chap gi nhau li€én quan dén quan h¢ lao dong da dugc giao két dugc néu
trong vu an nay.

Vién kiém sat nhan dan Thanh phd Hd Chi Minh dé nghi Hoi dong xét xur
stra ban an lao dong so tham, cong nhan sy thdéa thuan cua cac duong su 1a co
can cor nén Ho1 dong xét xtr chap nhan.

Xét thay, cac duong su thoa thuan dugc voi nhau vé viée giai quyet vu an
va thoa thuén cua cac duong su la ty nguyén, khong vi pham diéu cam cua luat

va khong trai voi dao dire xa hoi nén Hoi ddng xét xir phuc tham sira ban an so
tham, cong nhan su thoéa thuan ctia cac duong su.

[3] An phi lao dong so tham va phiic thim:

Nguyén don dugc mién 4n phi lao dong phuc tham, bi don phai chiu 4 an phi
lao dong so tham theo quy dinh Piéu 12, Piéu 16 va Piéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thuong vu Qudc hoi quy
dinh vé murc thu, mién, giam, thu, ndp, quan Iy va str dung an phi, 1¢ phi Toa an.
Nguyén don ty nguyén tra thay tién an phi lao dong so tham cho Cong ty TNHH
Mot thanh vién D.

Vi cac lé trén,

QUYET PINH:
- Cian ctr vao Piéu 300, Khoan 2 Piéu 308 ciia Bo luat T tung dan su;

- Can ctr vao Nghi quyet 326/2016/UBTVQH14 ngay 30 thang 12 nam
2016 quy dinh vé muc thu, mién, giam, thu, nop, quan ly va sir dung an phi va 1¢
phi Toa 4n caa Uy ban thuong vu Qudc hoi.
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- Can cu vao Luat thi hanh an dan su;
Tuyén xur:

Stra Ban 4an lao dong so tham sb 58/2024/LD-ST ngay 12 thang 9 ndm
2024 cua Toa an nhan dan Quan 1, Thanh phé H6 Chi Minh;

1. Cong nhan sy thdéa thuan cac duong su nhu sau:

- Cong ty TNHH Mot thanh vién D tu nguyén hd trg cho dng C1 Soeren
Bork s tién 5.803.044.200 (Nam ty tam trim 1¢ ba triéu khong trim bén muoi
bbn nghin hai trim) dong. Ong Christiansen Soeren B phai chiu thué thu nhép ca
nhan theo quy dinh phép luét.

- Cong ty TNHH Mot thanh vién D chuyén du s tién 5.803.044.200 (Nam
ty tAm trdm 1& ba triéu khong trim bon muoi bon nghin hai trim) dong vao tai
khoan do Co quan thi hanh 4n c6 thim quyén chi dinh trong thoi gian tu nguyén
thi hanh an (Trong vong 10 ngay ké tir ngdy nhan dugc théng bao hodc quyét
dinh cta co quan thi hanh an).

- Ké tir ngay ong Christiansen Soeren B c¢6 don yéu cau thi hanh an va co
quan thi hanh an ra quyét dinh thi hanh an. Néu Cong ty TNHH Mot thanh vién
D chua thanh toan day du so tién néu trén cho 6ng C1 Soeren Bork trong thoi
gian ty nguyén thi hanh 4n, Cong ty TNHH Mot thanh vién D con phai tra tién
1ai cham tra theo quy dinh tai Khoan 2 Diéu 468 B luat Dan sy nam 2015 trén
s6 tién cham tra va dugc tinh tir ngay két thiic thoi gian ty nguyén thi hanh an.

- Cong ty TNHH Mot thanh vién D va 6ng Christiansen Soeren B khong
con tranh chap gi nhau li€én quan dén quan h¢ lao dong da dugc giao két dugc
néu trong vu an nay.

2. An phi lao dong so tham:

Cong ty TNHH Mot thanh vién D phai chiu an phi lao dong so tham 1a
47.803.044 (Bon muoi bay triéu, tam trim 1¢ ba nghin, khong tram bon muoi)
dong. Ong Christiansen Soeren B tu nguyén tra thay cho Coéng ty TNHH Mot
thanh vién D tién 4n phi lao dong so tham 47.803.044 (Bén muoi bay triéu, tam
tram 1¢ ba nghin, khong traim bon muoi bon) dong néu trén.

3. An phi lao dong phtic tham:
Ong Christiansen Soeren B dugc mién 4n phi lao dong phiic tham.
4. Ban an phtic thim c6 hiéu luc phap luat ké tir ngay tuyén an.

5. Truong hop ban an duogc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7, 7a, 7b va Piéu 9
Luat Thi hanh &an dan sy; thoi hi€u thi hanh an duogc thuc hién theo quy dinh tai
Piéu 30 Luat Thi hanh an dan su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- Toa 4n nhan dan Toi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan Cap cao tai TP.HCM,;
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- Vién kiém sat nhan dan Cép cao tai TP.HCM;
- Vién kiém sat nhan dan TP.HCM;

- Toa an nhan dan Quan 1, TP.HCM,;

- Chi cuc Thi hanh an dan sy Q1, TP.HCM,;

- Cuc Thi hanh an TP.HCM,;

- Cac duong sy (dé thi hanh);

- Luu.
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Nguyén Thi Thoa
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