TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH DPéc 1ap — Tu do — Hanh phiic

Bén 4n sb: 203/2019/HC-PT
Ngay 25 thang 4 nam 2019
V/v khiéu kién hanh vi hanh chinh

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Thanh phin Hpi dong xét xiv phiic thim gom cé:

Tham phén — Chii toa phién toa: Ong Pham Coéng Muoi
Cdc Tham phan: Ong Huynh Sang
Ong Nguyén Vian Hung

Thuw ky phién toa: Ba Ho Diéu Thity — Thu ky Tda &n nhan dan cap cao tai
Thanh pho Ho Chi Minh.
Dgi di¢n Vign kiém sdt nhén dén cdp cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ba Pham Thi Ut - Kiém sat vién.
~Ngay 25 thang 4 ndm 2019, tai try s¢ Toa 4n nhén dan cap cao tai thanh
pho HOo Chi Minh xét xtr phuc tham cong khai vu an hanh chinh thu 1y so:
292/2018/TLPT-HC ngay 15 thang 6 nam 2018 vé viéc khicu kién hanh vi hanh
chinh.

Do Ban &n hanh chinh so thAm s6 05/2018/HC-ST ngay 24/4/2018 ciia
Toa an nhén dan tinh Bak Nong bi khang cao.

Theo Quyét dinh dwa vu an ra xét xtr s6: 456/2019/QD-PT ngay 08 thang 4
nam 2019 gitra cac duong su:

. - Nguoi khoi ki¢n: Trung tam hé tro dudng 130 va nudi dudng tré em
mo coi, khuyet tat B (Trung tdm B); dia chi: T6 2, phuong Nghia Phu, thi xa
G, tinh Bak Néng.

Nguoi dai dién theo phdp ludt ciia nguoi khoi kién: Ba Nguyén Thi Ngoc T,
chirc vu: Giam doc Trung tdm B — C6 mat.

Luat su bao vé quyén, loi ich hop phap cho ngudi khoi kién: Luat su Pham
Thanh B — Doan Luét su tinh Ca Mau — ¢ mat.

- Nguoi bi kién:

1. Chit tich Uy ban nhan dan (UBND) thi xi G, tinh Pik Nong

Ngueoi dai dién theo uy quyén: Ba Nguyén Thij L; chtrc vu: Pho Chu tich

UBND thi xa G, tinh Dak Nong (Theo vin ban uy quyén sb 45/UBND-VP ngay
08-01-2018) — Viang mit (c6 don xin xét xir ving mit).
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2. Giam doc Trung tAm Bio tro xa hi (BTXH) tinh Pik Nong

Nguoi dai dién theo uy quyén: Ba Tran Nir Tr, chic vu: Pho Giam (jéc
Trung tam BTXH tinh Bak Nong (Theo van ban uy quyén ngay 08-01-2018) — vang
mat.

- Nguroi khang cdo: Nguoi khéi kién - Trung tdm ho tro dudng 130 va nuoi
dudng tré em mo cod1, khuyét tat B.

NOI DUNG VU AN:

- Theo don khoi kién giri ngay 13-11-2017 (sau do don da duwgc sira doi,
b6 sung) ciia Trung tAm B va qud trinh t6 tung gidi quyét vu dn:

Ngay 04-11-2015, UBND thi x4 G ban hanh Quyét dinh 1633/QD-UBND
dinh chi hoat dong cua Trung tdm B (thoi han 90 ngay). Ngay 16-11-2015,
Trung tdm B ban giao cac ddi twong dugc nudi dudng tai Trung tAm cho doan
cong tac thuc hién Quyét dinh sd 1633/QD-UBND. Ngay 30-6-2016, UBND thi
X& G ban hanh Thong bao s6 239/TB-UBND chép thuan dé Trung tam B tiép tuc
duoc hoat dong nhu’ng gidi han vé sb luong va d6i tuong tiép nhan. Ngay 03- -
2016, Trung tdm B c6 don dé nghi (lan 3) dé nghi UBND thi xa G yéu cau
Trung tam BTXH tinh Pk Noéng ban giao cac ddi tuong trudc day dugce Trung
tam B nuoi dudng vé lai cho Trung tim B (cu thé 1a 04 tré gdm Nguyén Hoang
N, Nguyén Thi Diéu Tr, L6 Phudc H, Nguyén Tuan Ph). Ngay 11-7-2016, Chu
tich UBND thi xd G ban hanh Céng vin s6 918/UBND-LDTBXH tra 16i don dé
nghi (1an 3) cua Trung tdm B (Céng vin sé6 918/UBND-LPTBXH) khong giai
quyét dé nghi theo don ctia Trung tdm B. Trung tdm B nhén dugc cong vin nay
trong thang 7-2016, ngay cu thé ba T khong nhd.

Sau khi 04 tré c6 tén néu trén duoc chuyén dén Trung tdm BTXH tinh
Pk Nong thi ba T ¢6 dén tham nhung Trung tim BTXH tinh Pak Néng khéng
cho ba T gap cac tré; Trung tam B co dbi thoai truc tiép nhiéu lan yéu cau Trung
tam BTXH tinh Bak Nong tra lai cho Trung tm B céc tré nay nhung Trung tam
BTXH tinh ik Nong khong dong ¥y (ngay thang ndm yéu céu khong xac dinh
duoc). Bén ngay 21-11-2016, tai budi ddi thoai tryc tiép tai UBND tinh Dak Néng,
Giam dbc Trung tam BTXH tinh Bk Nong van giit nguyén quan diém.

Yéu cau khoi kién ctia Trung tdm B: Trung tdm B yéu cau Toa an nhan
dan tinh Dak Nong budc Chi tich UBND thi xa G, tinh Pak Nong va Giam déc
Trung tm BTXH tinh Pak Néng tra lai cho Trung tim B 04 tré gdm Nguyén
Hoang N, Nguyén Thi Diéu Tr, L6 Phudc H, Nguyén Tuén Ph.

Kem theo don khoi kién, Trung tam B nop cac tai liéu lién quan dén yeu
cau khoi kién va c6 yéu cau Toa an thu thap tai liéu, chimg cir; Toa an xét thay
can thiét nén d3 thu thap mot s6 tai liéu co lién quan dén vy an. Vién kiém sat
nhan dan tinh Dk Nong khong c6 ¥ kién vé viéc thu thap tai liéu, ching ct.
Podng thoi, trong vu an khong ¢ ching cr ndo dugc quy dinh tai khoan 2 Diéu
96 Luat TS tung hanh chinh va khong c6 nhimng tinh tiét, sy kién khong phai
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ching minh trong ban an theo quy dinh tai khoan 1 Diéu 79 Luat TH tung hanh
chinh.

Y kién ciia ngwoi bi kién Chii tich UBND thi xi G, tinh Pik Nong: Nguoi
bi kién khong théng nhat véi toan bo ndi dung yéu cau khoi kién ctia ngudi khoi
kién. Ly 1€, 1ap luan va cac tai li€u, ching ctr chl'mg minh tinh dtng dan, hop phap
cta hanh vi hanh chinh bi khoi kién: Can ctr vao Diéu 23, Dléu 28 Nghi dinh sO
68/2008/ND-CP ngay 30/5/2008 cua Chinh phu thi 04 tre gom Nguyen Hoang
N, Nguyén Thi Diéu Tr, L6 Phudc H va Nguyén Tudn Ph duoc 1ap hd so dua
vao Trung tdm BTXH tinh Dik Nong nudi dudng 1a ding quy dinh phap luat; dé
nghi Toa an bac don khéi kién ctia Trung tam B.

Y kién ciia ngwoi bi kién Gidm doc Trung tam BTXH tinh Dik Néng:
Nguoi bi kién khong thdng nhat véi toan bo ndi dung yéu cau khai kién cua
nguoi khot kién. Ly 1€, 1ap luén va cac tai li¢u, ching ctr chirng minh tinh ding
dan, hop phap cta hanh vi hanh chinh bj khéi kién: Can c&t vao cac quy dinh
phap luat thi viéc tiép nhan va nudi dudng 04 tré gdm Nguyén Hoang N,
Nguyén Thi Diéu Tr, L6 Phuéc H va Nguyén Tuan Ph cua Trung tim BTXH
tinh Pdk Nong 1a dung phap luat; viéc Trung tim B dé nghi Giam dbc Trung
tam BTXH tinh Pak Nong tra lai 04 tré nay 1a khong dung phap luat (khong
thudc cac truwong hop quy dinh tai Diéu 43 Nghi dinh 103/2017/NP-CP); d¢
nghi Toa an bac don khai kién cua Trung tdm B.

Tai Bdn dn hanh chinh so tham sé 05/2018/HC-ST ngay 24/4/2018, Toa an
nhdn dén tinh Pdk Nong, quyét dinh:

1. Pinh chi giai quyét ddi voi yéu cau khoi kién cua Trung tim B vé viéc
yéu cau Toa an nhan dan tinh Pak Nong budc Chu tich UBND thi xa G, tinh
Pik Nong tra lai cho Trung tim B 04 tré gdm Nguyén Hoang N, Nguyén Thi
Diéu Tr, L6 Phudc H, Nguyén Tuan Ph.

Puong sy khong c¢6 quyén khoi kién yéu cau Toa an giai quyét lai vu an
hanh chinh theo quy dinh cta phap luat, néu viéc khoi kién nay khong co gi
khac véi vu an cjﬁ bi dinh chi vé€ nguoi khot kién, ngudi bi kién va quan hé phap
luat c6 tranh chap.

2. Béc yéu cau khoi kién cua Trung tam B vé viéc yéu cau TOa an nhan
dan tinh Dak Nong bugc Giam doc Trung tam BTXH tinh Dak Nong tra lai cho
Trung tam B 04 tré gom Nguyen Hoang N, Nguyen Thi Diéu Tr, L6 Phudce H,
Nguyén Tuan Ph.

Ngoai ra, ban an so tham con quyét dinh vé an phi so tham va quyén
khang cao theo quy dinh cua phap luat.

Ngay 07/5/2018, nguoi khoi kién - Trung tm hd tro dudng 3o va nudi

dudng tré em md c6i, khuyét tat B c6 don khang céo toan bd ban an so tham,
yéu cau xét xu lai.

Luét su bao vé quyén, loi ich hop phap cho nguoi khoi kién ¢6 y kién cho
rang: D& nghi sira ban an so tham vi viéc Toa an cip so thim cho rang yéu cau
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ctia Trung tdm B vé budc Chu tich UBND thi x4 G tra lai 04 tré em khong con
thoi hiéu khéi kién 1a khong dung.

Viéc yéu cau giao 04 tré em sé& d& mot phan ganh niang cho ngan sach Nha
nudc. H6 so doi véi céc tré thi trung tam van dang gitr hd so gbc, thu tuc khai
sinh thi do co quan c6 tham quyén cap ma khong phai 1a trach nhiém cua Trung
tam.

Tai phién toa phtc tham, dai dién Vién ki€ém ki€m sat nhan dan cap cao co
quan di€ém nhu sau:

Ban an so tham da bac yéu cau khaoi kién ctia Trung tam B 1a ¢6 can ctir va
dang phap luat. Phia nguoi khoi kién khang cdo nhung khong dua ra duoc
chirng ct nao mdéi lam thay do1 ban chat vu an, vi vay khong c6 co s& chap
nhan.

Pé nghi Hoi dong xét xtr bac khang cdo, gitt nguyén quyét dinh ctia ban
an so tham.

NHAN PINH CUA TOA AN:

Can ctr vao tai liéu, chirng ctr da duoc kiém tra, xem xét tai phién toa, két
qua viéc tranh tung tai phién toa, ¥y kién cua Kiém sat Ho1 dong xét xir phlc
tham Xxét thay:

[1] Péi véi yéu céu Toa dn nhén dan tinh Pdik Néng bugc Chu tich
UBND thi xa G, tinh Dak Nong tra lai cho Trung tam B 04 tré gom Nguyén
Hoang N, Nguyén Thi Diéu Tr, L6 Phudc H, Nguyén Tuan Ph:

Tai bién ban lay 1oi khai ngay 09-4-2018 (bdt luc s6 178), ba T khai nhan
Trung tdm B biét dugc hanh vi hanh chinh Chu tich UBND thi x4 G khong tra lai
cho Trung tdm B 04 tré vao thang 7-2016 l1a khi nhan dugc Cong van sb
918/UBND-LDTBXH, ngay cu thé ba T khong nhd rd. Sau do, Trung tam B
khéng c6 khiéu nai hanh vi hanh chinh nay, ma chi khoi kién tai Toa an nhan dan
tinh Bak Nong ddi véi Cong vin 918/UBND-LDTBXH. (Tod dn da gidi quyét Vi
an theo hu’ong bac don khot kign cua Trung tdm B, khong a“‘ong y Vi quyét dinh
cia ban &n nén Trung tdm B khang cao; Toa an nhan dan cdp cao tgi Thanh phé
Hé Chi Minh da thu 1y nhung chwa xét xir phac tham).

Hoi dong xét xir xét thay can cir diém a khoan 2 Bicu 116 Luat T tung
hanh chinh quy dinh vé thoi hiéu khoi kién thi Trung tdm B biét duoc hanh vi hén’h
chinh bi khai kién vao thang 7-2016, ngay 13-11-2017 Trung tam B khoi kién doi
vai hanh vi hanh chinh nay thudc truong hop hét thoi hiéu khaoi kién.

[2] Poi véi yéu cd‘y Toéa dn nhédn dan tinh Pdk Nong budc Giam dé;c
Trung tam BTXH tinh Dak Nong tra lai cho Trung tam B 04 tre gom Nguyen
Hoang N, Nguyén Thi Diéu Tr, L6 Phuéc H, Nguyen Tuan Ph:

[2.1] Vé thoi hiéu: Ngay 21-11-2016, Trung tam B biét duoc hanh vi hanh
chinh khéng tra lai cho Trung tdm B 04 tré c6 tén néu trén cia Giam doc Trung
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tam BTXH tinh Bak Nong. Ngay 13-11-2017, Trung tam B khei kién doi vai hanh
vi hanh chinh nay la trong thoi hiéu khai kién quy dinh tai di€ém a khoan 2 bicu
116 Luat To tung hanh chinh.

[2.2] Vé tham quyén gidi quyét: Can ctr khoan 3, khoan 4 Diéu 3; khoan 1
Diéu 30 va khoan 3 Biéu 32 cua Luat T4 tung hanh chinh thi khiéu kién hanh vi
hanh chinh cua Giam déc Trung tam BTXH tinh Bak Néng thudc tham quyén
giai quyét cua Toa an nhan dan tinh Bk Nong.

[2.3] Vé ngi dung yéu cdu: Cian ctr Thong béo sé 239/TB-UBND ngay 30-
6-2016 v/v hoat dong cta co s& bao tro xa hoi B sau thoi gian dinh chi theo
Quyét dinh s6 1633/QD-UBND ngay 04-11-2015 cia UBND thj x4 G (Thdng
b4o so 239/TB-UBND) va Cong van sé 918/UBND-LDTBXH cua Chu tich
UBND thi x& G thi “... Trung tdm chi dwoc tiép nhdn va nuéi dwéng khdng quéa 10
doi twong va doi tuwong phdi 1a tré em mé cdi, tré em c6 hoan cdnh ddic biét khd
khan...Tam dimg Viéc tiép nhdn nudi dudng cdc doi twong nguoi gia va tré em
khuyét tdt... ” Tuy nhién, tai phién toa hanh chinh so tham, ba T thira nhan hién nay
Trung tim B dang nudi dudng 18 dbi twong. Nhu vay, Trung tdm B di nudi dudng
vuot quéa sé dbi tuong duoc UBND thi x& G cho phép; ddi véi tré Nguyén Tuan Ph
|a tré em khuyét tat thudc truong hop Trung tm B bi tam dimng tiép nhan nén viéc
Trung tam B yéu cau Giam d6c Trung tm BTXH tinh Bak Nong tra lai cho
Trung tdm B 04 tré c6 tén néu trén 1a khong co6 co so.

Miit khac, cin cir khoan 2 Diéu 43 Nghi dinh 103/2017/ND-CP ngay 12-9-
2017 cua Chinh phu quy dinh vé thanh lap, t6 chic, hoat dong, giai thé va quan
Iy cac co s& trg gitp xa hoi thi yéu cau cua Trung tam B 1a khong du diéu kién
dung tro giup xa hoi.

Viéc Giam déc Trung tam BTXH tinh Dak Néng khéng tra lai cho Trung
tam B 04 tré khdng 1am anh huong dén quyén va loi ich hop phap cua nguoi
khoi kién; 04 tré duge nudi dudng tai Trung tdm BTXH tinh Dik Néng duoc
dam bao moi trudng song, hoc tap va phat trién ph hop.

[2.4] Tai phién toa phic tham, phia nguoi khoi kién cho rang c6 tré ngai
khach quan dan dén viéc khai kién qua thoi hiéu nhung khong dua ra dugc
chung dé chung minh, vi vay khong ¢6 co so dé chap nhan.

[3] T nhitng phan tich, nhan dinh nhu trén, can cir vao diém a khoan 2
Piéu 116; diém g khoan 1 Diéu 143; Diéu 144; khoan 2 Piéu 165 va diém a khoan
2 Piéu 193 caa Luat T6 tung hanh chinh, dinh chi giai quyét dbi véi yéu cau khoi
kién caa Trung tam B vé viéc yéu cau Toa an nhan dan tinh Bak Nong budc Cha
tich UBND thi x4 G, tinh Bak Nong tra lai cho Trung tm B 04 tré gdm Nguyén
Hoang N, Nguyén Thi Diéu Tr, L6 Phuéc H, Nguyén Tuan Ph; bac yéu cau khoi
kién cua Trung tdm B vé viéc yéu cau Toa &n nhan dan tinh Dik Néng budc
Giam dbc Trung tdm BTXH tinh Dk Néng tra lai cho Trung tim B 04 tré gom
Nguy&n Hoang N, Nguyén Thi Diéu Tr, L6 Phuéc H, Nguyén Tuan Ph 1a ¢6 cin clr
va dang phap luat. Phia nguoi khoi kién khang cao nhung khong dua ra dugc
ching ctr nao khac dé ching minh, vi vay khéng cé co sé dé chap nhan..
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[4] V& 4n phi: Do yéu cau khang céo khong dugc chap nhan nén Trung tam
B phai chiu an phi hanh chinh phic tham tham theo quy dinh phap luat.

[5] Quan diém dé nghi caa dai dién Vién kiém sét 1a phl hop nén duogc chap
nhan.

Vi cac lé trén;
QUYET PINH:

Can ctr khoan 1 Diéu 241 Luét t tung hanh chinh.

Khong chap nhan yéu cau khang cdo ctia Trung tdm hd trg dudng ldo va
nudi dudng tré mod coi, khuyét tat B (Trung tm B); giir nguyén Ban an sO
05/2018/HC- ST ngay 24-4-2018 ctia Toa 4n nhan déan tinh Dak Nong.

Tuyén xu:
1. Pinh chi giai quyét ddi v6i yéu cau khai kién ciia Trung tim B vé viéc
yéu cau Toa an nhan dan tinh Bak Nong budc Chu tich UBND thi xa G, tinh

Pik Nong tra lai cho Trung tam B 04 tré gém Nguyén Hoang N, Nguyén Thi
Diéu Tr, L6 Phudc H, Nguyén Tuan Ph.

Puong sy khong ¢ quyén khai kién yéu cau Toa an giai quyét lai vu an
hanh chinh theo quy dinh cua phap lut, n€u viéc khoi kién nay khong co gi
khac vd1 vu an (jé bi dinh chi vé nguoi khoi kién, ngudi bi kién va quan hé phap
luat co tranh chap.

2. Béc yéu cau khoi kién cua Trung tam B vé viéc yéu cau TOa an nhan
dan tinh Bak Nong bugc Giam doc Trung tdm BTXH tinh Dak Nong tra lai cho
Trung tam B 04 tré gobm Nguyen Hoang N, Nguyen Thi Diéu Tr, L6 Phudce H,
Nguyén Tuan Ph.

3. Aq phi so thﬁn}: Trung tam B phai chiu 300.000 dong an phi hanh
chinh so thdm, dugc khau trir 300.000 dong tién tam Ung an phi da ndp theo
bién lai thu s6 0001140 ngay 25/12/2017 ctia Cyc Thi hanh an dan sy tinh Bak
NOng.

4. An phi phuc thén}: Trung tam B phai chiu 300.000 dong an phi hanh
chinh phuac tham, dugc khau trir 300.000 dong tién tam tmg an phi da nop theo
bién lai thu s6 0001324 ngay 11/5/2018 ctia Cuc Thi hanh an dan sy tinh Pak
NOng.

5. Cac quyét dinh khac ciia ban an so thim khong co khang cio, khang
nghi da c6 hiéu luc phap luat.

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.

Cac Tham phin Thim phan — Chii toa phién toa



Nguyén Vin Hung Huynh Sang Pham Céng Muoi



