TOA AN NHAN DAN QUAN 12 CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap — Tu do — Hanh phiic

Ban 4n s6: 93/2020/KDTM-ST
Ngay: 29-9-2020 ‘
V/v: “Tranh chdp hop dong tin dung”

NHAN DANH
_ NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN QUAN 12-THANH PHO HO CHi MINH

Thanh phéin Hpi dong xét xir so tham gom co:
Thim phdn — Chii toa phién toa: Ba Nguyén Thi Thanh Thao
Cdc Hgi tham:
1. Ba Nguyén Vin Tién
2. Ong Nguyén Thanh Téan
Thuw ky phién toa: Ba Tri¢u Thi Thuy Trang — Thu ky Toa an nhan dan Quéan 12, Thanh
phé H6 Chi Minh.
Dai dién Vién kiém sdt nhan dan Qudn 12, Thanh phé Ho Chi Minh tham gia phién
tod: Ba V& Thi Kiéu — Kiém sét vién.
Ngay 29 thang 9 ndm 2020, tai tru sé Toa an nhan dan Quan 12, Thanh phé Ho Chi
Minh xét x{r so tham cong khai vu an thy 1y s6: 64/2019/TLST-KDTM ngay 21 thang 5 nim
2019 vé viée: “Tranh chdp hop dong tin dung” theo quyét dinh dua vu an ra xét xur so:
602/2020/QDXX-ST ngay 10 thang 8 nim 2020, quyét dinh hodn phién toa sé:
733/2020/QDST-KDTM ngay 07/9/2020, gitra:

Nguyén don: Ngan hang thuong mai c6 phan K

Tru sé tai: A Ba T, phuong L, quan H, Thanh ph6 Ha No1

bia chi lién lac: Téng A, sOIT, phuong B, Quén A, Thanh phé Hb Chi Minh.

Nguoi dai dién theo phdp ludt: Ong H6 Hung A — Chu tich Hoi déng quan tri Ngan
hang thuwong mai c6 phan K.

Nguoi dai dién theo 1ty quyén: Ong Tran Nhat Q — Giam ddc xt Iy no thude khéi xtr Iy
rtii ro (theo vin ban uy quyén sé 617/QD-HPQT ngay 27/4/2018 cua Chu tich Hoi ddng quan
tri Ngan hang thuong mai c¢6 phan K)

Ong Tran Nhat Q uy quyén cho 6ng Tran Vil Q, sinh nim 1983 — Chuyén vién xtr ly
ng tham gia t6 tung, theo vin ban ty quyén sé 33102/2020/UQ-TCB ngay 07/4/2020
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Bi don: Cong ty ¢b phan S
Dia chi: A duong T, khu phd C, phuong T, Quan A, Thanh phé H5 Chi Minh.
Nguoi dai dién theo phap luat: Ba Nguyén Thi T — Giam déc Cong ty ¢b phan S.

(Nguyén don cé don xin vang mdt, bi don vang mdf)
NOI DUNG VU AN:

Trong qud trinh t6 tung cdc dwong sw trinh bay:

Theo nguyén don Ngan hang Thuong mai ¢6 phan K iy quyén cho dng Tran Vi Q trinh
bay:

Vao ngay 04/7/2014 Cong ty c¢b phan S (Cong ty S) va Ngan hang thuong mai c6 phan
K (Ngan hang K) c6 ky hop dong tin dung s6 70249/HDCV-PN/TCB-NOH, dé vay sé tién
500.000.000 dong, muc dich dé mua xe 6t6 dudi 09 chd, thoi han 48 thang, 13i suat vay theo
khoan 1.5 Piéu 1 ciia hgp dong tin dung s6 70249/HDCV-PN/TCB-NOH ngay 04/7/2014.

Pé dam bao cho khoan vay trén Cong ty Mai P di ky voi Ngan hang K hop dong thé
chap s6 HDBD/NOH/2014/70249 ngay 04/7/2014, tai san thé chip 1a xe 6t6 nhin hiéu Ford
Everest bién s& 51A-820.21, s6 may: WLATI1387203, mau ghi xam, sd khung:
UHAMEJR21544, bién s6: 51A-820.21 theo gidy chimg nhan ding ky sb 180906 do Cong
an Thanh phd H cp ngay 28/6/2014, tri gid 793.000.000 dong. Hop dong thé chip duoc ding
ky giao dich bao dam day du theo quy dinh ctia phép lut.

Sau khi giai ngan Cong ty S d tra dugc cho Ngan hang K tong sd tién 1a 312.494.000
dong (trong d6, no gbe: 187.506.000 dong, tién 14i: 75.827.000 dong). Tur thang 07/2018 dén
nay thi Cong ty S khong thanh toan no gbc va 1ai cho Ngan hang K theo thoa thuan nén phat
sinh ng qua han.

Du no ctia Cong ty S tam tinh dén ngay 29/9/2020 14 568.439.000 (nim trim sdu muoi
tam triéu, bon trim ba muoi chin ngan) dong. Trong do, ng gdc: 312.494.000 (ba trim mudi
hai triéu, bdn trim bdn muoi chin ngan) dong, no 13i trong han: 51.023.481 (nim muoi mbt
tri¢u, khong tram hai muoi ba ngan) dff)ng, no 1ai qué han: 204.922.113 (hai tram 1¢é bon triéu,
chin traim chin muoi hai ngan) dong.

Nay Ngan hang K khoi kién yéu cau Toa 4n giai quyét nhu sau:

- Budc Cong ty Mai P phai tra toan bo sb tién no vay tam tinh dén ngay 29/9/2020 1a
568.439.000 dong. Trong do, ng gdc: 312.494.000 dong, no 13i trong han: 51.023.481 dong,
ng 13i qua han: 204.922.113 dong.

- Budc CONg ty S phai tra tién 13i phét sinh theo mic 13i qua han ciia hgp dong tin dung
70249/HDCV-PN/TCB-NOH ngay 04/7/2014 tir sau ngay 29/9/2020 cho dén khi Coéng ty S
trd xong ng.
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- Ngan hang K T dugc quyén yéu cau phat mai tai san thé chip theo hop dong thé chip
s6 HPBD/NOH/2014/70249 ngay 04/7/2014 néu khong thuc hién nghia vy tra no.

- Toan bd sb tién thu duge tir viée phat mai tai san bao ddm duogc dung dé tra no cua
Cong ty S tai Ngan hang K. Néu sé tién thu dugc tir viée phat mai tai san bao dam khong du
dé thanh toan khoan ng néu trén thi Cong ty S phai c6 nghia vu tiép tuc tra hét khoan ng con
lai cho Ngéan hang K.

Cong ty Mai P vang mit khong tham gia t6 tung nén Toa an khong c6 101 trinh bay cia
Cong ty Mai P tai ban ty khai, bién ban hoa giai cling nhu tai phién toa.

Pai dién Vién kiém sat nhan dan Quan 12, Thanh phdé H6 Chi Minh phat biéu quan
diém vé viéc tuan theo phap luat cia Tham phan tir khi thu 1y vu 4n dén khi xét xtr, Hoi dong
xét Xir tai phién toa va viéc chap hanh dang phap luat ciia nguoi tham gia t6 tung tai phién toa.

V& noi dung: P& nghi chip nhan yéu cau khoi kién cia nguyén don.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u c6 trong hd so vu &n dugc tham tra tai phién toa, Ho1
dong xét xur nhan dinh:

[1] Gitra Ngan hang K véi Cong ty S ¢6 ky hop dong tin dung, hop ddng thé chap tai
san va hai hop dong nay duoc tat ca cac bén ky két mot cach tu nguyén, hop phap va phu hop
v6i Luat Ngan hang va Luat cac to chire tin dung, nén cong nhan. Hai bén déu c6 gidy phép
kinh doanh nén thudc loai an kinh doanh thuong mai va Cong ty S c6 tru s¢ tai Quan A nén
thudc tham quyén giai quyét ciia Toa an nhan dan Quén 12, Thanh phé HO Chi Minh theo quy
dinh tai Diéu 30, Piéu 35, Diéu 39, Diéu 40 B6 luat t tung dan sy nim 2015.

[2] Vé t6 tung: Trong qua trinh giai quyét vu an, Toa 4n nhan dan Quén 12, Thanh phd
Hb Chi Minh di tong dat hop 1¢ gidy triéu tap, quyét dinh dua vu an ra xét xir, quyét dinh hodn
phién toa cho bi don Cong ty S dé tham gia phién tda nhung COng ty S van ving mit tai phién
toa khong co 1y do. Do d6, cin cir Biéu 227, Diéu 228 B6 luat tb Tung dan su ndm 2015 Toa
an tién hanh xét xir ving mit d6i voi Cong ty S.

[3] Xét yéu cau khoi kién ctia nguyén don:

Tai phién toa, nguyén don Ngan hang K van giit yéu cau khoi kién, yéu cau Cong ty S
phai tra toan b sb tién no vay tam tinh dén ngay 29/9/2020 1a 568.439.000 dong. Trong do,
ng goc: 312.494.000 dong, no 1ai trong han: 51.023.481 dong, no 13i qua han: 204.922.113
ddng; yéu cau tiép tuc tinh tién 14i phat sinh theo mirc 14i qua han cua hop dong tin dung
70249/HDCV-PN/TCB-NOH ngay 04/7/2014 tir sau ngay 29/9/2020 cho dén khi Coéng ty S
tra xong ng; yéu cAu phat mai tai san thé chap theo hop dong thé chap sb
HDBD/NOH/2014/70249 ngay 04/7/2014 néu khong thuc hién nghia vu tra ng; Toan bd sb
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tién thu duoc tir viée phat mai tai san bao dam duoc dung dé tra no ciia Cong ty S tai Ngan
hang K. Néu s tién thu dugc tir viéc phat mai tai san bao dam khong du dé thanh toan khoan
ng néu trén thi Cong ty S phai c6 nghia vu tiép tuc tra hét khoan no con lai cho Ngan hang K.

Bi don Cong ty S ving mit khong tham gia t6 tung nén Toa an khong c6 101 trinh bay,
cling khong c6 ¥ kién ddi véi yéu cau khai kién cua nguyén don. Tuy nhién, phia nguyén don
d3 cung cap duogc cac chimg ¢t chitng minh vé khoan no vay ctia Céng ty S nhu hop dong tin
dung, hop dong thé chap, khé u6c nhan ng déu co chir ky ciia ngudi dai dién theo phap luét
ctia Cong ty S va con ddu ciia Cong ty S. Tam tinh dén ngay 29/9/2020 thi Cong ty S con no
Ngan hang K tong s6 ng gbc va 13i 12 568.439.000 dong. Viéc Cong ty S da khong thyc hién
nghia vu tra no gdc va no 13i cho Ngan hang K ké tir thang 07/2018 dén nay 1a vi pham Diéu
4, Piéu 7 cua ky hop dong tin dung sé 70249/HDCV-PN/TCB-NOH ngay 04/7/2014 ma hai
bén da ky két. Nhan thay khai kién yéu cau cia Ngan hang K 1a ¢6 can ctr nén duoc chap nhan
cling phut hop v&i 10i dé nghi ctia vi dai dién Vién kiém sat tham gia phién toa.

Ngoai ra Ngan hang K con yéu cau tiép tuc tinh 14i phat sinh voi muc 13i qué han theo
hop dong tin dung dung s6 70249/HDCV-PN/TCB-NOH ngay 04/7/2014 cho dén khi Cong
ty S tra hét no; yéu cdu phat mai tai san thé chip theo hop ddong thé chip sd
HDBD/NOH/2014/70249 ngay 04/7/2014 néu Cong ty S khong thuc hién nghia vu tra no.
Nhan thiy yéu cau nay 13 c¢6 can cr nén chip nhan, ciing phut hop véi 10i dé nghi cia vi dai
dién Vién kiém sat tham gia phién toa.

Déi voi yéu cau khai kién toan bo sb tién thu duge tir viée phat mai tai san bao dam
dugc ding dé tra no cia Cong ty S tai Ngan hang K. Néu s6 tién thu dugc tir viéc phat mai tai
san bao dam khong du dé thanh toan khoan ng néu trén thi Céng ty S phai cé nghia vu tiép
tuc tra hét khoan no con lai cho Ngan hang K. Nhan thdy nguyén don chi kién va cung cap
ching ctr 13 tai san thé chap theo hop dong thé chip sé HDBB/NOH/2014/70249 ngay
04/7/2014 nén Hoi dong xét xtr chi xem xét tai san theo hop dong thé chap, con nhiing tai san
khac cta bi don dén thoi diém xét xtr so tham thi nguyén don khong c6 cung cip ching ct 13
tai san gi nén ddi v4i yéu cau khoi kién nay ctia nguyén don sé khoi kién bang vu kién khac
khi c6 chiing cu.

[4] V& an phi:

Do yéu cau ciia nguyén don duoc chdp nhan nén bi don Cong ty S phai chiu an phi
kinh doanh thuong mai so tham c6 gia ngach ctia 568.439.000 dong = 20.000.000 dong +
168.439.000 dong x 4% = 26.737.560 dong.

Hoan tra cho Ngan hang Ky T s tién tam tng an phi kinh doanh thuong mai so tham
1a 11.609.439 dong theo bién lai thu s6 0000080 ngay 21 thang 5 nam 2019 ctia Chi cyc thi
hanh an dan sy Quan 12, Thanh phé HO Chi Minh.

Vi cac lé trén;
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QUYET DINH:

Can clr vao cac Didu 30, Diédu 35, Diéu 39, Diéu 40, Piéu 147, Diéu 227, Piéu 228,
Diéu 273 Bo luat to tung dan sy 2015; Diéu 91, Piéu 95 Luat céc t6 churc tin dung; Nghi quyét
326/2016/UBTVQH 14 ngay 30/12/2016 quy dinh vé muc thu, mién, giam, thu ndp, quan ly
va su dung an phi va 1€ phi Toa an.

Tuyén xu:

[1] Chap nhdn yéu cau khoi kién cua nguyén don Ngan hang thuong mai ¢6 phan K
d6i voi Cong ty c6 phan S.

[2] Budc Cong ty c¢b phan S phai tra cho Ngan hang thuong mai c¢6 phan K s tién 1a
568.439.000 (nim tram sau muoi tam triéu, bon trim ba muoi chin ngan) déng. Trong do, ng
gbc: 312.494.000 (ba trim mudi hai triéu, bdn trim chin muoi bén ngan) dong, no 14i trong
han: 51.023.481 (nim muoi mét triéu, khong trim hai muoi ba ngan) dong, no 13i qua han:
204.922.113 (hai trdm 1é bon triéu, chin trim hai muoi hai ngan) dong.

Néu Cong ty cb phan S khong thuc hién nghia vu tra no thi Ngan hang thuong mai ¢
phan K duoc quyén yéu cau Chi cyc thi hanh an dan sy phat mii tai san thé chap theo hop
dong thé chap s6 HDBD/NOH/2014/70249 ngay 04/7/2014 dé thu hoi no.

S tién phai tra ké tir ngay 30/9/2020 s& duoc tinh 13i qua han trén sb ng gdc theo hop
dong tin dung 70249/HDCV-PN/TCB-NOH ngay 04/7/2014 cho dén khi Cong ty c6 phan S
tra xong no.

[3] V& an phi:

An phi kinh doanh thuong mai so tham c¢6 gia ngach 13 26.737.560 (hai muoi sdu triéu,
bay tram ba mwoi bay ngan, ndm tram sdu muoi) dong, Cong ty c6 phan S phai nop.

Chi cyc Thi hanh an dan sy Quéan 12, Thanh phd HO Chi Minh hoan tra lai cho Ngan
hang thuwong mai ¢6 phan K s tién tam Gng an phi so tham 1a 11.609.439 (muweoi mét triéu,
sdu tram 1é chin ngan, bon tram ba muwoi chin) ddong theo bién lai thu s 0000080 ngay 21
thang 5 nim 2019 ctia Chi cuc Thi hanh an dan su Quén 12, Thanh phé H5 Chi Minh.

[4] Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat thi
hanh an dan sy thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh 4n dan su c¢6 quyén
thoa thuan thi hanh an, c6 quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hoic bi cudng ché
thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va Diéu 9 Luat thi hanh an dan sy; thoi hidu
thi hanh an duogc thyc hi¢n theo quy dinh tai Diéu 30 Luat thi hanh 4n dan su.

[5] Vé khang cao:


https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B7%20Th%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20s%E1%BA%A3n%20xu%E1%BA%A5t%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20Mai%20Ph%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20s%E1%BA%A3n%20xu%E1%BA%A5t%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20Mai%20Ph%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B7%20Th%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20s%E1%BA%A3n%20xu%E1%BA%A5t%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20Mai%20Ph%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B7%20Th%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B7%20Th%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20s%E1%BA%A3n%20xu%E1%BA%A5t%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20Mai%20Ph%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20s%E1%BA%A3n%20xu%E1%BA%A5t%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20d%E1%BB%8Bch%20v%E1%BB%A5%20Mai%20Ph%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B7%20Th%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20c%E1%BB%95%20ph%E1%BA%A7n%20K%E1%BB%B7%20Th%C6%B0%C6%A1ng

Ngan hang thuong mai ¢6 phan K c6 mit duoc quyén khang cdo ban an trong thoi han
15 ngay ké tir ngay tuyén an. Cong ty cd phan S c6 quyén khang céo ban an trong thoi han 15
ngay ké tir ngdy nhan dugc ban 4n hodc ban an dugc tong dat hop 1é dé yéu cau Toa an cap

trén xét xtr phtic tham.

Noi nhén: TM. HQI PONG XET XU
- Céac duong sy (4b); THAM PHAN CHU TQA PHIEN TOA
- VKSND Quan 12 (2b);
- TAND TP.HCM (1b);
- Chi cuc THADS Quaén 12 (2b);
- Luu HS, VP (4b).

Nguyén Thi Thanh Thio

HOQI THAM NHAN DAN THAM PHAN - CHU TQOA PHIEN TOA

Nguyén Vin Tién — Nguyén Thanh Tan Nguyén Thi Thanh Thio
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