TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI HA NOI Poc lap - Tu do - Hanh phac

Sb: 48/2023/KDTM-PT

Ngay: 26/12/2023
VIV “Tranh chap chuyén nhuong phan van gop
va kién doi giay to tai liéu cua doanh nghiép .

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI

-Véi thanh phan Hgi dang xét xi phuic thdm gém co:

Tham phén - Chui toa phién toa: Ba Nguyén Phuong Hanh;

Céac Tham phan: Ong Vii Minh Tuan;

Ong Nguyén Xuén Dién.

- Thur ky phién tod: Ba Pham Thi Nhan, Thu ky Toa 4n nhan dan c4p cao tai
Ha Noi.

- Pgi dign Vién kiém sat nhan dan cdp cao tgi Ha Ngi tham gia phién toa:
Ba Nguyén Thi Thu Trang - Kiém sét vién cao cap.

Ngay 23, 26 thang 12 nim 2023, tai tru s& Toa an nhan dan cip cao tai Ha
Noi mé phién toa xét xir phlic tham cong khai vu an kinh doanh thuong mai thu ly
s6 33/2023/TLPT-KDTM ngay 11 thang 7 nim 2023 vé viéc “Tranh chap chuyén
nhuong phan vén gop va kién doi gidy to tai liéu caa doanh nghiép” do cé khang
céo cua bi don ddi véi Ban an kinh doanh thwong mai so tham sé 01/2023/KDTM-
ST ngay 21 thang 4 nam 2023 cua Toa an nhan dan tinh Thai Nguyén.

Theo Quyét dinh dua vu an ra xét xir s6 14414/2023/QP-PT ngay 08 thang 12
nam 2023 gitra cac duong su:
* Nguyén don:
- Cong ty trach nhiém hiru han T3; dia chi: Xom N, xa Q, huyén D, tinh Thai
Nquyén.
- C)ng Piang Pinh Q; dia chi: Thon P, xd A, huyén A, thanh phd Hai Phong
(vang mat tai phién toa ngay 23/12/2023 va c6 mit tai phién toa ngay 26/12/2023).

Nguoi dai dién theo 0y quyén cua 6ng Q: Ong Pham B4 T, sinh nam 1991; dia
chi: Cong ty L Tin, s6 B 16 T, ngd B. H, phuong M, quan N, Ha Nbi, c¢6 mit.
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* Bi don: Ba Phan Thi Phuong H, sinh nim 1957; noi DPKNKTT: S6 nha B
ngd B, duong C, t6 A, phudng T, thanh phd T, tinh Thai Nguyén. Noi &: Ngd B,
duong L, t6 F, phuong T, thanh phd T, tinh Thai Nguyén, c6 mit.

Nguoi bao vé quyen, loi ich hop phéap cta bi don: Luét su Pham Trung K -
Cong ty L1 thudc Doan luat su tinh T, ¢6 mat.

* Nguwoi c6 quyen loi, nghia vu lién quan:

- Ong Nguyén Anh T1; dia chi: S6 E. t0 F (nay 13 s6 67 bis ngd dé T). phuong
T. quan H, thanh phd Ha Noi, vang mit va c6 ¥ kién dé nghi xét xir trong hd so vu
an.

- Cong ty cb phan C (trude day 12 Cong ty ¢ phan K1); dia chi: A, BT5, khu
d6 thi M, duong T, phuong M, quan N, Ha Noi; ving mit.

- Cong ty co phan Q2 (trudc day la Cong ty TNHH Q2); dia chi: P C H
phuong P, quan H, thanh phd Ha Nai, vang mit va ¢ y kién dé nghi xét xur trong hd
SO vu an.

- C)ng Mai Tién M; dia chi: T6 B, Khu B, phudng N, thanh phd V. tinh Pht
Tho. Pai dién theo uiy quyén: Ong Pham Viét H1 - Cong ty L2, dja chi: S6 B 16 T
ngd B, H, phudng M, quan N, Ha Noi; vang mit va c6 don dé nghi xét xir vang mit.

- S& Ké hoach va dau tu tinh Thai Nguyén, vang mat.
NOI DUNG VU AN

Tai don khéi kién ngay 01/11/2021 va qua trinh to tung, nguyén don la
Cong ty TNHH T3 va 6ng Ping Pinh Q do ngwoi dai dién theo ty quyén trinh
bay:

Ngay 20/01/2014, 6ng Ding Pinh Q va ba Phan Thi Phuong H cing thong
nhat ky két van ban thoa thuan vé viéc chuyén nhuong quyén khai thac mé, vén gop
vao cong ty voi tong gia tri chuyén nhuong 13 9.500.000.000 dong (Chin ty ndm
tram triéu déng) duoc thanh toan thanh 03 dot. Trong do, dot thanh toan thut 3 6ng
Q phai thanh toan cho ba Hang sb tién 950.000.000 ddng (Chin tram ndm muoi
triéu dong) twong duong 10% gid tri tai san cia Van ban chuyén nhuong nay. Trong
truong hop ba H ¢6 nhu ciu giit lai nhu phan von gop ciia cdng ty TNHH T3, 6ng Q
nhat tri cong nhan sd tién trén twong duong véi 10% tong s6 von gop cua cong ty.
Néu ba H khong c¢6 nhu cau gop von thi ong Q s& thanh toan bang tién mit cho ba
H.
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Ngay 30/3/2014, 6ng Q d4 thuc hién day di nghia vu thanh toan 950.000.000
dong (Chin tram ndam muoi triéu dong) cho ba H nhung ba H khong thyc hién thi
tuc chuyén giao 10% phan vbn gop ctia minh trong Cong ty TNHH T3 cho 6ng Q.

Do vay, 6ng Q khoi kién dé nghi:

- Cong nhan giao dich chuyén nhugng phan von gop, tuong tmg 10% vén diéu
1€ cong ty TNHH T3 gitta ba Phan Thi Phuong H véi 6ng Dang Dinh Q.

- Tuyén Cong ty TNHH T3 ¢6 quyén ghi nhan 6ng Piang Dinh Q la thanh vién
cong ty S (tr 71% 1én 81%) vén diéu 16 tai s6 ding ky thanh vién va cip Gidy chung
nhan phan vbn ghi nhan 6ng Pang Pinh Q sé hitu 81% vén diéu 18

- Tuyén Cong ty TNHH T3 ¢6 quyén thyc hién tha tuc thay d6i noi dung dang
ky doanh nghiép tai Phong diang ky kinh doanh dé ghi nhan viéc thay d6i ty 18 s
hitu phan vdn gép cua ong Pang Pinh Q theo quy dinh cua Luat Doanh nghiép.

Nguyén don la Cong ty TNHH T3 do nguoi dai dién theo iy quyén trinh
bay:

Cong ty TNHH T3 (sau day viét tat 1a cong ty T3) thanh 1ap va hoat dong theo
Gidy chung nhan ding ky doanh nghiép dugc So Ké hoach va Pau tu tinh T cép
dang ky 1an dau ngay 05/11/2009, dang ky thay doi 1an thir 8 ngay 16/6/2016.

Theo Gidy chimg nhan ding ky doanh nghiép thay d6i lan tha 8 ngay
16/6/2016, ba Phan Thi Phuong H khong con la nguoi dai dién theo phap luat cua
cong ty T3, chi tham gia vdi tu cach 1a thanh vién cong ty.

Theo quy dinh tai Luat Doanh nghiép va Diéu 1¢ Cong ty, ba H duong nhién c6
nghia vu chuyén giao lai cho nguoi dai dién theo phéap luat cua cong ty T3 (6ng
Ping Pinh Q - Giam dbc) cac gidy to, tai lidu va tai san dudi day:

Cong ty T3 da khoi kién ba H yéu cau hoan tra con ddu va dugc Tda an nhan
dan c6 thim quyén chdp nhan thong qua bang Ban an so tham s6 01/2018/KDTM-
ST ngay 10/8/2018 ctia Toa an nhan dan tinh Thai Nguyén va Ban an phuc tham s6
24/2019/KDTM-PT ngay 21/11/2019 ciia Toa an nhan dan Cép cao tai Ha Noi.

Déi véi cac gidy to, tai liu va tai san con lai, mic du cong ty T3 di nhiéu lan
yéu cau, nhung ba H van khong chiu ban giao theo quy dinh. Hanh vi ctia ba H da
va dang xAm pham nghiém trong dén quyén va loi ich hop phép cua Cong ty T3.

Cong ty T3 kinh dé nghi Toa 4n xem xét, quyét dinh budc ba Phan Thi Phuong
H, nguyén Giam dc Dong P phai ban giao cho cong ty T3 nhitng tai liéu, gidy to,
tai san sau:
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- Ban chinh Gidy phép khai thac khoang san sé 1329/GP - UBND do UBND
tinh T cap ngay 30/5/2011;

- Ban chinh Gidy chtng nhan dau tu sé 17131000076 do UBND tinh T cap
chtng nhan 1an dau ngay 03/8/2011;

- Ban chinh cac Gidy chung nhan quyén st dung dat s6 BP 267792, BP
267793; BP 267794 déu do UBND tinh T cap ngay 20/6/2014;

- 01 xe 0 t6 nhidn hiéu HUYNDALI, s loai: i10, mau son: Do, sb may:
G4LAFMS872696, s6 chd ngdi: 05, nam san xuat: 2015, ngay ding ky méi:
22/01/2016, bién s6: 20A-156.18 va ban chinh Gidy chimg nhan ding ky xe 6 to néu
trén;

- Toan bd hoa don, chimg tir, s6 sach ké toan, hop dong va céc tai lidu khac cua
Dong P (tir khi thanh 1ap Cong ty cho dén trude ngay 16/6/2016 hoic phat sinh sau
ngay 16/6/2021, néu co).

Trong qua trinh giai quyét va tai phién toa so tham, nguoi dai dién theo uy
quyén cta nguyén don xin rat ddi v6i ndi dung yéu cau ba H tra 01 xe 6 to6 nhin
hiéu HUYNDAL, s6 loai: i10, mau son: Do, s may: G4LAFM872696, s6 chd ngbi:
05, ndm san xuat: 2015, ngay dang ky mai: 22/01/2016, bién s6: 20A-156.18 va ban
chinh Gidy chting nhan diang ky xe 6 td néu trén.

Tai don phan t6 ngay 24/3/2022 va qua trinh t6 tung, bi don 1a ba Phan Thi
Phuong H trinh bay:

Ba H 1a thanh vién sang lap, Chu tich Hoi dong thanh vién kiém Giam doc
cong ty T3 tir ngay thanh 1ap 05/11/2009 dén ngay 10/6/2014. Cong ty T3 tinh dén
ngay ding ky kinh doanh thay ddi lan thir 3 (ngdy 09/11/2012) ba H nam giit 68%
vbn gop, 6ng Pao Pirc D chong ba H (da chét) chiém 32% von gop. Trudce khi chét
chdng ba c6 iy quyén cho ba dugc phép biéu quyét va quyét dinh toan bo phan von
gbp cua ong D.

Lan ding ky kinh doanh thay d6i lan thir 4 ngay 22/4/2013 ¢6 bb sung thém 3
thanh vién gom: Cong ty TNHH Q2 véi ty 18 von gop 1a 16%; Cong ty co phan K1
c6 ty 18 von gop 1a 19%; 6ng Nguyén Anh T1 ¢6 ty 1& vn gop 1a 25%; ong Pao Puc
D (chong ba H) co ty 18 vbn gop 1a 15%, ba H c6 ty 1& von gop 1a 25%. Tuy nhién,
ca 3 thanh vién moi khong tra tién mua ty 18 vén gop, viéc co tén chi 13 hinh thuc,
khong c6 viéc mua ban von gop.
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Lan dang ky thay ddi 1an thtr 5 ngay 10/01/2014 c6 4 thanh vién gom: Cong ty
¢ phan K1 ¢6 ty 18 vén gop 1a 19%; Ong Dao Ptc D (chong ba H) ¢6 ty 1é vén gop
la 15%, ba H ¢6 ty 18 von gop 1a 25%; 6ng Ping Pinh Q ¢6 ty 1& vbn gop 1a 41%
(do éng Q nhdn chuyén nhwong von gdp ciia éng T1 va cong ty Q2 nhung ciing
khéng cé giao dich thanh todn bang tién)

Lan dang ky thay d6i 1an tha 6 ngay 17/01/2014 chi con 3 thanh vién gém:
Cong ty c6 phan K1 co ty 16 vén gop 1a 19%; ba H ¢6 ty 1& von gop 1a 10%; ong
Ding Pinh Q c6 ty 18 vbn gop 1a 71% (do dng Q nhdn chuyén nhirong vén gép ciia
ba H 15% va éng D 15% nhung chua trd tién)

Tai 1an dang ky thay ddi 1an thtr 7 ngdy 10/6/2014, lic nay doanh nghiép chi
con ba H chiém ty 1& vén gop 10%, ong Q 71%, 6ng Mai Tién M 19% (6ng M thay
cong ty K1 dé doi 6ng Q tra khoan tién 967.000.000 dong nhu thoa thudn tir trudc).

Ba H khang dinh 71% vbn gop ctia ong Q 1a khong cé gia tri. Ngay 30/4/2014,
6ng Q co6 chuyén 400.000.000 déng cho ba dé chudc lai bia d6 mang tén Dao Thi
Tuyét N (vo ong Q), khong co6 viéc tra tién ba dé mua phan von gop ty 18 10%.

* P6i voi yéu cau ctia cong ty T3 vé viée yéu cau tra lai tai san va cac gidy to,
tai liéu cua cong ty:

Theo ba H trinh bay cong ty T3 trong qué trinh hoat dong cé nhiéu lan thay doi
thanh vién gop von, tuy nhién dén nay cac thanh vién van chua thuc hién nghia vy
gdp von vao cong ty theo quy dinh ctia phap luat doanh nghiép nén céc thanh vién
chi co tén trong Gidy chimg nhan dang ky doanh nghiép, nhung thuc té chua dugc
cong ty T3 cép gidy xac nhan phan vén gop.

Ba H xéc dinh theo Gidy chung nhan ding ky doanh nghiép thay doi lan thir 3
ngay 09/11/2012, thanh vién gdp von 1 vo chdng ba s& hitu toan bd s von gop cua
cong ty. Do vay, toan bo tai san ctia cong ty T3 thudc quyén quan 1y va sd hitu cia
ba.

Ba H dé nghi:

- Cong nhan phan vén gop cua ba tai cong ty TNHH T3 theo Gidy ching nhan
dang ky doanh nghiép thay ddi 1an thir 3 ngay 09/11/2012

- Yéu cau Toa 4n hity Gidy chimg nhan dang ky doanh nghiép thay do6i 1an thir
8 ngay 16/6/2016
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- Pé nghi cong nhan toan bo tai san cta cong ty T3 va cac giéy to tai li€u cua
cong ty T3 1a thudc quyén quan 1y, so hitu ctia ba H theo Gidy chimg nhan ding ky
doanh nghiép thay dbi 1an thir 3.

Ngudi cé quyén loi va nghia vu lién quan 1a cong ty TNHH Q2 (nay la cong
ty ¢d phan Q2) trinh bay:

Cong ty c¢d phan Q2 trude ddy 1a cong ty TNHH Q2. Nam 2016 cong ty chuyén
d6i sang hinh thirc cong ty cd phan V tén goi nhu hién nay. Tinh tir nim 2013 dén
nay cong ty di nhiéu lan thay d6i nguoi dai dién theo phap luat va tru sé cong ty.
Hién nay cac ho so lién quan dén viéc dau tu, mua ban, chuyén nhuong phan vén
g6p cua cong ty Q2 tai Cong ty TNHH T3 déu khéng con ho so gbe.

Theo thong tin hd so photo con duoc luu giit tai cong ty, trude day cong ty Q2
c6 s& hiru 1.088.000.000 ddng 1a phan von gop tai cong ty TNHH T3. Pén ngay
07/01/2014, cong ty Q2 di hoan tit chuyén nhuong cho 6ng Ping Pinh Q. Ké tir
khi hoan tat chuyén nhuong, cong ty Q2 khong con s& hitu phan vén gop tai cong ty
TNHH T3 va khong tham gia hoat ddng nao khéc véi cong ty T3

Ngudi c6 quyén lgi va nghia vu lién quan 1a 6ng Mai Tién M (iiy quyén cho
ong Pham Viét H1) trinh bay:

Ong Mai Tién M 1a thanh vién s hitu phan vén gop 1a 1.292.000.000 VND
(mot ty hai tram chin muoi hai triéu dong) twong duong 19% (mudi chin phan trim)
vén diéu 1é Cong ty TNHH T3 (theo Gidy ching nhan dang ky doanh nghiép duoc
So K cép thay doi 1an 8, ngay 16/6/2016).

Nguon gdc toan bo phan vén gép ma dng M sé hitu 1a nhan chuyén nhuong tir
Cong ty ¢6 phan K1. Trén co s& dé nghi cta cac bén c6 nhu cau, Cong ty TNHH T3
da to chirc hop Hoi dong thanh vién dé thong qua viéc chuyén nhuong von giira
Cong ty c6 phan K1 va 6ng M. Ngay 01/6/2014, cac bén di ky Hop dong chuyén
nhuong vén gop sé6 10/HPKT. Sau khi hoan thanh cac quyén va nghia vu ciia Hop
déng chuyén nhugng vén gop, cac bén di ky Bién ban thanh 1y hop dong s
12/TLHD ngay 04/6/2014. Ca Hop dong chuyén nhuong von gop sd 10/HPKT va
Bién ban thanh 1y hop dong s6 12/TLHD ngay 04/6/2014 déu co xac nhan cua ba
Phan Thi Phuong H - Giam ddc va 1a nguoi dai dién theo phéap luat ciia Cong ty
TNHH T3. Cin ctr giao dich chuyén nhuong vén gop tir Cong ty cd phan K1 sang
cho dng M da hoan thanh, ba Phan Thi Phuong H d3 dai dién Cong ty dé thuc hién
thi tuc thay d6i ndi dung dang ky doanh nghiép va duoc Phong Pang ky kinh doanh
tinh T chap thuan cdp Gidy ching nhan ding ky doanh nghiép thay d6i lan thir 7
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ngay 10/6/2014, ghi nhan 6ng M sé hiru phan vén gép 1a 1.292.000.000 VND (mot
ty hai tram chin muoi hai triéu dong), twong duong 19% von diéu 18.

Tir @6 dén nay, ong M van dang s hitu phan vén gop 1a 1.292.000.000 VND
(mot ty hai tram chin muoi hai triéu déng), twong duong 19% von diéu 18, dugc ghi
nhan tai Gidy chimg nhan ding ky doanh nghiép, van thuc hién cac quyén va nghia
vu cua thanh vién cong ty TNHH T3 theo diing quy dinh cua phap luat.

Ngudi c6 quyén loi va nghia vu lién quan 13 6ng Nguyén Anh T1 trinh bay:

Cubi ndm 2013, 6ng Nguyén Hong Q1 12 Giam déc Cong ty ¢ phan K1. Ong
Q1 da ndi chuyén ban véi t6i cung chung dau tu thuc hién du an khai thac mo da
nudc lanh voi Cong ty TNHH T3. Khi d6, 6ng Q1 c6 dua cho t6i Quyét dinh sb
2935/QD-UBND tinh T ngay 19/12/2007 va Gidy ching nhan dau tu sd
17121000076 ngay 03/8/2011 cua UBND tinh T cung Bién ban thoa thuan hop tac
s6 01/BBTTHT-QADP. Cin ctr vio cic tai lidu ndy toi da tién hanh hop tac voi 6ng
Lé Thanh B dé thuc hién viéc khai thac mo theo Bién ban cam két hop tac sé 01
ngay 22/3/2013 va Hop ddng kinh té s6 01/HDKT-2013 ngay 22/3/2013. Tiép do,
t6i va 6ng Q1 -dai dién cho Cong ty ¢ phan K1 (sau day viét tat 1a Cong ty K1) tién
hanh ky hop dong nguyén tic hop tac dau tu véi cong ty T3. Tai thoi diém nay dai
dién theo phap luit ctia cdng ty T3 1a ba Phan Thi Phuong H - Giam dbc. Theo hop
ddng nguyén tic nay cong ty K1 s hiru 60% cb phan; cong Ty T3, Ba H va chong
ba H 12 Bao Ptc D s& hitu 40% c6 phan ctia Cong ty T3.

Pé thuc hién viéc hop tac nay, ching t6i da thoa thudn hop Hoi d@)ng thanh
vién ngay 11/4/2013: Toi ndm gitt 25% c6 phan va 1a chu tich Hoi dong quan tri; ba
H nam giit 25% 1a Giam ddc; 6ng Pao Pic D nam giit 15% co6 phan; ong Q1 nam
gilt 19% c6 phan; Cong ty TNHH Q2 - dai dién 1a 6ng Ta Quang A nam giit 16%.

Cong ty TNHH T3 duogc thanh 1ap va hoat dong theo Giéy ching nhan dang ky
doanh nghiép duoc SO ké hoach va Pau tu Tinh T cidp dang ky lan dau ngay
05/11/2009. Dai dién theo phap luat cia Cong ty T3 la ba Phan Thi Phuong H. Sau
d6, chung t6i da thuc hién viéc ké khai va dang ky thay d6i lan tht 4 ngay
22/4/2013 Giay ching nhan dang ky doanh nghiép Cong ty trach nhiém hitu han 2
thanh vién tro 1én tén Cong ty TNHH T3. Theo gidy chimg nhin nay vén diéu 1é cia
cong ty T3 1a 6,8 ty dong. Danh sach thanh vién gop voén nhu sau: Toi ndm giit 25%
o phan (twong dwong 1.7 ty ddng) va 1a Chu tich Hoi ddng quan tri; ba H nim gitr
25% c6 phan (tvong duong 1.7 ty dong) 1a Giam déc; 6ng Pao Pirc D nam giit 15%
¢ phan (twong duong 1.020.000.000 dong); 6ng Q1 nam giit 19% cb phan (twong
duong 1.292.000.000 dong); Cong ty TNHH Q2- dai dién 1a 6ng Ta Quang A nim
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gilt 16% cb phan (twong duwong 1.088.000.000 dong). Pai dién theo phap luat cua
cong ty la ba Phan Thi Phuong H. Tuy nhién, ddy 1a sé tién ghi trong gidy chimg
nhan kinh doanh con thuc té toan bd kinh phi khai thac 1a bén toi, ong Q1, 6ng B da
chi toan bd cy thé 1a bao nhiéu thi s& tinh d6 12 60% c6 phan. Toan bd sb tién nay
chung t61 déu chuyén khoan vao tai khoan cua Cong ty T3. Tuy nhién, ba H hira hen
lam gidy bién nhan chuyén tién cho ching t6i nhung ciing khong thiy.

Mo da di vao hoat dong va khai thac kinh doanh, ba H ban d4 khai thac nhung
lai khong thu duoc khoan tién ban hang nao. Sau nay tim hiéu thi t6i dugc biét 1a
nhimg khach hang nay 1a chii no cia ba H nén ho nhan hang ma khong phai tra tién,
s6 tién hang duogc trir vao khoan no cua ba H. Ba H cam dau cua Cong ty nén tu V
ky cac hop dong, hoa don chimg tir ban hang. Toi dd cho ngudi dén ¢ tai mo da dé
giam sat viéc khai thac kinh doanh, nhung ciing c6 két qua twong tu. Ching toi dd
trao doi v4i ba H nhung ba H khong ¢ giai thich hop 1y.

Pén ngay 05/12/2013, Cong ty K1 va Cong ty T3 da ky vin ban thanh 1y hop
dong véi noi dung thanh toan tién véi nhau. Ngoai ra, 2 bén con co gidy xac nhan no
ngay 07/01/2014 (ba H dang luu giir). Cung ngay 10/12/2013, chung t6i (ca ong Q1)
da nhan dugc 1,5 ty déng dot 1 tor ong Q chuyén. Pot 2 sb tién con lai la
970.000.000 ddng chung t6i chua dugce nhan theo ding thoi han.

Ong Ping Pinh Q, sinh nam 1967, s& vao gop von thay vi tri cia toi va ong
Q1. Chung t6i théa thuan dong y va ky bién ban thoéa thuan 3 bén ngay 07/01/2014
dé chuyén nhuong c6 phan. Ba H dong y dé toi chuyén nhuong c6 phan vén gop cho
6ng Q va yéu cau budc toi, ong Q1 phai roi khoi cong ty T3. Ngay 07/01/2014, t6i
da ban hanh quyét dinh chuyén nhuong gép vén cho ong Ping Pinh Q. Ngay
10/1/2014, cong ty T3 dang ky thay doi 1an tha 5 véi danh sach thanh vién gop von:
Ba H 25%; 6ng Duong 1; 6ng Q 41%; Cong ty K1: 19%. (vi khi d6 ba H chua thanh
toan cho 6ng Q1 1 ty dong tién von gop nén ong Q1 van la thanh vién trong Cong
ty T3). Ké tir d6 t6i khong con lién quan dén cong ty T3 nira.

Pén nam 2016, theo 6ng Q trao d6i véi t6i thi cong ty T3 da dang ky thay doi
lan thir 8 ngay 16/6/2016, dai dién theo phap luat ctia Cong ty 1a ong Pang Pinh Q -
Giam dbc. Ba H khong con 1a ngudi dai dién ciia cong ty nira.

Ngay 08/01/2018, t6i méi nhan dugc sb tién con lai ctia dot 2 1a 915.000.000
dong tir 6ng Q. Do nam 2013, khi t6i va ong Q1 gép vdn vao cong ty T3, ba H
khong giao cho toi gidy chimg nhan von gop nén tdi cling khong c6 gidy ching nhan
von gop 25% c6 phan cua toi cho ong Q.
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Dbi vé6i ¥ kién cua ba Phan Thi Phuong H cho rang toi khong tra tién mua ty 18
vbn gop, viéc dung tén thanh vién chi 1a hinh thic, khong cé viéc mua ban von gop,
6ng T1 thanh vién moi khong c6 quyén biéu quyét. Cac ndi dung nay déu khong
dung. Tbi c¢6 gop von va dimg tén trong thanh vién cong ty sau d6 chuyén nhuong
lai ¢6 phan cho 6ng Q cuy thé nhu trinh bay ¢ trén.

Ngudi ¢6 quyén loi, nghia vu lién quan 13 S¢ Ké hoach va Pau tu tinh T
trinh bay:

Phong Pang ky kinh doanh - S¢ Ké hoach va Pau tu 1a co quan chuyén mén
thudc S& ¢ nhiém vu tiép nhan va giai quyét hd so diang ky doanh nghiép ciia cac
doanh nghiép trén dia ban tinh Thai Nguyén. Trong qua trinh thuc hién nhi€ém vu co
thuc hién viéc giai quyét hd so cua Cong ty TNHH T3 - M4 s6 doanh nghiép:
4600772171 do Phong Pang ky kinh doanh - S¢& Ké hoach va Péu tu tinh T cép lan
dau ngay 05/11/2009, ding ky thay doi 1an the 8 ngdy 16/6/2016. V& viéc ba Phan
Thi Phuong H yéu cau hity gidy ching nhan Pang ky doanh nghiép cap lan thu 8
ngay 16/6/2016 cua Cong ty TNHH T3, S¢ Ké hoach va Pau tu tinh T ¢6 quan diém
nhu sau:

Trong thoi gian vira qua, sau khi dugc co quan Pang ky kinh doanh cip thay
doi 1an thir 8 ctia cong ty TNHH T3. Ba Phan Thi Phuong H dé nhiéu lan c6 kién
nghi, khiéu nai yéu cau hay bo gidy chimg nhan ding ky doanh nghiép lan thir 8. S&
Ké hoach va Pau tu tinh T d4 thyc hién viéc giai quyét kién nghi, khiéu nai ctia ba
H tai Quyét dinh s6 3387/QD-SKHDT ngay 18/12/2017 vé viéc giai quyét khiéu nai
ctia ba Phan Thi Phuong H. Trong d6 yéu cau Coéng ty TNHH T3 hoan chinh hé so
va nop lai hd so hop 1é dé dugc Phong Piang ky kinh doanh xem xét cap lai Gidy
chung nhan dang ky doanh nghiép theo quy dinh. Co quan chuyén mén thudc So Ké
hoach va Pau tu tinh T ¢4 03 1an ra thong bao yéu cau doanh nghiép hoan chinh hd
so va nop lai hd so hop 1& dé duoc phong Ping ky kinh doanh xem xét cip lai Giay
chtng nhan Ping ky doanh nghiép theo quy dinh (cac thong bao sd 195/TB-DKKD
ngay 20/12/2017; Thong bao sé 12/TB-DKDK ngay 23/01/2018; Thong bao 46/TB-
PKKD ngay 19/7/2020). Tuy nhién, tir nim 2017 dén nay Cong ty chua thyc hién
hoan chinh hé so dé ndp lai cho co quan ding ky kinh doanh ciing nhu khong co bat
ky bao céo giai trinh nao vé ndi dung nay.

Mat khac, can ctr theo quy dinh tai Piéu 209 Luit Doanh nghiép nam 2014 thi
Co quan ding ky kinh doanh khong giai quyét cac tranh chap dan su, khong chiu
trach nhiém vé cac hoat dong ctia doanh nghiép, khong chiu trach nhiém vé cac vi
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pham ctua doanh nghiép xdy ra trudc va sau khi dang ky doanh nghiép, chi chiu
trach nhiém vé tinh hop 1 ctia hd so dang ky doanh nghiép.

Do viy ba Phan Thi Phuong H yéu cau huy bo Gidy ching nhan ding ky
doanh nghiép 1an thir 8 cia Cong ty TNHH T3 1a chua ¢6 co sd, khong dap tng cac
diéu kién ctia Luat Doanh nghiép nim 2014, ciing nhu Luit Doanh nghiép hién
hanh. S& Ké hoach va Pau tu tinh T dé nghi giai quyét theo quy dinh.

Tai Ban an Kinh doanh thuwong mai so tham sé 01/2023/KDTM-ST ngay
21/4/2023 ctia Toa 4n nhan dan tinh Thai Nguyén d4 quyét dinh:

1. Chap nhan yéu cau khdi kién cua nguyén don 6ng Dang Dinh Q. Cong nhéan
viéc chuyén nhuong phan vén gop gitta ba Phan Thi Phuong H v6i ong Piang Dinh
Q, xac dinh ba H da chuyén nhuong toan bo phan vén gop cta minh tai Cong ty
TNHH T3 twong duong véi ty 18 vén gop 10% cho 6ng Ping Dinh Q.

Cong ty TNHH T3 cung cac thanh vién gdp von trong cong ty cd quyén va
nghia vu thuc hién thu tuc dang ky doanh nghiép thay dbi vé thanh vién gép von va
ty 1& von gop tai co quan Nha nudc c6 tham quyén

2. Chép nhan yéu cau khoi kién ctia Cong ty TNHH T3. Budc ba Phan Thi
Phuong H phai tra lai toan bo cac gidy to tai lidu sau:

- Ban chinh Gidy phép khai thac khoang san s6 1329/GP - UBND do UBND
tinh T cap ngay 30/5/2011;

- Ban chinh Gidy chung nhan dau tu sd 17131000076 do UBND tinh T cap
chtng nhan 1an dau ngay 03/8/2011;

- Ban chinh cac Gidy ching nhan quyén s dung dat sb: BP 267792, BP
267793; BP 267794 déu do UBND tinh T cip ngay 20/6/2014;

- Toan bo hoa don, chimg tir, s6 sach ké toan, hop dong va cac tai liéu khac cia
DPdng P (tir khi thanh 1ap Cong ty cho dén trudc ngay 16/6/2016 hodc phat sinh sau
ngay 16/6/2021, néu c6).

3. Pinh chi giai quyét yéu cau ciia Cong ty TNHH T3 ddi v6i ba Phan Thi
Phuong H vé viéc tra 01 xe 6 t6 nhan hiéu HUYNDALI, s6 loai: 110, mau son: D9, sd
may: G4LAFM872696, s6 chd ngdi: 05, nim san xuét: 2015, ngdy ding ky méi:
22/01/2016, bién sd: 20A-156.18 va ban chinh Gidy chimg nhan ding ky xe 6 to néu
trén;

4. Bac toan bd yéu cau phan t6 clia ba Phan Thi Phuong H vé viéc:
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- Cong nhan phan von gop cua ba tai cong ty TNHH T3 theo Gidy ching nhan
dang ky doanh nghiép thay dbi 1an thir 3 ngay 09/11/2012

- Yéu cau Toa an hity Gidy chiing nhan dang ky doanh nghiép thay d6i 1an thi
8 ngay 16/6/2016

- Pé nghi cong nhan toan bo tai san cta cdng ty T3 va cac giéy to tai li€u cua
cong ty T3 Ia thudc quyén quan 1y, sé hitu cta ba theo Gidy chimg nhan dang ky
doanh nghiép thay dbi 1an thir 3.

Ngoai ra, Toa 4n cap so thim con quyét dinh vé 4n phi va thong bao quyén
khang cdo ctuia duong su theo quy dinh cta phap luat.

Ngay 05/5/2023, bi don 1a ba Phan Thi Phuong H c¢6 don khang cdo dé nghi
hay ban 4n so tham dé giai quyét lai theo hudng chip nhan yéu ciu phan t6 cua ba,
cong nhan phan vén gop cua ba tai Cong ty T3 theo dung gidy chimg nhan ding ky
doanh nghiép thay d6i 1an 3 ngay 09/11/2012; huy két qua thuc hién dang ky doanh
nghiép thay doi 1an 8 ngay 16/6/2016.

Tai phién toa phuc thim, ba Phan Thi Phuong H va nguoi bao vé quyén, loi ich
hop phap cta ba H trinh bay tat ca cac giao dich chuyén nhuong vén gop giira vo
chdng ba véi éng T1, cong ty Q2 va cong ty K1 chi 1a hinh thie vi cac thanh vién
nay khong c6 von gop thuc té, viéc ghi tén cac thanh vién va ti 1¢ von gop ciia cac
thanh vién trong gidy ching nhan diang ky kinh doanh chi nham muyc dich dam bao
quyén loi ctia nhitng nguoi gdp von khi thuc hién hop dong hop tac kinh doanh khai
thac mo da nude lanh duoc ky két giita cong ty T3 vai cong ty K1 tai Hop dong hop
tac kinh doanh s6 03/HPHTK-QADDP ngay 03/4/2013 va Phu luc s6 01 ngay
11/4/2013. Céc vin ban nay khong c6 ndi dung lién quan dén chuyén nhugng von
gop. Cong ty TNHH T3 cb nhiéu du an va mo da nudc lanh chi 1a mot trong cac
hang muyc, du 4n ctia cong ty nén vin ban ngay 20/01/2014 1a chuyén nhugng quyén
khai thic mo d4, khong phai chuyén nhuong toan bd cong ty. Tai bién ban ddi thoai
ngay 16/11/2017 véi So Ké hoach va Pau tu tinh T, 6ng Q ciing thira nhan chua
duoc nhan gidy chimg nhan vén gop va day chinh 1a co s¢ ong Q (dai dién cong ty
T3) khai kién S Ké hoach va Pau tu tinh T vé hanh vi khong cap gidy ching nhan
dang ky kinh doanh thay d6i lan thir 9. Toa 4n nhan déan tinh Thai Nguyén d4 béc
yéu cau khoi kién nay cua 6ng Q. Hd so dang ky kinh doanh thay d6i 1an thir 8 1a
khong hop 1€, bién ban hop Hoi dong thanh vién cong ty khong co con dau ciia cong
ty T3 nén dé nghi Hoi dong xét xir phic tham kién nghi xem xét huy gidy chimg
nhan dang ky kinh doanh thay déi 1an tht 8 theo quy dinh cua Luat Doanh nghiép.
Mit khac, qué trinh giai quyét tai Toa an cap so tham, ba H da cung cép dia chi cia
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cong ty C va dé nghi Toa an xac minh tai Uy ban ching khoan Nha nudc 14 co quan
cht quan cta don vi ndy nhung khong dugc Toa an cip so tham chdp nhan dan dén
viéc khong co6 y kién cua cong ty C trong hd so vu an. Dé nghi HoOi déng x¢&t xur
phuc tham sira ban an so tham theo huéng khong chap nhan yéu cau khai kién cia
cong ty T3 va dng Q, chap nhan yéu cau phan t6 ciia bi don 1a ba H.

Dai dién theo Uy quyén cuia nguyén don trinh bay: Hop déng gop vén chi danh
cho céc thanh vién sang 1ap cong ty T3 1a vo chong dng D, ba H va ba N; duoc thé
hién bang viéc gop du von diéu 18 tai gidy chimg nhan vén gop ban dau va gidy
chting nhan diang ky kinh doanh 1an dau nam 2009. Ong T1 va céng ty Q2 nhéan
chuyén nhuong von gop tir ong D, ba H 14 cac giao dich chuyén nhuong vén gop
giita c4 nhan v&i ca nhan, khong lién quan dén cong ty T3. Khi 6ng T1 va cong ty
Q2 c6 quyén so hitu vén gop thi ¢6 quyén chuyén nhuong phan von gop cho ong Q.
Céac bén giao dich chuyén nhuong vén gop c6 hop dong chuyén nhuong, bién ban
thanh 1y hop ddéng chuyén nhuong von gop c6 ndi dung xac nhan bén chuyén
nhuong von gép di nhan du tién, co bién ban hop Hoi ddng thanh vién cong ty,
Nghi quyét ciia Hoi déng thanh vién va ba H 1a nguoi lam thu tuc dang ky kinh
doanh thay d6i tir 1an 3 dén 1an 7. Do d6, dng Q c6 quyén so hitu 71% vén gop tai
cong ty T3. Pbi v6i 10% von gop dang tranh chép véi ba H: Can cir “Vin ban
chuyén nhuong quyén khai thac mo, von gop vao cong ty” ngay 20/01/2014 thi tiéu
dé da thé hién c6 vén gdp va ban chat 1a chuyén nhuong toan bd gia tri cong ty,
nhung do quy dinh ctia phép luat nén ghi 14 chuyén nhuong vén gop. Tai “Vin ban
chuyén nhuong quyén khai thac mo, vén gop vao cong ty” ngay 20/01/2014 ¢6 02
noi dung gdm dbi trr no va thoa thuan 6ng Q thanh toan cho ba Hang sb tién
950.000.000 dong tuwong duong 10% von gop, ong Q d4 thanh toan du sb tién nay
cho bad H dugc thé hién tai van ban xac nhan thanh toan tién mua moé ngiy
05/3/2014 va 30/3/2024. Bé nghi Hoi dong xét xir phac tham khong chip nhéan
khang cdo clia ba H, giir nguyén ban an so tham.

Tai phién toa ngay 26/12/2023, 6ng Dang Dinh Q c6 mat va trinh bay “Van
ban chuyén nhugng quyén khai thac mo, von gop vao cong ty” ngay 20/01/2014 1a
chuyén nhuong toan b cong ty bao gdm ca mo da khai thac nude lanh, nhung hai
bén ky két chuyén nhuong quyén khai thic mo, von gop 1a do huéng dan cta Vin
phong cong chimg. Pdng thoi, ong Q thira nhan 6ng chua thanh toan hét tién dot 3
cia “Vian ban chuyén nhuong quyén khai thac mo, von gép vio cong ty” ngay
20/01/2014, ong méi tra duoc 400.000.000 dong trong tong sd tién 950.000.000
ddng, s tién 500.000.000 déng con lai s& thanh toan khi ba H chuyén giao 10% vén
gop cho 6ng Q va cho rang 1y do khi lam thi tuc dang ky kinh doanh thay dbi lan
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thir 8 van c6 tén ba H sé hitu 10% vén gop tai cong ty T3 1a do 6ng Q va ba H 1a chi
em trong gia dinh (vo ong Q 13 em chong ba H) va 6ng méi tra ba H duogc
400.000.000 déng nén ba H théng nhat ghi s6, sau nay 6ng sé& thanh toan nét, hién
nay 6ng Q van chua thanh toan cho ba Hang sd tién 500.000.000 dong. Ong Q ciing
khong xuét trinh dugc cdn cr ching minh viéc giao tién theo hop dong vay tién
ngay 05/8/2003 ma cho rang trudc d6 6ng cho ba H vay tién nhiéu lan, khong co
gidy vay tién nén ba H lap hop dong vay tién ndy dé xac nhan sd tién di vay cia
6ng. Tuy nhién, ba H chi thira nhan ong D (chong ba H) vay 65.000 USD ciia ba N
(vo ong Q), hop ddng vay tién ngay 05/8/2013 véi sb tién 197.000 USD 1a hop dong
gia cach, bao gdm 65.000 USD chong ba H vay va tién 1ai. Khi thanh 1ap cong ty
T3, ba N di ddng ¥ dua sb tién trén vao 1am vén gop tuong duong 25% von gdp cua
cong ty T3, hién van con phan von gop ciia ba N tai cong ty T3 dimg tén chong ba.

Dai dién Vién kiém sat nhan dan cép cao tai Ha Noi sau khi phan tich nd1 dung
vu 4n, ¥ kién trinh bay ctia cac bén duong su, y kién ctia ngudi bao vé quyén, loi ich
hop phép cta duong sy da két luan: Qué trinh hop tac, 6ng Q chuyén cho ba H
950.000.000 dong twong duong 10% von gop cia cong ty T3 vao thoi diém thang
3/2014, nhung khi lam thu tuc dang ky kinh doanh thay d6i lan 8 6ng Q van ghi tén
ba H 1a thanh vién gép 10% vén ciia cong ty T3 va gidy ching nhan dang ky kinh
doanh thay d6i lan 8 ngay 16/6/2016 van thé hién ba H c¢6 10% von gop 1a c6 su
mau thuin va chua du cin ctr xac dinh c6 viéc chuyén nhuong 10% c6 phan. Tai
phién toa phuc tham, ong Q thtra nhan chua thanh toan hét s6 tién dot 3 tai Vian ban
chuyén nhuong quyén khai thac mo ngay 20/01/2014 va c6 10i khai mau thuln voi
cac tai li€u, chung ctr c6 trong hd so vu an, ba H khai hién tai ba N (vo dng Q) van
s& hiru 25% vbn gop tai cong ty T3. Pay la cac tinh tiét moi khong thé 1am r6 duoc
tai Toa an cap phuc tham trong khi ba H c6 yéu cau xac 1ap toan bd quyén sd hitu
d6i v6i cong ty T3. Do d6, dé nghi Hoi dong xét xtr phiic tham huy toan bd ban an
kinh doanh thuwong mai so tham dé giai quyét lai theo diing quy dinh ctia phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, ching ctr ¢6 trong hd so vu an da tham tra tai
phién toa, két qua tranh luan ctia cac bén duong sy, y kién ctia nguoi bao vé quyén,
loi ich hop phép ctia bi don va y kién cia dai dién Vién kiém sat nhan dan cép cao
tai Ha Noi tham gia phién toa, Hoi dong xét xir phiic tham xét thay:

[1] Vé té tung: Pon khang cao ctia ba ba Phan Thi Phuong H dam bao thoi
han, d nop tién tam Gng an phi theo quy dinh ctia phap luat nén dugc chap nhan
xem xét theo thi tuc phiic tham.
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https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20%C4%90%E1%BB%93ng%20Ph%C3%BA
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- V& nguoi tham gia to tung: Tai phién toa phiic tham, nhimg ngudi co quyén
loi, nghia vu lién quan khong c6 khang céo déu vang mit. Trong d6, dng Nguyén
Anh T1, cong ty Q2 va dng Mai Tién M da ¢ ¥ kién dé nghi xét xtr vang mit trong
hd so vu an, cong ty C Toa an cép so thAm da tién hanh x4c minh khong con tru so
tai dia chi ba H cung cdp. Ba H va ngudi bao vé quyeén, loi ich hop phap cta ba H dé
nghi ¢6 mit ciia nhitng nguoi co quyén loi, nghia vu lién quan néu trén dé 1am rd
cin ctr chuyén nhugng vén gop, dam bao quyén loi cho ba H. Hoi dong xét xir phiic
tham thiy day 1a phién toa mé 1an thtr 2, vé co ban nhimg ngudi c6 quyén loi, nghia
vu lién quan d3 co y kién trong hd so vu 4n va c6 ¥ kién hoic don dé nghi xét xir
vang mit, chi c6 cong ty C da xac minh nhung khong c6 thong tin lién quan dén tru
sO hoat dong cua cong ty ndy. Sy vang mit cua nhitng ngudi nay khong anh huong
dén viéc giai quyét vu 4n nén Hoi dong xét xtr phic thAm quyét dinh tién hanh xét
XU.

[2] V& noi dung:

Cong ty TNHH T3 (sau day viét tat 1a cong ty T3) duoc S& Ké hoach va Pau
tu tinh T cap Gidy chting nhan dang ky kinh doanh s6 4600772171 ngay 05/11/2009
v6i von didu 18 1a 3.968.000.000 dong va 03 thanh vién gop vén 1a 6ng Dao Pic D
gop von 1.984.000.000 dong tuong duong 50%, ba Pao Thi Tuyét N 992.000.000
dong tuong duong 25% va ba Phan Thi Phuong H 992.000.000 dong twong dwong
25%. Nguoi dai dién theo phap luat 1a 6ng Dao Pirc D. Sau d9, tai cac 1an dang ky
kinh doanh thay dbi 1an 1 ngay 26/4/2011 dén dang ky kinh doanh thay d6i lan 3
ngay 09/11/2012 thé hién co sy thay doi von diéu 1¢ va thanh vién gop vén, cu thé
vén diéu 1¢ cua cong ty T3 1a 6.800.000.000 ddng, trong d6 ba Phan Thi Phuong H
gop von 4.624.000.000 dong tuong duong 68%, 6ng Pao Puc D gbp vén
2.176.000.000 dong tuong duong 32%.

Ngay 03/8/2011, cdng ty T3 duoc UBND tinh T cap Gidy chiing nhan dau tu
s6 17121000076 thuc hién dau tu du an dau tu xay dung cong trinh khai thac mo da
voi nuoc lanh 2 tai xa Q va xa T, huyén D, tinh Thai Nguyén trong thoi han 30 nam.

Vao cac ngay 09/3/2013, 27/3/2014 va 03/4/2013 cong ty T3 va cong ty cd
phan K1 (sau day viét tat 1a cong ty K1) ky bién ban thoa thuan hop tac, hop dong
nguyén tic hop tac dau tu s6 02, hgp dong hop tac kinh doanh s6 03 va Phu luc s6
01 ngay 11/4/2013 kém Hop dong s6 03 dé thuc hién du an khai thac mé da voi
nuéc lanh néu trén. Theo do, cong ty K1 dau tu bang tai chinh, day chuyén may
moc thiét bi; sau khi dau tu 2 bén s& tién hanh thanh 1ap cong ty CP T3 trén co sO
chuyén doi cong ty TNHH T3 thanh cong ty CP T3 véi 2 ¢6 dong cong ty K1 s&
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hitu 60% c6 phan va cong ty T3 s hitu 40% co phan. Pé dam bao cho cac hoat
doéng dau tu va cho vay cta cdng ty K1 tai cdng ty T3, c4c thanh vién cong ty T3
nhat tri chuyén cho cong ty K1 phan vén goép twong tng 60% von diéu 1é cua cong
ty va dugc hudng 60% loi nhuan tir viéc dau tu mo da nudce lanh 2.

Ngay 11/4/2013, vo chong ba Phan Thi Phuong H va 6ng Dao Puc D (14 hai
thanh vién s& hitu toan bo sb von gop cua cong ty T3) lap hop dong chuyén nhuong
phan vén goép cua minh cho cong ty c¢d phan KI mot phan vén gop voi gia
1.224.000.0004 (twong tng vai ty 16 18% voén gop), ong Nguyén Anh T1 mét phan
voén gop voi gia 1.700.000.000d (twong Gng véi ty 1& 25% von gop) va cong ty
TNHH Q2 mét phan vén gbp véi gia 1.088.000.000d (twong tmg véi ty 1& 16% vdn
gop). Cac bén 1ap bién ban thanh 1y hop dong chuyén nhuong phan vén gop, ba H
va 6ng D (bén ban) xac nhan bén mua 1a Cong ty TNHH Q2, Cong ty ¢b phan K1,
6ng Nguyén Anh T1 d4 thanh toan du tién.

Ngay 05/12/2013, cong ty T3 va cong ty K1 da ky van ban thoa thuan thanh
1y cac bién ban thoa thuan hop tac, hop dong hop tac dau tu va phu luc kém theo
néu trén. Theo d6, cong ty T3 tra cho cong ty K1 2.470.000.000 dong tién cong ty
K1 d4 dau tu lam 02 dot va cam két giai quyét ngay tit ca nhiing no dong vé tai
chinh ctia céng ty T3, véi ong B (dai dién cong ty T4) dé chuyén doi phuong thic
hop tac san xuat d6i véi hé théng may méc da dugc dau tu lap dat tai mo.

Ngay 07/01/2014, cbéng ty T3 va 6ng Dang Dinh Q ky bién ban thoéa thuan co
ndi dung thé hién: Ong Q dong ¥ chuyén 2.470.000.000 dong cho cong ty T3 dé
thanh toan cac khoan no cho cong ty K1, céng ty Q2 va dng T1. Cong ty T3 dong y
chi dinh ong Q 1a dai dién nhén lai phan von gop tir cong ty K1, cong ty Q2 va 6ng
T1. Cung ngay 07/01/2014, Cong ty Q2, 6ng T1 di ky hop dong chuyén nhuong
vén gop va bién ban thanh 1y hop dong chuyén nhugng vén gop véi ong Ding Dinh
Q. Céc van ban nay déu duoc xac nhan bsi Cong ty TNHH T3 (do ba H khi do 1a
nguoi dai dién theo phap luat cia cong ty xac nhan).

Ngay 20/01/2014, ba Phan Thi Phuong H va 6ng Pang Dinh Q 1ap “Vian ban
thoa thuan vé viéc chuyén nhuong quyén khai thac mo, vén gop vao cong ty”, duoc
Vin phong C1 chimg nhén (s6 cong ching 124, quyén s6 01.CCTT/2014).

Qua trinh giai quyét vu an, ong Q va ngudi dai dién theo ty quyén cia 6ng Q
cho rang 6ng Q d4 thanh toan day du 9.500.000.000 dong tién chuyén nhugng quyén
khai thac mo cho ba H duogc thé hién tai “Vin ban xac nhan vé viéc thanh toan tién
mua mo” ngay 05/3/2014 va “Bién ban vé viéc thanh toan tién” ngay 30/3/2014 dé
yéu cdu cong nhan giao dich chuyén nhuong vén gbp 10% von diéu 18 cua cong ty
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T3 gita 6ng Q va ba H theo thoéa thuin thanh toan dot 3 “Vin ban thoa thuan vé
viéc chuyén nhuong quyén khai thic mo, vén gop vao cong ty” ngay 20/01/2014;
ghi nhan 6ng Q la thanh vién cong ty T3 so hitu 81% vén déu 18 tai s6 dang ky
thanh vién, cip gidy chirg nhan von gop cho ong Q so hitu 81% va tuyén cong ty
T3 ¢6 quyén thyc hién tha tuc dang ky kinh doanh thay ddi ti 1& vén gop cua ong Q
tor 71% 1én 81% theo quy dinh cua Luat Doanh nghi¢p. Tuy nhién, theo ndi dung
“Vin ban thoa thuan vé viéc chuyén nhuong quyén khai thac mo, vén gop vao cong
ty” ngdy 20/01/2014 thé hién ba H chuyén nhuong quyén khai thic md, quyén st
dung dat va cac tai san trén dat cho 6ng Q véi gid 9.500.000.000 dong; khong c6 noi
dung nao thoa thuan chuyén nhuong 10% vén gop cia ba H. Ba H ciing khong thira
nhan viéc chuyén nhuong von gop cho 6ng Q va cac thanh vién gop von trude do
ma cho rang viéc nhitng thanh vién gop von nay dung tén so hitu von gop trong gidy
chtng nhan ding ky kinh doanh cua cong ty T3 chi 14 hinh thire d¢é dam bao cho hop
ddng hop tac kinh doanh.

Mt khac, theo cac bién ban xac nhan thanh toan tién mua moé thé hién ngay
30/3/2014 6ng Q di thanh toan toan bd sb tién mua quyén khai thac mo da cho ba H,
nhung tai gidy chimg nhan dang ky doanh nghiép thay ddi lan tht 7 ngay 10/6/2014
thé hién ba H s& hiru 10% von gop va khi 6ng Q lam tha tuc ding ky thay d6i 1an 8;
dugc cap gidy ching nhan dang ky 1an 8 ngay 16/6/2016 1a thoi diém sau khi ¢ cac
vin ban xac nhan thanh todn tién chuyén nhuong quyén khai thic mo nhung van thé
hién ba H ¢6 10% von gop tai cong ty T3 1a mau thuin vé cin cir xac 1ap quyén so
hiru di voi tai san vén gop sau khi chuyén nhuong, khong dang véi dién bién thuc
té va ban chat cua giao dich chuyén nhuong tai san.

Tai phién toa phtic thim, 6ng Q thira nhan 6ng mdi thanh toan cho ba Hang s6
tién 400.000.000 dong, chua thanh toan du tién trong s tién thoa thuan thanh toan
dot 3 tai “Van ban thoa thuan vé viéc chuyén nhuong quyén khai thac mo, von gop
vao cong ty” ngdy 20/01/2014 nhu “Bién ban vé viéc thanh toan tién” ngay
30/3/2014 di xac nhan va thira nhan khong c6 can cir chimg minh viéc giao tién
theo Hop dong vay tién ngay 05/8/2013 tai Phong C2 tinh Thai Nguyén ciing nhu
céc 1an cho ba H vay tién trudc do; thira nhan méi tra cho ba H2, ong T2 10.000.000
ddng trong tong s6 tién ba H no 30.000.000 dong dé 1am cin ct ddi trir no khi thanh
toan tién chuyén nhuong quyén khai thac mo tai “Vian ban xac nhan vé viéc thanh
toan tién mua mo” ngay 05/3/2014. Trong khi d6, ba H ¢ 10i khai thé hién ong D
(chdng ba H) ¢ vay 65.000 USD ctia ba Dao Thi Tuyét N (12 em 6ng D va vo 6ng
Q), s tién nay da duoc ba N dua vao 1am von gop twong duong 25% von diéu 1¢ khi
thanh 1ap cong ty T3 va trong tong sé von diéu 1¢ cua cong ty T3 hién nay van con
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25% von gop cia ba N. Pong thoi, ba H cho rang khong c6 viéc 6ng Q cho ba vay
197.000 USD nhu hop dong vay tién ngay 05/8/2013 tai Phong C2 tinh Thai
Nguyén ma sd tién ndy bao gdm tién gbc va tién 13i cua khoan vay 65.000 USD nén
ngay 19/6/2017 ba H di c6 thong bao hay hop dong vay tién néu trén va xuét trinh
ban foto gidy xac nhan ba H tra cho ba Pao Thi H3 s tién 35.000.000 dong; tai liéu
thé hién cong ty TNHH T5 (sau nay tach thanh cong ty T3) duoc cap phép khai thac
mo Phétphorit Hang Doi, x4 Q va xi T, huyén D, tinh Thai Nguyén dé cho rang viéc
dbi trir no tai van ban xdc nhan thanh toan tién mua mo ngay 05/3/2014 13 khong
dting va sau khi tach tir cong ty T5 thi céng ty T3 van hoat dong khai thac mo
Phétphorit dén gitta nam 2013; thoi diém chuyén nhuong quyén khai thac mo da
nuéc lanh mic du khong duoc cip phép lai khi hét han khai thac mé Phétphorit
nhung cic co quan Nha nudce c6 tham quyén van cho phép cong ty T3 tiép tuc khai
thac va nop thué day du cho Nha nudc cho dén nim 2016 mdi bi déng cira va chdm
dut hoat dong kkhai thac mé nay.

Nhu vay, 10i khai ctia 6ng Q va ba H tai phién toa phuc thAm mau thudn véi
céc tai liéu, chung cir c6 trong hd so vu an diac biét 1a van dé lién quan dén viéc ong
Q thira nhan chua thanh toan du sb tién theo thoa thuén tai dot 3 “Van ban thoa
thuan vé viéc chuyén nhuong quyén khai thac mo, vén gop vao cong ty” ngay
20/01/2014 nhu “Bién ban vé viéc thanh toan tién” ngay 30/3/2014 va cac ching ci
lién quan dén viéc d6i trir no khi thanh toan tién mua mo tai “Van ban xac nhan vé
viéc thanh toan tién mua mo” ngay 05/3/2013 nhu di néu trén (gidy giao nhan tién
theo hop dong vay tién ngay 05/8/2013, vin ban thé hién quy doi USD thanh sb tién
4.578.871.000 dong khi d6i trir no tai vin ban xac nhén thanh toan ng ngiy
05/3/2013; 161 khai ctia ba H3 vé nguoi thanh toan khoan no 30.000.000 dong...) va
ba H xac nhan trong tong sd von diéu 1& cua cong ty T3 van con 25% vén gop cua
ba N (vo 6ng Q) 1a thanh vién sang 1ap cong ty T3. Pong thoi, ba H xuat trinh ban
foto Quyét dinh s6 2783/QD-UBND ngay 06/12/2007 cia UBND tinh T vé viéc cip
phép khai thac mé Phdtphorit ctia cong ty TNHH T5 (sau nay tach thanh cong ty
T3).

Xét thdy, cac vin ban thoa thuan chuyén nhuong quyén khai thac mo va céc
vin ban xac nhan thanh toan tién mua mé khong ding véi dién bién thuc té cac bén
giao dich, trong s tién 943.733.497 d6ng tai “Bién ban vé viéc thanh toan tién”
ngay 30/3/2013 thi 6ng Q méi chi thanh toan cho ba H 400.000.000 ddng, con ng
500.000.000 dong dén nay van chua tra va ndi dung cac van ban nay khong thé hién
viéc chuyén nhuong von gop giira 6ng Q voi ba H nén Toa 4n cp so tham can cir
“Vin ban thoa thuan vé viéc chuyén nhuong quyén khai thac mo, vén gop vao cong
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ty” ngdy 20/01/2014 va cic van ban xic nhan thanh toan tién mua moé ngiy
05/3/2013 va 30/3/2013 dé xac dinh 6ng Q di thanh todn toan bd tién chuyén
nhuong quyén khai thac mo, tién chuyén nhugng vén gop cho ba H dé chap nhan
yéu cau khoi kién cua cong ty T3 va 6ng Q 1a chua du co sd vimng chac.

Do tai phién toa phuc thidm cac duong su c6 nhiéu 161 khai méi mau thuin voi
cac tai lidu, ching ctr c6 trong hd so vu an trong khi ba H yéu cau xac lap toan bd
quyén sé hiru d6i véi cong ty T3 va xuat trinh thém mot s tai liéu méi nén can phai
thu thap tai liéu chiing ctr va xac minh lam rd céc van dé con mau thuin néu trén;
1am 16 c6 viéc cong ty T3 khai thic mé Photphorit khong, néu c6 thi khai thac dén
khi nao thi déng ctra mo dé xac dinh gia tri tai san cua cong ty T3 tai thoi diém
chuyén nhuong cong ty nhu 6ng Q trinh bay dé xac dinh ban chat giao dich giita
cong ty T3, 6ng Q véi ba H va cac thanh vién gop vén khac 1a chuyén nhuong cong
ty H4 hop dong hop tac kinh doanh; néu cé viéc chuyén nhuong von gop thi ciing
can 1am rd phan von gop thyc té, sé hiru von diéu 18 cong ty trén thuc té thi mdi xac
dinh dugc chu s& hitu ¢ phﬁn von gbp, ti 1€ von gbp, viéc thanh toan chuyén
nhuong vén gép va lam rd cac khoan vay gitta ong Q véi ba H, viéc ong Q tra no
thay trudc do l1am can ctr ddi trir no thi méi gidi quyét duoc chinh xac va triét dé vu
an. Céac van dé néu trén khong thé giai quyét dugc tai Toa an cap phuc thim nén can
phai hily toan bd ban an kinh doanh thwong mai so tham dé giai quyét lai cho ding
quy dinh cua phép luat.

V& an phi: Do hily toan bd ban an so tham, giao hd so cho Tda an cép so thim
giai quyét lai theo tha tuc so thim nén ba H khong phai chiu an phi dan sy phuc
tham.

Vi cac I€ trén;

QUYET PINH:

Cin ctr khoan 3 Diéu 308, khoan 1 Diéu 310 va khoan 3 Dicu 148 B0 luat to
tung dan sy nam 2015; Nghi quyét s6 326/2016/UBTVQH ngay 30/12/2016 cua Uy
ban Thuong vu ctia Quéc hoi.

1. Huy toan bo Ban an kinh doanh thuong mai so tham s6 01/2023/KDTM-
ST ngay 21/4/2023 ciia Toa 4n nhan dan tinh Thai Nguyén vé vu 4n “Tranh chap
chuyén nhuong phan von gop va kién doi gidy to tai liéu ciia doanh nghiép” giita
nguyén don 1a Cong ty TNHH T3, 6ng Dang Dinh Q véi bi don la ba Phan Thi
Phuong H; nguoi ¢6 quyén loi, nghia vu lién quan 1a 6ng Nguyén Anh T1, cong ty
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https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20hay%20l%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Qu%C3%BD
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%B1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Qu%C3%BD
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%B1ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20v%C3%A0%20d%E1%BB%8Bch%20v%E1%BB%A5%20%C4%90%E1%BB%93ng%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20%C4%90%E1%BA%B7ng%20%C4%90%C3%ACnh%20Qu%C3%BD%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20%C4%90o%C3%A0i,%20x%C3%A3%20An%20H%C6%B0ng,%20huy%E1%BB%87n%20An%20D%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BA%A3i%20Ph%C3%B2ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Phan%20Th%E1%BB%8B%20Ph%C6%B0%C6%A1ng%20H%E1%BA%B1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201957%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%202A,%20ng%C3%B5%202,%20%C4%91%C6%B0%E1%BB%9Dng%2030/4,%20t%E1%BB%95%2013,%20ph%C6%B0%E1%BB%9Dng%20T%C3%ADch%20L%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20Th%C3%A1i%20Nguy%C3%AAn,%20t%E1%BB%89nh%20Th%C3%A1i%20Nguy%C3%AAn.%20N%C6%A1i%20%E1%BB%9F:%20Ng%C3%B5%2024,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20H%E1%BB%AFu%20Tr%C3%A1c,%20t%E1%BB%95%206,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8Bnh%20%C4%90%C3%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20Th%C3%A1i%20Nguy%C3%AAn,%20t%E1%BB%89nh%20Th%C3%A1i%20Nguy%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Phan%20Th%E1%BB%8B%20Ph%C6%B0%C6%A1ng%20H%E1%BA%B1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201957%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%202A,%20ng%C3%B5%202,%20%C4%91%C6%B0%E1%BB%9Dng%2030/4,%20t%E1%BB%95%2013,%20ph%C6%B0%E1%BB%9Dng%20T%C3%ADch%20L%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20Th%C3%A1i%20Nguy%C3%AAn,%20t%E1%BB%89nh%20Th%C3%A1i%20Nguy%C3%AAn.%20N%C6%A1i%20%E1%BB%9F:%20Ng%C3%B5%2024,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20H%E1%BB%AFu%20Tr%C3%A1c,%20t%E1%BB%95%206,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8Bnh%20%C4%90%C3%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20Th%C3%A1i%20Nguy%C3%AAn,%20t%E1%BB%89nh%20Th%C3%A1i%20Nguy%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Nguy%E1%BB%85n%20Anh%20Tu%E1%BA%A5n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%C4%91%C3%AA%20Tr%E1%BA%A7n%20Kh%C3%A1t%20Ch%C3%A2n),%20ph%C6%B0%E1%BB%9Dng%20Thanh%20L%C6%B0%C6%A1ng,%20qu%E1%BA%ADn%20Hai%20B%C3%A0%20Tr%C6%B0ng,%20th%C3%A0nh%20ph%E1%BB%91%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20CNC%20CAPITAL%20Vi%E1%BB%87t%20Nam

0 phan C (trude day la cong ty CP K1), Cong ty CP Q2, 6ng Mai Tién M va S¢ Ké
hoach va dau tu tinh T.

2. Chuyén hd so vu 4n cho Toa 4n nhan dan tinh Thai Nguyén dé xét xur so
tham lai vu an theo dung quy dinh cta phép luat.

3. V& an phi: Ba Phan Thi Phuong H khong phai chiu an phi kinh doanh
thuong mai phic tham. Hoan tra cho ba Phan Thi P1 H s6 tién 2.000.000 dong (Hai
triéu dong) tién tam Ung an phi dd ndp tai Bién lai thu tién sé 0000252 ngay
10/5/2023 cia Cuyc Thi hanh &n dan sy tinh Thai Nguyén.

Ban an phlc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhan: T/M HOI PONG XET XU PHUC THAM
- VKSNDCC tgi Ha Ngi; Tham phan — Chi toa phién toa

- TAND tinh Thai Nguyén;

- VKSND tinh Thai Nguyén;

- Cuc THADS tinh Thai Nguyén;

- Cac duong su (theo dia chi);

- Luu HS, HCTP.

Nguyé&n Phwong Hanh
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https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20CNC%20CAPITAL%20Vi%E1%BB%87t%20Nam
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20CP%20kho%C3%A1ng%20s%E1%BA%A3n%20Quang%20Anh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20CP%20qu%E1%BA%A3n%20l%C3%BD%20%C4%91%E1%BA%A7u%20t%C6%B0%20DTH
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20c%C3%B3%20quy%E1%BB%81n%20l%E1%BB%A3i,%20ngh%C4%A9a%20v%E1%BB%A5%20li%C3%AAn%20quan:%3C/b%3E%20Mai%20Ti%E1%BA%BFn%20Minh%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%2021,%20Khu%202B,%20ph%C6%B0%E1%BB%9Dng%20N%C3%B4ng%20Trang,%20th%C3%A0nh%20ph%E1%BB%91%20Vi%E1%BB%87t%20Tr%C3%AC,%20t%E1%BB%89nh%20Ph%C3%BA%20Th%E1%BB%8D
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20K%E1%BA%BF%20ho%E1%BA%A1ch%20v%C3%A0%20%C4%91%E1%BA%A7u%20t%C6%B0%20t%E1%BB%89nh%20Th%C3%A1i%20Nguy%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20K%E1%BA%BF%20ho%E1%BA%A1ch%20v%C3%A0%20%C4%91%E1%BA%A7u%20t%C6%B0%20t%E1%BB%89nh%20Th%C3%A1i%20Nguy%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Phan%20Th%E1%BB%8B%20Ph%C6%B0%C6%A1ng%20H%E1%BA%B1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201957%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20S%E1%BB%91%20nh%C3%A0%202A,%20ng%C3%B5%202,%20%C4%91%C6%B0%E1%BB%9Dng%2030/4,%20t%E1%BB%95%2013,%20ph%C6%B0%E1%BB%9Dng%20T%C3%ADch%20L%C6%B0%C6%A1ng,%20th%C3%A0nh%20ph%E1%BB%91%20Th%C3%A1i%20Nguy%C3%AAn,%20t%E1%BB%89nh%20Th%C3%A1i%20Nguy%C3%AAn.%20N%C6%A1i%20%E1%BB%9F:%20Ng%C3%B5%2024,%20%C4%91%C6%B0%E1%BB%9Dng%20L%C3%AA%20H%E1%BB%AFu%20Tr%C3%A1c,%20t%E1%BB%95%206,%20ph%C6%B0%E1%BB%9Dng%20Th%E1%BB%8Bnh%20%C4%90%C3%A1n,%20th%C3%A0nh%20ph%E1%BB%91%20Th%C3%A1i%20Nguy%C3%AAn,%20t%E1%BB%89nh%20Th%C3%A1i%20Nguy%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Phan%20Th%E1%BB%8B%20Ph%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%E1%BA%B1ng

CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Vii Minh Tuin Nguyén Xuan Nguyén Phwong Hanh
bién
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