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VIV Tranh chap thira ké

, ‘ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir so thdm goém co:
Tham phan - Chu toa phién toa: Ong Pham Hong Giang.
Céc Hoi thAm nhén dan: Ong Pham Vian Hé

Ba Truong Thi Ngoc Y.

- Thu ky phién toa: Ba Truong Nguyén Thu Trang — Thu ky Toa &n nhan dan
Thanh ph6 H6 Chi Minh.

- Dgi di¢n Vign kiem sit nhan dan Thinh phé Ho Chi Minh tham gia
phién toa: Ong Nguyén Van Hoang - Kiém sat vién.

Ngay 23/8/2022, tai try s¢ Toa an nhan dan Thanh ph6 Ho Chi Minh, xét xir
so tham cong khai vy an thu ly so 433/2012/DSST ngay 01/11/2012 vé viéc

“Tranh chép thira ké”, theo Quyét dinh dua vu an ra xét xir s 2521/QDXXST-
DS ngay 28/6/2022 gitra cac duong su:

Nguyén don: Ong Lé Phi H, sinh nim 1967; (c6 mit)

Dia chi: 32 Tinh 10 A, 4p H, X T, huyén C, Thanh phd H6 Chi Minh.
Bi don:

1/ Ba Bui Thi Q, sinh nam 1946; (c6 mat)

Dia chi: 35B, T6 N, 4p A, xd M, huyén C, Thanh phd H6 Chi Minh.

Pai dién hop phap theo 0y quyén cta ba Q: Ba Bui Thi H, sinh nim 1952;
(c6 mat)

Dia chi: S0 395V, Phuong G, quan B, Thanh pho HO Chi Minh (Van bén
uy quyén ngay 04/4/2022).

2/ Ba Bui Thi H, sinh nam 1952; (c6 mat)
Pia chi: S6 395V, Phuong G, quan B, Thanh phd H6 Chi Minh.

Nguodi bao vé quyél; Vé} lg1 ich hop phép cua bi don: Luat su Pham Van Th —
Doan Luat su Thanh pho H6 Chi Minh. (c6 mat)

Ngueoi c6 quyén loi, nghia vu lién quan:
1/ Ba Bui Thi T, sinh nam 1942;



Dia chi: 1802 FARIBAULT. MN 5502, USA.

2/ Ong Bui Van Q, sinh nam 1948;

Pia chi: 66P, khu phé G, thi Tran C, huyén C, Thanh phé HO Chi Minh.
3/ Ong Bui Pong C, sinh nam 1955;

Pia chi: 35A, TOR, 4p A, xa T, huyén C, Thanh phé H6 Chi Minh.

4/ Ba Bui Thi My L, sinh nam 1958;

Dia chi: 610 Qudc 16 H, khu phd K, thi trAn C, huyén C, Thanh phé HO
Chi Minh.

Pai dién hop phép theo ty quyén ctiia ba T, dng Q, dng C, ba L: Ba Bui Thi H,
sinh nam 1952; (c6 mat)

Dia chi: S0 395V, Phuong G, quan B, Thanh phd Ho Chi Minh (Cac Vian
ban uy quyén ngay 01/01/2015, ngay 04/4/2022 va ngay 02/7/2022).

5/ Nhiing nguoi thira ké ctia ba Bui Thi X (chét nam 2006):

5.1/ Ong Bui Tuén P, sinh nam 1958; (Xin vang mit)

Pia chi: 768 4p H, x& T, huyén V, tinh Pong Nai.

5.2/ Ong Lé Phi H, sinh nam 1967; (c6 mit)

Pia chi: 32 Tinh 16 H, ap T, xa D, huyén C, Thanh phé H6 Chi Minh.
5.3/ Ba Lé Thi Trang H , sinh ndm 1968§;

Dia chi: 32 Tinh 16 H, 4p T, x4 D, huyén C, Thanh phé H6 Chi Minh.

Pai dién hop phap theo iy quyén cia ba Trang H: Ong Lé Phi H, sinh nim
1967; (c6 mat)

Pia chi: 32 Tinh 16 H, 4p T, x4 D, huyén C, Thanh phé H6 Chi Minh.
5.4/ Nhitng nguoi thira ké ctia 6ng Lé Phi H (chét nam 1998):

5.4.1/ Ba Pao Thi H, sinh nim 1969; (c6 mat)

5.4.2/ Ba Lé Pao Tuyét M, sinh nam 1995 (Xin vang mit);

5.4.3/ Ong Lé Pao Thanh P, sinh nam 1996 (Xin Véng mat);

Cung dia chi: 1207 Tinh 16 H, 4p T, x& D, huyén C, Thanh phé Ho Chi
Minh.

6/ Nhitng nguoi thira ké ctia Ba Bui Thi C (chét nam 2003):

6.1/ Ong Bui Ngoc H, sinh nim 1960;

Pia chi: 15A, khu phé R, thi tran C, huyén C, Thanh phé H6 Chi Minh.
6.2/ Ba Bui Ngoc M, sinh nam 1962; (c6 mat)

Pia chi: 63/1 duong D, t6 T, 4p A, x4 D, huyén C, Thanh phé H6 Chi
Minh.



Pai dién hop phap theo y quyén ciia ong Hung, ba M: Ba Bui Thi H, sinh
nam 1952; (c6 mat)

Dia chi: 86 395V, Phuong B, quan T, Thanh phé Ho Chi Minh (Van ban
uy quyén ngay 02/7/2022).

6.3/ Ong Bui Thanh T, sinh nam 1970; (c6 mit)

Pia chi: S6 103 duong M, ap G, x X, huyén C, Thanh phd H6 Chi Minh.

6.4/ Ong To Hiru P, sinh nim 1978; (c6 mit)

Dia chi: 81 duong X, 4p M, x3 A, huyén C, Thanh phd Ho Chi Minh.

6.5/ Ong To Hiru H, sinh nam 1980; (c6 mit)

Pia chi: 81A duong K, ap B, xa A, huyén C, Thanh phé H6 Chi Minh.

NOI DUNG CUA VU AN

Theo don khéi kién ngay 10/10/2012 va ngay 22/10/2012, qud trinh t6 tung
nguyén don 6ng Lé Phi H trinh bay:

Ong ngoai clia ong la ong Bui Van H, chét nam 1977 (Gidy chung tir s6 154
ngay 13/8/1977 do Uy ban nhan dan Quan B cap); Ba ngoai cua ong la ba
Nguyén Thi Th, chét nam 2008 (Giay chung tir s6 04 ngay 15/01/2008 do Uy ban
nhan dan xa T cap).

Ong H va ba Th ¢o tat ca 09 ngudi con, gom: Ba Bui Thi T, sinh nam 1942;
Ba Bui Thi Q, siph nam 1946; Ba Bui Thi H, sinh nam 1952; Ong Bui Van Q,
sinh nam 1948; Ong Bui Dong C, sinh ndm 1955; Ba Bui Thi My L, sinh nam
1958; Ba Bui Thi X (chét nam 2006); Ba Bui Thi C (chét ndgm 2003), ba Bui Thi
D (chét luc nho).

Ba Bui Thi X (chét ndm 2006) c6 nguoi thira ké 1a: Ong Bui Tuan P, sinh
nam 1958; Ong Lé Phi H, sinh nam 1967; Ba L& Thi Trang H, sinh nam 1968;
Ong Lé Phi H (chét ndam 1998) c6 ngudi thira ke la ba Bao Thi H, sinh ndm 1969,
ba Lé Bao Tuyét M, sinh nam 1995 va dng Lé Dao Thanh P, sinh nam 1996.

Ba Bui Thi C (chét ndm 2003) c6 nguoi thira ké 1a: Ong Bui Ngoc H, sinh
r}ém 1960; Ba Bui Ngoc M, Sinp nam 1962; Ong Bui Thanh T, sinh nam 1969;
Ong T6 Hiru P, sinh ndm 1978; Ong T6 Hiru H, sinh nam 1980.

Di san cia ba Nguyén Thi Th va ong Bui Van H gém:

1- Nha dat tai dia chi 395V, Phuong B, quan T, Thanh phd H6 Chi Minh;

2- Dién tich dat ruong 25.693,4m? tai xa A, huyén C, Thanh phé HO Chi
Minh;

3- Dién tich dat vuon 3.717,5m? tai x& A, huyén C, Thanh ph6 Ho Chi Minh.
(trong d6 phan dién tich mo ma 13 336,7 m?).

Ong H, ba Th khong dé 1ai di chuc. Nguyén don yéu cau chia toan b di san
cua ba Nguyén Thi Th va ong Bui Van H thanh 09 phan cho 08 ngudi con moi
nguoi mot phan va 01 phan st dung vao viéc huong hoa (Tru phan dién tich mo
ma).



_ Tai phién toa, nguyén don xac dinh lai la chia di san thanh 09 phan cho 08
dong thira ké moi ngudi mot phan va 01 phan la cdng surc gilr gin di san.

Cu thé:

Nha dit 395V do ba Bui Thi H quan 1y, sit dung. Théng nhat giao cho ba H
nhén va co trach nhiém tra lai gia tri ky phan cho nhitng nguoi ddng thira ké cua
ba Bui Thi X va ba Bui Thi C.

Dién tich dat rudng 25.693,4m? hién nay la dit tréng. Nguyén don dé xuét sé
chira lai 2m chiéu ngang dé 1am dudng di vao toan bo phan dat rudng. Vi tri phan
dat rudng cua tirng nguoi s€ do cac duong su tu théa thuan dé duoc nhan.

Dién tich dat vuon 1a 3.717,5m? hién do ba Bui Thi Q va 6ng Bli Pong C
quan 1y, st dung. Trén dat c¢6 dién tich md ma 1a 336,7 m? (thira 187-2) va 2 cin
nha dién tich 431m? ctia ba Bui Thi Q va cua 6ng Bui Pong C (tai thia 187-1).
Sau khi trir phan dién tich md ma thi dién tich dit vuon con dé chia 1a 3.380,8m2

Nguyén don ddng y vé gia cac tai san tranh chip theo Chimg thu tham dinh
gia s 2171117/CT-TV ngay 16/4/2018 cua Cong ty C6 phan Dinh gia va Dau tu
kinh doanh bat dong san T va khong yéu cau dinh gia gia lai, cu thé:

- Nha dat s6 395V, gia tri 1a: 6.205.973.389 dong;

- Dt rudng 25.693,4m?, gia tri 12: 26.909.905.410 dong;

- Bat vuon 3.380,8m?, gia tri 1a: 8.031.932.220 dong. (P4 trir dat mo).
Nhu vy, chia 9 phan thi gia tri mdi ky phan 13 4.571.979.000 dong.

Bi don ba Bui Thi H dong thoi la dai dién hop phdp theo ity quyén ciia bi
don ba Bui Thi Quy trinh bay:

Bi don thdng nhat véi trinh bay ctia nguyén don vé nhiing ngudi thira ké cta
6ng H va ba Th. V& di san:

Déi v6i can nha 395V: Bi don yéu cau phai trir cac chi phi ma ba Hué da
dong thué cho Nha nudc tir trude téi nay va cac chi phi xay stra cin nha quy theo
gid vang thoi diém. Cu thé: Chi phi hop thirc héa nha nim 1991 1a 7.910.000
dong; Chi phi cap chii quyén nim 2001 1a 33.685.300 dong; Chi phi thué tho
trach nha dat tir nam 1975 dén 2020 1a 14.903.160 dong; Chi phi sita chita nha
vao cac nam 1990, 1991, 1992, 2000, 2009 1a 1.393.007.500 dong. Tong chi phi
quy theo gia vang thoi diém 1a 1.449.506.260 dong. Sau khi trir chi phi, thi chia
gla trj con lai thanh 11 phan: 08 phan chia cho 08 ngudi con; 01 phan ding vao
viéc tho cung, huong hoa; 01 phan cho ba Q vi da chim soc, phung dudng me 30
nam; 01 phan giao cho ba H do c6 cong gin giit, quan 1y, sira chira, nang cap. Bi
don ba Bui Thi H c6 nguyén vong dugc nhan hién vat l1a can nha s6 395 V. Ba sé&
hoan tra lai gia tri ky phan cho nhitng ngudi thira ké cua ba Bui Thi X va ba Bui
Thi C.

Déi voi phan dién tich dit ruong 25.693,4 m% Thong nhit dé xuit s& chira
lai 2m chiéu ngang dé lam duong di vao toan bo phan dat rudng. Sau khi trir di
dién tich con duong di chung, thi s& chia dat ruéng thanh 12 phan: 09 nguoi con
mdi ngudi 01 phan, ngudi nao chét thi nguoi ké thira duoc hudng (riéng phan cua



ba Bui Thi B chét doc than thi giao cho ba Q quan 1y dung véo viéc thy cung); 02
phan giao cho 6ng Bui Pong C dung dé huong hoa thd cung; 01 phan chia cho
6ng Bui Pong C cong strc quan 1y. Vi tri phan dat rudng cua ting ngudi s& do cac
duong su tu thoa thuan.

‘ Tai phie}n t?a, bi don dé Xgét chia di san dat rgé)ng thanh 10 phﬁn cho 08
dong thira ké moi nguoi mot phan, cho éng C 01 phan cong sire gitr gin, con 01
phan dung dé huong hoa giao cho 6ng C quan ly.

Phan dét tréng cdy lau nim 3.380,8 m% Pay 1a phan dat ba Bui Thi Q mua
ctia ong Nguyén Van T vao nam 1972 voi gia 2 tridu ddng, da thanh toan di va
ba Q dugc cap Ching thu cAp quyén so hitu vao nim 1974. Dién tich mua va
dugc cap gidy 1a 3.000m?, sau dé tu san l1ap va coi néi thém thanh 3.717,5 m?,
trong d6 c¢6 336,7m? 1a dién tich md ma, con lai 13 3.380,8m?. Pay 1a tai san riéng
ctia ba Q, do d6 bi don khong ddng y chia thira ké.

Phan dat vuon ba Q 1a nguoi sir dung va & trén dat tir khi mua cho téi nay.
Vao nhimg nam 1995, khi ba Q di day hoc thi cu Th ¢ nha ké khai dang ky luon
phan dat nay ciia ba Q va duoc cap trong gidy chimg nhan dung tén ba Th. Theo
Gidy chimg nhan quyen st dung dat s6 1059 QSDb/DbG ngay 14/6/2001 do
UBND huyén C cap cho ba Nguyén Thi Th thi phan dién tich dat vuon gém 03
thira: 1283, 1284, 1285 c6 tong dién tich 13 6.665m?2 Theo ban do Hién trang vi
tri nam 2016 do cong ty TNHH Po dac va tu van Y lap thi dién tich dat vuon 1a
3.717,5m?. Bi don xac dinh phan dién tich dit vuon cua ba Q chinh xac Ia
3.717,5m? theo dung ban v& hién trang. C6 sy chénh Iéch gitra dién tich trong
Glay ching nhan quyen st dung dat nam 2001 véi Ban ve€ hién trang vi tri 1a do
bi cap nham ddi v6i phan dién tich 2.947,5m? thudc quyen str dung dat cua ong
V6 Van B ¢ giap ranh, hai bén cting da nhin nhan va cung c¢6 1oi khai thira nhan
vé phan dién tich cip nham nay.

Bi don tpong nhat V0’1’ket qua tham dinh gid cac tai san tranh chap theo
ching thu tham dinh gia so 2171117/§3T-TV ngay 16/4/2018 cua Cong ty Co
phan Dinh gid va Dau tu kinh doanh bat dong san T va khong yéu cau dinh gia,
tham dinh gié lai.

Ngueoi ¢é quyén loi, nghia vu lién quan gom ong 76 Hiru P, Toé Hiru H, Bui

Thanh T, ba Lé Thi Trang H, ba Pao Thi H: Théng nhit véi trinh bay cua nguyén
don.

Ngueoi ¢6 quyén loi, nghia vu lién quan la ba Bui Thi T, dng Bui Van Q, ong
Bui Pong C, ba Bui Thi My L, dng Bui Ngoc H, ba Bui Ngoc M: Thong nhat nhu
trinh bay cua bi don.

Nguwoi ¢é quyén loi, nghia vu lien quan ba Lé Pdao Tuyét M, éng Lé Pdo
Thanh P trinh bay: Xin giai quyét, xét xir ving mat.

Tai phién toa, nguyén don khong rat don khéi kién, cac duwong su khong tu
hoa giai dugc.

Luat su bao vé quyén va loi hop phap cho bi don trinh bay: Ba H 1a nguoi
quan ly gitt gin di sdn nha 395V lién tuc cho dén nay, dé nghi xét cong suc bao



quan di san cho ba H bang chia thém mat suat thira ké. Phém dat vuon khong phai
1a di san ma la tai san riéng cua ba Q, dé nghi bac yéu cdu nay cua nguyén don.
Déi véi phan dat rudng dé nghi chap nhén yéu ciu cua bi don, chia thanh 10 phan
cho 8 dong thira ké, 01 phan cong strc cho éng C va 01 phan giao cho ong C quan
1y dé€ tho cung.

Dai dién Vién kiém sét, nhan xét va phat biéu v kién vé viéc tuan theo phap
luat t6 tung va viéc giai quyét vu an nhu sau:

Vé t6 tung: Tham phan va Hoi dong xét xar da thuc hién dung cac quy dinh
cua phap luat. Cac duong sy da dugc dam bao thuc hién quyen nghia vu theo

quy dinh. Viéc tudn theo phép luat tb tung trong qué trinh giai quyét vu an dugc
dam bao.

Vé ndi dung: D& nghi chip nhan mot phan yéu cau cia nguyén don dbi véi
di san 1a phan dat rudng va cin nha 395V, khéng chap nhan yéu cau d6i voi phan
dat vuon vi ddy khong phai 1a di san. Chia di san 1a phan dat rudng va cian nha
395V lam 09 phan cho 08 nguoi thira k&, con mot phan 13 cong stc bao quan di
san ctia ba H d6i voi can nha va ong C d6i voi dat ruong. Chi phi t6 tung céac
duong su cung phai chiu va giai quyét nghia vu an phi theo quy dinh phap luat

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u chimg ctt ¢6 trong ho so vu an dugc tham tra
tai phién tda va can cu vao két qua tranh luan tai phién toa, Ho1 dong xét xur
nhan dinh:

[1] Can ctr tai liéu chimg ct thu thap va trinh bay théng nhét cta cac duong
su, xac dinh: Vo chdéng cu Bui Van H (chét nim 1977) va cu Nguyén Thi Th
(chét nam 2008), hai cuy khong dé lai di chuc. Nhitng ngudi thudc hang thira ké
tht nhat cua hai cu 1a: Ba BUi Thi T, sinh nim 1942; Ba Bui Thi Q, sinh nim
1946; Ba Bui Thi H, sinh nam 1952; Ong Bui Van Q, sinh nam 1948; Ong Bui
bong C, sinh nam 1955; Ba Bui Thi My L, sinh nam 1958; Ba Bui Thi X (chét
nam 2006); Ba Bui Thi C (chét nam 2003). Ngoai ra hai cu c6 mdt nguoi con tén
Bui Thi D, nhung da chét lic nhé. Cy Bui Van H va Nguyén Thi Th khong c6
con riéng, cha me cua hai cu di chét trudc hai cu. Nhu vay hang thira ké cta hai
cu Bui Van H va Nguyén Thi Th con c6 8 dong thira ké.

[2] Tai liéu chimg ct thu thap dugc va thira nhan cua cac duong su ciing da
thong nhat xac dinh 2 bat dong san sau day 1a di san ciia cu Bui Van H va
Nguyén Thi Th dé lai gdm: Nha dat tai dia chi 395V, Phuong B, quan T, Thanh
phé HO Chi Minh; do ba Bui Thi H 13 ngudi quan 1y va dién tich dét ruong (lua)
25.693,4m? tai xa Trung An, huyén Ct Chi, Thanh phd H6 Chi Minh; do 6ng Bui
bong Cuong quan 1y.

[3] DGi v6i phan dién tich dat mau, thd vuon 3.717,5m?, trir phan dién tich
nghia dia, con lai 1a 3.380,8m? tai xa M, huyén C, Thanh pho H6 Chi Minh, theo
yéu cau chia di san cia nguyén don, x¢ét thay:



Ngudn gbc tao 1ap phan dat nay 1a ctua ba Bui Thi Q mua tir ong Nguyén
Vén T vao nam 1972 véi gia 2 triu ddng, di thanh toan du va ba Bui Thi Q da
dugc cAp “Chimg thu cip quyén sé hiru” ddi voi phan dat nay vao nam 1974. Ba
Q quan 1y str dung dét, 1am nha trén dat va ¢ tir khi mua dat dén nay. Vao nhimg
nam 1995, khi ba Q di day hoc thi cu Th & nha 1am thu tuc ding ky cép gidy
ching nhén dat ciia cu Th nhung d3 ké khai luén ca phan dit nay va duogc cip
chung gidy chimg nhan dung tén cu Th.

Khéng c¢6 ching ¢t ndo chirng minh phan dat vuon nay 1a do cu Bui Van H
va Nguyén Thi Th tao 1ap. Khong co tai liéu giéy t0' nao chirng minh cé viéc giao
dich chuyén nhuong hay tdng cho phan dat nay tir ba Q sang cu Th. Ngoal
nguyén don thi tt ca cac duong su thudc hang thira ké con lai déu thong nhat
thira nhan phan dat vuon nay 1a cia ba Q mua va sir dung tir nim 1974 dén nay,
va clng xac dinh phan dat nay cua ba Q chir khéng phai 1a di san cta cu Bui Vin
H va cu Nguyén Thi Th. Céac chimg ctr trén du co s dé ching minh phan dién
tich dat vuon khong phai 1a di san cia cu Bui Van H va cu Nguyén Thi Th.
Nguyén don chi cin cir vao viéc cac thira dat ndy nam trong gidy chting nhan
ding tén cu Th, nhung viéc dung tén nay la khong dung véi su that khach quan
va khong phu hop phap luat nén khong ¢ co sé chap nhan.

Do dién tich dit mau, thd vuon 3.717,5m? khong phai la di san cta cu BUi
Vin H va cy Nguyén Thi Th nén khong dé cap giai quyét nhitng van dé lién quan
dén phan dét nay tai vu an, nhu: Viéc ba Q mua 3. 000m?2 nhung di tu coi néi khai
pha thém thanh dién tich hién tai; Viéc cap gidy chimg nhan cac thira dat nay
dung tén cu Nguyén Thi Th; Viéc cap gidy ching nhan trung lan véi dién tich
giap ranh dat cua ong Vo Van B; Tai san trén phan dat nay c6 nha cua 6ng Bui
Pong C. Nhitng van dé nay khong thudc pham vi giai quyét tai vu an nay.

[4] Bi don va nhitng nguoi lién quan ding vé phia bi don ¢6 yéu cau chia
phan cin nha 395V thanh 11 phan va chia phan dat rudng thanh 12 phan cho mdi
dong thira ké huong 1 phan, con lai: Ddi véi can nha dé 1 phan dung vao viéc thd
clng, 1 phan cho ba Q vi di chiam séc, phung dudng cu Th va 1 phan cho ba H
do c6 cong gin giir, quan 1y, sira chita. P6i voi dat rudng 1 phan cta ba Bui Thi B
chét doc than thi giao cho ba Q quan 1y dung vao viéc thd cing; 2 phan giao cho
ong Bui Pong C quan ly dé thd cang;1 phan chia cho 6ng Bui Péng C hudng
cong stc bao quan. Tai phién toa bi don dé nghi chia phan di san 1a dat ruong
thanh 10 phan. Xét thay:

[5] Ba Bui Thi H 1 ngudi truc tiép gitt gin bao quan di san nha dat 395V, vi
vy xét tinh cho ba duoc hudng cong stc bao quan di san ndy bang gia tri
thém mot suét thira ké. Ong Bui Pong C 13 ngudi tryc tiép giir gin bao quan di
san 1a phan dét rudng, vi vay xét tinh cho dng duoc hudng cong sirc bao quan
di san nay béng viéc chia thém mot suat thira ké. Viéc xét cho ba H, ong
Cudng duoc huong phan cong sirc bao quan di san nay 1a pha hop voi ¥ chi
cia cac duong sy, hop tinh va ding quy dinh phap ludt nén c6 cin cir chap
nhan.

[6] P6i voi yéu cau dé mot phan di san vao viéc tho ciing, xét cu Bui Vin
H va cu Nguyén Thi Th khong 1ap di chuc dé lai mot phan di san vao viéc tho



cling, yéu cau dé mot phan di san vao viéc thd ciing khong dugc sy thoa thuan
thong nhat dong y cua tat ca cdc duong su la dong thtra ké c6 quyén doi véi di
san, vi vay khong c6 co s¢ dé chap nhan.

[7] Cu Bui Vian H va Nguyén Thi Th c6 mdt ngudi con tén Bui Thi D,
nhung nguoi con nay da chét tir nho va khong co ngudi thira ké thé vi, do d6 yéu
cau chia va giao suit thira ké cta ngudi ndy cho ba Q 1a khong ¢6 co so phap luat
dé chip nhan.

[8] P6i v6i yéu cau dugc chia 1 sudt thira ké cho ba Q vi d3 c6 cong chim
soc, phung dudng cu Th. Xét viéc cham soc, nudi dudng cha me la nghia vu va la
quyén cua ngudi con, duge quy dinh tai Luat Hén nhan va Gia dinh. Viéc ba Q
cham soc, nuoi dudng cu Th 1a thyc hién nghia vu va quyén cia con dbi véi me,
day khong 1a can ctr phap ludt dé yéu cau chia va huong thém sut thira ké khi
phan chia di san, dong thoi van dé nay khong duoc sy thoa thuan théng nhét
ddng y cua tat ca cac duong su 1a ddng thira ké co6 quyén ddi véi di san, do d6
yéu cau ndy khong cé co s¢ dé chap nhan.

[9] Vi tai liéu ching cr va trinh bay, tranh ludn cua cac duong sy nhu trén,
d3 co du co sé chimg minh vé nguoi thira ké va di san cta hai cy Bui Van H va
Nguyén Thi Thién. C6 cin ctr dé chap nhéan chia di san ctia hai cu lam 9 phan cho
moi dong thira ké hudng mot phan va mot phan con lai cho nguoi cd cong stc
bao quan di san. Ba Bui Thi H 12 ngudi quan 1y can nha 395V tir trude dén nay
nén chap nhan giao cho ba dugc nhan nha va hoan tra gia tri phan thira ké cho
cac dong thira ké. Di san 1a dat rudng cac duong su co yéu cau chia va nhan
dat nén chap nhan.

[10] Ba Bui Thi T dinh cu ¢ nudc ngoai, ky phan di san 1a phan dét rudng ba
T chi duwoc nhan bang gia tri. Do phan chia hién vét nén tam giao cho ba Q quan
Iy phan dét nay cua ba T, khi ndo ba T ¢6 yéu cau thi phat mai dé dugc nhan bang
gia tri quyén sur dung dat.

[11] V& yéu cau cua cac duong su danh ra 2 mét dat trén phan dat rudng 1am
161 di chung va viéc tu thoa thuan vi tri dat duogc chia cua moi nguoi:

Xét dé nghi danh ra 2 mét trén phan dat rudng lam 16i di chung chila y klen
clia cac duong su co6 mit ma khong phai 1a ¥ chi cua tat ca cac ‘duong su c6 quyen
loi d6i voi di san, mat khac cac duong su cling chua théng nhét cu thé vé vi tri 16
di chung va né c6 phit hop voi muc dich str dung déat theo quy dinh hay khong. Vi
vdy, sau khi nhin dugc phan dat duoc chia, cac duong sy co quyén tu thoa thuan
vé van dé nay, phu hop quy dinh phap luat vé dét dai.

V& vi tri dét chia cua ting ngudi, dé dam bao cho viée thi hanh ban 4n nén
can xac dinh cy thé trén co so phu hop. Cac duong su khi ¢6 nhu cau thi V?tn co
quyén thoa thuén tai giai doan thi hanh an hodc co quyén chuyén do1 quyen su
dung dat theo quy dinh cta phap luat Ve dat dai. Xét viéc giai quyét hai van dé
nay nhu trén khéng anh hudng dén quyén loi cua cac duong su.



[12] Xét vé cac khoan chi phi theo “To khai” ngay 17/8/2020 va trinh bay tai
phién toa cua ba Bui Thi H, ve cac khoan chi phi phai dugc trir ra trudce khi chia
thira ké di san 1a nha 395V:

Cac duong su :nhfraq nhan can nha do cha me¢ mua va xay dung lai. Bé:n nam
2000 thi ba H bo tién dé stra chira nha vdi khoan chi phi 1a 105.000.000 dong.

Déi v6i cac khoan chi phi de hop thuc hoa glay to nha dat (nam 1991 1a
644.800 dong); Chi phi thu tuc gidy t0, thué, ban vé dé xin cap cha quyén (nim
2001 1a 2.802.100 ddng); Stra chita nha, theo Hop ddng sira chita nha ngay
15/3/2000 1a 105.000.000 ddng; thué nha it do ba H dtng tén ndp tai cac bién
lai thu (theo 30 phiéu thu do ba Bui Thi H nop 1a 4.536.074 dong) nhimg khoan
chi phi nay 1a thuc té, bat budc va co chimg tir hop 18 nén c6 cin cr chap nhan.
Cac khoan chi phi cia ba H bo ra dugc chap nhan tong cong 1a 112.982.974
d6ng (1am tron s6 13 112.983.000 ddng). SO tién nay duogc trir ra va hoan tra cho
ba H trude khi chia di san nha 395V.

Riéng d6i v4i cac khoan con lai 1 chi phi duy tu, stra chita nhé d6i v6i nha
& dé phuc vu cho nhu ciu chd & va bao quan di dugc tinh vao phin “cong stic
giit gin bao quan di san” cia ngudi truc tiép quan 1y di san. Viéc ba H yéu cau
tinh binh quan muc tién thué nim 2020 nhan véi thoi gian 45 nam va viéc quy
d6i cac khoan chi phi néu trén theo gia vang, nhu to trinh cta ba H, 1a khéng c6
co so dé chap nhan.

[13] Qua4 trinh t6 tung giai quyét vu an va tai phién toa, ba Q va mot sO
ngudi lién quan ty nguyén dé nghi giao suat thira ké cia minh duoc hudng tir cin
nha cho ba H nhan va huong. Xet day 1a y chi ty nguyén cua duong sy nén dugce
ghi nhan. Riéng d6i voi phan ctia ba Bui Thi T, chi ¢6 van ban ty quyen cho ba H
tham gia td tung nén khong du can cir phap luat dé cong nhan, néu ba T mudn
tang cho ba H thi c6 quyén thuc hién viéc nay bang mot giao dich dan su khac.

[14] Pham vi ndi dung phai giai quyét theo yéu cau ctia duong su tai vu an
nay 1a chia thira ké d6i véi di san cia cu Nguyén Thi Th va Bui Van H cho
ngudi thira ké cia hai cy. DOi voi suat thira ké cia hai nguoi 1a ba Bui Thi X va
ba Bui Thi C thi nhing nguoi thira ké ctia hai ngudi nay c6 quyén ty thoa thuan
chia vi khong c6 yéu cau giai quyét tai vu 4n nay.

_ [15] Chi phi t6 tung do nguyén don déd tam ung chi s6 tién 58.100.000
dong, nhitng nguo1 hudng thira ké phai hoan trd cho cho nguyén don, theo ty 1€
tuong tng vo1 phan dugc hudng.

[16] An phi: Cac duong sy phai chiu tinh trén gia tri dugc huong. Riéng
cac duong su la ba Bui Thi H; 6ng Bui Dong C; ba Bui Thi Q; éng Bui Van Q va
ba Bui Thi My L thudc dién nguoi cao tudi va tai phién toa c6 yéu cau nén xet
chap nhan mién 4n phi, theo quy dinh tai cac Piéu 12, 15 va 48 cua Nghi quyet 50
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi vé an
phi va 1¢ phi Toa an.



- Tucoso nhiing ching ctr chﬁ:pg minh dugc phéan tich nhan dinh trén, xét y
kién dé nghi cua Pai dién Vién ki€m sat tai phién toa la phu hop va c6 can cu
phap luat.

Vi cdc I€ trén,
QUYET PINH:

Cén cir Piéu 26, 37, khoan 2 Piéu 153, khoan 2 Diéu 165, Diéu 228, 273,
479 Bo luat T6 tung dan sy ndm 2015;

Ap dung Diéu 634, 640, 676, 685, 734 Bo luat Dan sy ndm 2005;

Cian cir Phap 1énh vé an phi, 1& phi Toa an nam 2009 va Nghi quyet sO
326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thuong vu Qudc hoi vé 4n
phi va 1€ phi Toa an.

Tuyén xu:
1. Xéc dinh di san cia cu Nguyén Thi Th va cu Bui Van H gom:

- Nha dat tai dia chi 395V, Phuong G, quan B, Thanh phé H6 Chi Minh;
Theo Gidy chung nhan quyén sé hitu nha & va quyén sir dung dat & do Uy ban
nhan dan quan Tan Binh, Thanh phé H6 Chi Minh cap ngay 23/9/2003 (HO so
gbc s6 233/2003); Gia tri: 6.205.973.300 dong (lam tron so), trir cac khoan chi
phi tra cho ba Hué 1a 112.983.000 déng, Gia tr1 di san con lai la: 6.092.990.300
dong.

- Dién tich dat ruong (l0a) 25.693,4m? tai xa A, huyén C, Thanh phd H6 Chi
Minh (Céc thira: 631, 632, 647, 648, 649, 650, 645, 644, 646, 722 Gidy chimg
nhan quyén st dung dat do UBND huyén C cip, vao s6 s6 1059 QSDD/PG ngay
14/6/2001; cac thira: 721 , 720, 719, 718, 767, 766, 763, 762, 723, 724, 759, 760,
761 Gidy chimg nhan quyén st dung dat do UBND huyén C cip, vio sb sd 891
QSDD/DG ngay 17/5/2001; cac thira: 764, 765, 768 Gidy chimg nhan quyén sir
dung dit do UBND huyén C cap, vao s6 s6 1060 QSDD/DG ngay 14/6/2001);
Gia tri: 26.909.905.410 dong.

2. Khoéng chip nhan phan yéu ciu cia nguyén don yé viéc xac dinh di san
cua cy Nguyén Thi Th va cu Bui Van H va chia thura k€ doi voi dién tich dat mau,
tho vuon 3.717,5m? (trir phan dién tich nghia dia, con lai 1a 3.380,8m°) tai xa A,
huyén C, Thanh pho Ho Chi Minh (Tai Ban do hién trang vi tri ti 1¢ 1/500 do
Cong ty TNHH Do dac va Tu van Y 1ap nam 2016).

3. Chia di san cta cy Nguyén Thi Th va cy Bui Van H nhu sau:

3.1- Chia di san 1a nha dat s6 395V, Phuong G, quan B, Thanh phd Ho Chi
Minh lam 09 phan cho mo6i dong thira ké huéng 01 phan, con 01 phan 1a cong surc
bado quan cua ba Bui Thi H.

~ Giao cho ba Bui Thi H nhén nha dét s6 395V, Phudng G, quén B, Thanh
pho HO6 Chi Minh; Ba Bui Thi H phai hoan tra gia tri cho 07 dong thira ké gom:
1- ba Bui Thi T, 2- ba Bui Thi Q, 3- éng Bui Van Q, 4- 6ng Bui Pong C, 5- ba
Bui Thi My L, 6- Nhitng nguoi thira ké ctiia ba Bui Thi X (6ng Bui Tuan P, 6ng
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Lé Phi H, ba Lé Thi Hoai T va nguoi thira ké ctia ong Lé Phi H), 7- Nhiing nguoi
thura k€ cua ba Bui Thi C (6ng Bui Ngoc H, ba Bui Ngoc M, 6ng Bui Thanh T,
ong To6 Hiru P, 6ng T6 Hiru H), moi dong thira k& so tién la: 676.998.922 dong.

Truong hop ba Bui Thi H khong thuc hién viéc hoan tra sd tién nhu trén, khi
¢ yéu cau thi hanh 4n thi thuc hién ban nha dit sb 395V, Phuong G, quan B,
Thanh ph H6 Chi Minh. Sau khi trir chi phi ban nha theo quy dinh va tru s6
tién vé khoan chi phi tra cho ba H 112.983.000 dong, sb tién con lai dugc chia
cho ba Bui Thi H hudng 2/9 va 07 dong thira ké (néu trén) mdi dong thira ké
huong 1/9.

Ghi nhan su tur nguyén cua céq ong, ba: Bﬁi Thi Q, Bui Van Q, Bui D(A)n,g C,,
Bui Thi My L vé vi¢éc giao ky phan thtra ké cia minh (tir di san 1a nha dat so
395V) cho ba Bui Thi H dugc nhéan va hudng.

3.2- Chia dién tich dat ruong (laa) 25.693,4m? tai xa A, huyén C, Thanh phd
Hb Chi Minh 1am 09 phan: 6ng Bui Pong C duoc nhan 02 phan [phan sé (3) va
s6 (4)] va 07 dong thira ké con lai mdi ngudi duwoc nhan 01 phan, gdm: 1- ba BUi
Thi T hudéng gia tri quyén sir dung dat [phan s6 (5)], 2- ba Bui Thi Q [phan s
(6)], 3- 6ng Bui Van Q [phan s6 (7)], 4- ba Bui Thi H [phan sé (8)], 5- ba Bui Thi
M§ L [phan s6 (9) ], 6- nguoi thira ké cta ba Bui Thi X (gom: 6ng Bui Tuan P,
6ng Lé Phi H, ba Lé Thi Trang H va ngudi thira ké ciia 6ng Lé Phi H) [phan s6
(1)], 7- ngudi thira ké caa ba Bui Thi C (gom: ong Bui Ngoc H, ba Bui Ngoc M,
ong Bui Thanh T, 6ng T6 Hitu P, 6ng Té Hiu H) [ phan s6 (2)]; Theo “BAN PO
HIEN TRANG VI TRI” do Cong ty TNHH Po dac Pia 6¢ Xay dung Dich vu nha
dat K 1ap ngay 06/7/2022 (dinh kém ban 4n).

Giao cho ba Bui Thi Q quan Iy phan dét ctia ba Bui Thi T dugc chia. Khi ¢6
yéu cau thi hanh an, thi phat mai dé ba T dugc nhan bang gia tri quyén st dung
dat.

4. Chi phi t6 tung: Cac duong sy phai hoan tra cho 6ng Lé Phi H tién chi phi
t6 tung theo phan nhu sau: Ba Bui Thi H s tién 7.647.300 dong; 6ng Bui Pong C
s6 tién 11.718.700 dong; Cac dong thira ké con lai (05 ngudi) gdm: 1- ba Bui Thi
T, 2- ba Bui Thi Q, 3- 6ng Bui Van Q, 4- ba Bui Thi My L, 5- Nhitng ngudi thira
ké cua ba Bui Thi C (6ng Bui Ngoc H, ba Bui Ngoc M, dng Bli Thanh T, dng T6
Hitu P, 6ng T6 Hitu H) mdi nguoi 12 6.455.500 dong.

5. An phi so tham:

- Ong L& Phi H phai chiu 75.333.900 dong, trir vao s tién tam tng dd ndp
750.000 dong (Bién lai AG/2010/04363 ngay 29/10/2012 cua Cuc Thi hanh an
dan sy Thanh phd H6 Chi Minh), con phai ndp thém: 74.583.900 dong. Ba BU
Thi T phai chiu 75.333.900 dong. Nhitng nguoi thira ké cua ba Bui Thi C (dng
Bui Ngoc H, ba Bui Ngoc M, 6ng Bui Thanh T, éng Té Hiru P, 6ng T6 Hiru H)
phai chiu 75.333.900 dong.

- Mién 4n phi cho ba Bui Thi H; 6ng Bui Péng C; ba Bui Thi Q; 6ng Bui Vin
Q va ba Bui Thi My L.
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Truong hop ban an duoc thi hanh theo qui dinh tai diéu 2 Luat thi hanh an
dan sy thi nguoi duoc thi hanh an, ngudi phai thi hanh an c6 quyén thoa thuan thi
hanh &n, quyén yéu ciu thi hanh an, tuy nguyén thi hanh 4n hodc bi cudng ché thi
hanh &n theo qui dinh tai céac diéu 6, 7, 9 Luat thi hanh 4n dan sy; thoi hiéu thi
hanh an dugc thuc hién theo qui dinh tai diéu 30 Luét thi hanh an dén suy.

Cac duong su co quyen khang céo trong thdi han 15 ngay ké tir ngay tuyén

an. D6i voi duong su vang mat tai phién toa va khong c6 nguoi dai dién thi thoi
han trén tinh tir ngay duoc tong dat ban an.

Noi nhin: TM. HQI PONG XET XU SO THAM

- TAND t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND cip cao tai TP.HCM;

- VKSND TP.HCM; X

- Cyc THA DS TP.HCM:; (ba ky)

- Cac dqong su;
- Luu ho so, van phong (T.50).

Pham Hong Gidng
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