TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM

TAI THANH PHO HO CHi MINH Doc 1ap — Tw do — Hanh phiic

Bén an sb: 175/2019/HS-PT
Ngay 12 thang 4 nam 2019

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hji ddng xét xir phiic thim gom co:
Tham phan - Chu toa phién toa:  Ong Pang Québc Khoi
Céc tham phén: Ong Huynh Séang

Ong Pham Coéng Muoi

Thw ky phién toa: Ong L& Pirc Anh - Thu ky Tda 4n nhan dan Cap cao tai
Thanh ph6 Chi Minh.

Dai dién Vién kiél~n sat nhan dan Q?ip cao tai Thanh phé Chi Minh tham
gia phién toa: Ong Nguyén Tan Thong - Kiém sat vién

Ngay 12 thang 4 ndm 2019, tai Try s6 Toa an nhan dan Cép cao tai Thanh phf)
Chi Minh; tién hanh m& phién toa cong khai xét xur phiic tham vu &n hinh sy thu 1y so:
688/2018/HSPT ngay 29 thang 11 ndm 2018 doi v6i bi cdo Tran Thanh N do co
khang nghi do1 v6i ban an hinh sy so tham so6: 373/2018/HS-ST ngay 19/10/2018 cua
Toa an nhan dan Thanh pho H6 Chi Minh.

1/- Bi cdo bi khang nghi:

Tran Thanh N; gidi tinh: Nam; sinh nam: 1990 tai Thanh phé HO Chi Minh‘;
noi dang ky ho khau thuong tra: ap Trung L, xa Ba B, huyén Hoc M, Thanh ph6 H6
Chi Minh; cho 6: ap M, xa Tan X, huyén Hoc M, Thanh pho Ho Chi Minh; quoc tich:
Viét Nam; dan toc: Kir}h; ton giao: Kh()ng: trinh d§ hoc van: 10/12; nghé nghiép:
Khong; con dng Tran Hong N1 va ba Nguyen Thi E; hoan canh gia dinh: Chua c6 ve,
con; tién an, tién sy: Khong. Bi bat tam giam tir ngay 02/5/2018 (Cé6 mat);

- Nguoi bao chira cho bi cdo T ran Thanh N: Ong Tran Pic H- thudoc Poan
Luat su Thanh phé H6 Chi Minh (C6 mat);

2/- Ngwoi cé‘quyén loi, nghia vu lién quan khong lién quan dén khdng cdo,
khdng nghi: Ba Tran Thi Hong N, sinh nam 1952 (vang mat);

NOI DUNG VU AN:



Theo cac tai li¢u co6 trong ho so vu 4n va dién bién tai phién toa, no1 dung vu an
duoc tom tit nhu sau:

Vao luc 16 gio 20 phat ngay 02/5/2018, tai trude khu vuc cong truong THCS
Ly Chinh T, thudc &p Dan T, x& Tan Thoi N, huyén Hoc M, Thanh pho Hb Chi Minh,
Poi Canh sat diéu tra toi pham | vé ma tuy Cong an huyén Hoc M bt qua tang Tran
Thanh N dang c6 hanh vi cat gidu trai phép chit ma tuy, thu giit trong tai quan cua N
01 goi nylon chura tinh thé khong mau, qua giam dinh 12 ma tuy ¢ thé ran co khoi
luong 1,8508 gam loai Methamphetamine (MA) va 01 bich nylon mau trang (bén
ngoai c6 ghi chit “SHOP TU NGUYEN”) treo bén phai gac ba ga xe mo t6 bién s6
51Y4-7900 do N diéu khién, bén trong bich c6 01 hop gidy mau do dung 01 goi nylon
chuta tinh thé khong mau, qua giam dinh 1a ma tuy & thé ran céd kh01 lugng 50,0340
gam loai MA. Tién hanh kham xét khan cap noi & cua N tai s6 239, t6 1, ap M, xa Tan
X, huyén Hoc M, Co quan Canh sat diéu tra thu giir: 01 t6 sanh mau tring trén nén
nha gan goc tuong c6 02 gbi nylon chira tinh thé khong mau, qua giam dinh 12 ma tuy
& thé ran c6 khoi luong 6,2842 gam lai MA; 01 goéi nylon chta tinh thé khong mau,
qua giam dinh 13 ma tuy & thé ran c6 khéi luong 10,8659 gam loai MA. (Két luan
giam dinh s6 824/KLGD-H ngay 07/5/2018 ciia Phong K§¥ thuat Hinh sy - Cong an
Thanh phé HO Chi Minh).

Tai Co quan diéu tra, Tran Thanh N khai nhén d nhiéu 14n mua ma tuy vé dé
ban lai cho ngudi khac kiém 101, cu thé:

V4o thang 4/2018, N mua ma tuy da dang tinh thé mau tring, niang khoang 20
gam cua mot nguoi dan ong tén L (khong 13 lai lich). L noi voi N day la ma tuy co
chat luong kém, co thé tron vao ma tuy da dé ban lai cho nguoi khac. Sau do, N da 02
lan mua ma tuy dang da ctia mot ngudi dan ong tén T (khong rd lai lich) rdi ban lai
cho mdt nguoi tén L (khong 16 lai lich) nhu sau:

Lan thir 1: Vao ngay 26/4/2018, N mua 50 gam ma tuy da cia T (do mot nguoi
dan éng khéng ré lai lich di giao) v6i gia 21.000.000 dong rdi ban lai s6 ma tuy nay
cho L véi gia 23.000.000 dong. L da tra cho N 20.000. 000 dong, con ng lai 3.000.000
dong.

Lan thir 2: Vao ngay 02/5/2018, N tiép tuc mua 50 gam ma tiy cua T (do mot
ngudi dan ong khong rd lai lich di giao), hai bén thoa thuan gia 1a 21.000.000 dong,
viéc thanh toan tién s& duoc thuc hién sau khi N ban hét s6 ma tuy nay. Sau khi nhan
ma tuy, N bot lai mot it ma tuy vira mua r61 phan chia thanh 03 goéi nhé dé st dung,
dong thoi N iy thém ma tuy mua cua L roi tron lai cho du khéi lugng 50 gam va di
giao cho L. N str dung xe mo6 t0 bién s6 51Y4-7900 di dén trudc khu vuc cOng truong
THCS Ly Chinh T, thudc 4p Dan T, xa Tan Thai N, huyén Héc M, Thanh phd Hb Chi
Minh dé don xe khach di giri ma tuy cho L thi bi bét qua tang nhu trén.

Déi voi s6 ma tuy bi thu giir khi bat qua tang, N khai nhan N mua ban 50,0340
gam loai MA va sir dung 1,8508 gam loai MA. D6i v6i s6 ma tuy bi thu giir khi kham
xét not &, N khai nhan N mua ban 10,8659 gam loai MA va sir dung 6,2842 gam loai



MA. Nhu vay, tépg khéi luong ma tuy N tang trir ¢ mua ban 1a 60,9888 gam loai
MA va tang trit dé€ st dung la 8,1350 gam loai MA.

* Tai Ban 4n so thdm s0: 373/2018/HS-ST Ngay: 19/10/2018 cua TAND
TP.HCM Quy¢ét dinh:

- Tuyén bd:

+ Tran Thanh N khong pham t6i “Tang trit trdi phép chit ma tuy” .

+ Tran Thanh N pham t0i “Mua bdn trdi phép chat ma tuy”

- Ap dung diém b khoan 3, khoan 5 Diéu 251; diém s khoan 1 va khoan 2 Piéu
51 B0 luat Hinh sy ndm 2015 stra d61, b6 sung nam 2017.

~ Xu phat: Bi cao Tran Thanh N 16 (muoi sdu) nim ti vé tdi “Mua bén trdi phép
chat ma tuy”. Thoi han tu tinh tr ngay 02/5/2018.

- Budc bi cdo Tran Thanh N nop phat s6 tién 1a 10.000.000 déng dé tich thu,
ndp ngan sach nha nudc.

Ngoai ra Ban an so thé}n con tuyén vé bién phép tu phéap; xir 1y vat ching;
nghia vu an phi hinh sy so thdm va quyén khéng cido cua nhiing nguoi tham gia to
tung.

Sau khi xét xir so tham bi cdo Tran Thanh N khdng khang céo. Ngay
01/11/2018 Vién truong- Vién kiém sat nhan dan TP.HCM ban hanh Quyét dinh
khang nghi s6 56/QD-VKS-P1 d61 voi ban an so thdm néu trén voi ly do: tuyén bi cdo
chi pham t0i “Mua ban trai phép chat ma tiy” 1a chua xem xét danh gia toan dién cac
ching cur d6i véi hanh vi pham tdi cua bi cao Tran Thanh N. Qua phan tham van,
tranh lu@n lam phat sinh tinh tiét méi lam kha nang thay doi t9i danh véi bi cao nang
hon t6i danh ma Vién kiém sat truy t6, nhung Hoi dong xét xur khong hoan phién toa
dé tra ho so diéu tra bd sung, ma tiép tuc xét xir tuyén bd bi cdo Tran Thanh N “Mua
bdn trdi phép chit ma tiy’ " va khong pham 41 “Tang trir trai phép chdt ma tiy” 1a vi
pham nghiém trong thu tuc t6 tung vé gidi han xét xét duge quy dinh tai khoan 3 Diéu
298 BO luat td tung hinh sy nam 2015 d}rqc stra d6i, bd sung nam 2017, nén dé nghi
cap phtic tham huy toan bd ban an so tham dé dicu tra, truy to, xét xur lai theo thu tuc
chung.

Tai phién toa phuc thAm, bi cdo Tran Thanh N x4c dinh toan bd sb ma tuy co
trong lugng 69,1238 gam loai MA ma cong an thu gilr dugc trong ngay 02/5/2018 la
cua bi cdo mua cua nguoi khac nham muc dich dé ban lai, kiém 1o1.

Kiém sat vién dai dién cho Vién kiém sat nhan dan cép cao tai Thanh vphfr)‘ Hb
Chi Minh, gitr nguyén khang nghi va d€ nghi huy toan bo ban an so tham, chyén ho so
vu an cho cap so tham dé diéu tra, truy to, xét x1r lai theo thu tuc chung.

Can cit vao cdac ching cu, tai ligu da duoc tham tra tai phién toa phiic tham;
can cir vao ket qua tranh tung tai phién toa, trén co so xem xét ddy du, toan dién cdac
tai liéu, chung cu, y kien cua Vién kiém sat, bi cao;

NHAN PINH CUA TOA AN:



[1] V& hinh thirc: Xét khang nghi ctia Vién kiém sat nhan dan Thanh phd Ho
Chi Minh trong han luat dinh duoc chép nhan xét xur theo trinh ty phuc tham.

[2] V& ndi dung:

[2.1]- Theo 161 khai nhén cta bi cao Tran Thanh N, dbi chiéu véi céc tai liéu
chung ctr d3 thu thap duoc c6 luu trong hd so vu an; Hoi dong xét xir phic thim co
cian ct xac dinh: Vao lac 16 gid 20 phat ngay 02/5/2018, tai trudc khu vic cong
truong THCS Ly Chinh T, thugce ap Dan T, x4 Tan Théi N, huyén Hoc M, Thanh phé
H6 Chi Minh, D6i Canh sat diéu tra toi pham Ve ma tuy Cong an huyén Hoc M bat
qua tang Tran Thanh N dang c¢6 hanh vi cat gidu trai phép chat ma tuy, thu giit trong
tai quan cua N 01 géi nylon chira tinh thé khong mau, qua giam dinh 13 ma tuy & thé
ran c6 khdi luong 1,8508 gam loai Methamphetamine (MA) va 01 bich nylon mau
tréng (bén ngoai co ghi chir “SHOP TU NGUYEN?”) treo bén phai ‘gac ba ga xe mo6 to
bién s6 51Y4-7900 do N diéu khién, bén trong bich ¢6 01 hop gidy mau do dung 01
g6i nylon chura tinh thé khong mau, qua giam dinh la ma tuy & thé rin co khoi luong
50,0340 gam loai MA. Tién hanh kham xét khan cap noi & ciia N tai s6 239, t0 1, ap
M, xa Tan X, huyén Hoc M, Co quan Canh sat diéu tra thu git: 01 t6 sanh mau trang
trén nén nha gan goc tuong c6 02 goi nylon chira tinh thé khong mau, qua gidm dinh
14 ma tuy & thé ran co khdi luong 6,2842 gam lai MA; 01 goi nylon chura tinh thé
khéng mau, qua giam dinh 1a ma tuy ¢ thé ran c6 khéi luong 10,8659 gam loai MA.

[2.2]- V6i nhing vat chimg thu gitr duge néu trén, tai cdo trang sd 367/CT-
VKS-P1 ngay 13/9/2018 cua Vién truong- Vién kiém sat nhan dan Thanh phd H6 Chi
Minh da truy t bi cao Tran Thanh N pham 02 t0i, cu thé:

- To1 “Mua ban trai phép chdt ma tuy” co trong lugng 60,9888 gam loai
Methamphetamine theo diém b khoan 3 Piéu 251 Bo luat Hinh sy nim 2015 sira ddi,
bd sung ndm 2017.

- Toi “Tang triv trdi phép chat ma tiy” c6 trong luong 8,1350 gam loai
Methamphetamine theo diém g khoan 2 Diéu 249 B6 luat Hinh sy nam 2015 sira doi,
bd sung ndm 2017.

[3]- Tuy nhién, tai phién tda so tham bi cdo Tran Thanh N c6 thay di 101 khai;
bi c4o xac dinh toan bo sb ma tuy co trong lugng 69,1238 gam loai MA ma cong an
thu giit duoc trong ngay 02/5/2018 14 ctia bi cdo mua ciia ngudi khac nham muyc dich
dé ban lai, kiém 19i.

[3.1]- Do d6; Ban an so tham Ban an so tham sb: 373/2018/HS-ST Ngay
19/10/2018 ctia Toa an nhan dan Thanh phé H6 Chi Minh chép nhén 16i khai nhan
ctia bi cdo Tran Thanh N tai phién toa va két luan bi cao Tran Thanh N c6 hanh vi
mua ban trai phép chat ma tay d6i véi trong 1u’ong ma tay 8,1350 gam loai
Methamphetamine (Trong lwong nay theo cdo trang cua vién kiém sat truy t6 bi cdo N
pham 4i tang trit trdi phép chdt ma tiy) va truyén bd bi cdo Tran Thanh N “Mua bdn
trdi phép chdt ma tiy” d6i véi trong luong ma tay 8,1350 gam loai MA néu trén.



[3.2]. Hoi dong xét xtr phuc tham nhan thay, gitra 02 t6i danh “Mua bdn trdi
phép chdt ma tiy” va “Tang trit trdi phép chdt ma tiy” duoc quy dinh tai cac Diéu
249, 251 B6 luat Hinh sy nam 2015 stra doi, bd sung nam 2017, thi t01 danh “Mua
ban trai phep chat ma tiy” 14 t6i danh nang hon so voi t0i danh “Tang trir trai phép
chdt ma tiy”. Do d6 Béan 4n so tham sd: 373/2018/HS-ST Ngay 19/10/2018 cua Toa
an nhan dan Thanh phd H6 Chi Minh tuyén bd bj cdo Tran Thanh N pham t0i “Mua
ban trai phép chat ma tiy” d6i voi trong lugng ma tay 8,1350 gam loai MA (ndng
hon so voi toi danh ma Vién kiém sat da truy t6) ma khong tra hé so cho Vién kiém
sat truy t6 lai 12 vi pham nghiém trong vé tha tuc t6 tung theo quy dinh tai khoan 3
Piéu 298 B¢ luat t tung hinh sy ndm 2015. Vi vdy can chip nhian Quyét dinh khang
nghi s6 56/QD-VKS-P1 ngay 01/11/2018 ciia Vién truong- Vién kiém sat nhan dan
TP.HCM. Huy toan bd Ban an so tham sb: 373/2018/HS-ST Ngay 19/10/2018 cua
Tda an nhan dan Thanh phd H6 Chi Minh, giao hd so vu an cho cap so tham dé diéu
tra, truy td, xét xir lai theo thu tuc chung.

[4] Bi cao Tran Thanh N khong phai chiu 4n phi hinh sy phac tham.

Vi cac lé trén,

QUYET PINH:

q oAp dung diém c khoan 1 Diéu 355 Bo luat td tung hinh sy nam 2015 dugc sua
doi, bo sung nam 2017,
Chap nhén Quyét dinh khang nghi s6 56/QD-VKS-P1 ngay 01/11/2018 cua
Vjén truong- Vién kiém sat nhan dan TP.HCM. Huy toan bo ban an ,hinh su so tham
s0 373/2018/HS-ST Ngay 19/10/2018 cua Toa an nhan dan Thanh pho H6 Chi Minh.
Chpyén hé so vu 4n cho Vién kiém sat nhan dan Thanh phé H6 Chi Minh, diéu
tra, truy to, xét xu lai theo thu tuc chung.

Ban an phtc thim co hiéu luc ké tir ngay tuyén an.

TM. HQI PONG XET XU PHUC THAM
Noi nhin THAM PHAN - CHU TOA PHIEN TOA

- Toda 4n nhén dan tdi cao;

- VKSND cép cao tai TP. HCM;

- TAND TP. HCM;

- VKSND TP. HCWM;

- Cuc thi hanh an dan sy TP. HCM;

- S6 Tu phap TP. HCM;

- Cong an TP. HCM;

- Luu. Pang Quoc Khéi



