TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phic

Quyét dinh giam d6c thim

S6: 04/2024/KDTM-GDT

Ngay 11-01-2024

V/v tranh chép hop dong thi cong

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Thanh phin Uy ban Thim phdn Toa dn nhén din cip cao gom cé:
Tham phan — Chi toa phién toa: ba Huynh Thanh Duyén
Céc Tham phan: ong Hoang Thanh Diing
ong Vo Van Khoa
Thuw ky phién toa: ong Pham Anh Quéan — Tham tra vién.

Dai dién Vién kiém sit nhin din cap cao tai Thanh pho Hoé Chi Minh
tham gia phién tda: 6ng Pham Ba Duy — Kiém sét vién cao cap.

~ Ngay 11 thang 01 nam 2024, tai try s6 Toa an nhan dan cap cao tai Thanh
ph6 H6 Chi Minh m¢ phién toa giam doc tham xét xur vu an kinh doanh thuong
mai vé “Tranh chdp hop dong thi cong” gitta cac duong su:

1. Nguyén don: Cong ty C6 phan X1;

Tru sé: I N, phuong N, Quén A, Thanh phd H6 Chi Minh.
Ngudi dai dién theo oy quyén:

1.1. Ong Nguyén Viét T, sinh nam 1987;

1.2. Ong Tran Tién L, sinh nam 1993;

Cung dia chi: I N, phuong N, Quan A, Thanh phé Ho Chi Minh.
2. Bi don: Cong ty C6 phan T1;

Tru s6: 2W U, Phuong B, quin B, Thanh phé H6 Chi Minh.
Nguoi dai dién theo Gy quyén: 6ng V& Xuan C, sinh nam 1983;

bia chi: Cén,h(f) I, Chung cu ‘N, s6 C, DPuong s6 G, t6 I, khu phé C,
phuong T, thanh pho T, Thanh ph6é H6 Chi Minh.

NOI DUNG VU AN:

Nguyén don Cong ty Co phan X1 va Vit tw Xdy dung do nguwoi dai dién
theo uy quyén trinh bay:



Ngay 05/4/2017, Cong ty C6 phan X1 (goi tit 1a C1) da ky két Hop dong
thi cong xdy dung sé 48/2017/HDXD/DXG-CBM (goi tat 1a Hop dong) véi
Cong ty Co phan T1, tén goi hién nay 1a Cong ty C6 phan T1 (goi tat 1a Pat X).
Theo d6, Pat X 1a chu dau tu giao CBM 1a nha thau thi cong két cu phan mong
va két cau phan khung thudc Du 4n Chung cu thuong mai dich vu, phuong P,
Quan G, Thanh phé HO Chi Minh (LUXGARDEN) tai dja chi: C N, phuong P,
Quan G, Thanh phé H6 Chi Minh. Hinh thtc ctia hgp dong 1a don gia co dinh,
khéi lugng thuc té, gia tri hop dong tam tinh tai thoi diém ky hop dong la
168.250.000.000 dong.

Sau khi hop dong dugc ky két, phia Pat Xanh nhiéu 1an thay doi ban vé
thiét ké cua cong trinh. Can ctr cac ban vé cua Dat X, CBM d thi cong hoan
thanh cong trinh ding tién d6 v6i khdi luong thi cong thuc té (43 bao gdm VAT)
1a 185.999.158.230 dong.

Pén nay, cong trinh LUXGARDEN d# hoan thanh dua vao st dung. Tai
Bio c4do hoan thanh thi cong xdy dung hang muc coéng trinh s6
27/2018/DXG/KTKDA ngay 02/7/2018, Pat X di xac nhan: “Thyc té hién
truong cong trinh da duge nha thau thi cong dam bao yéu cau ki thuat, my thuat
theo cac tiéu chuan, quy chuan hién hanh, dap Gng cac yéu cau thiét ké dé ra.
Cong trinh dugc thi cong dung theo ho so thiét ké ban vé& thi cong va nhing thay
d6i thiét ké da duoc chap thuan”.

Ngay 20/8/2018, Cuc G vé chat luong cong trinh xdy dung di ban hanh
Thong bao s6 145/GD-GPI chap thuan két qua nghiém thu cua cha dau tu dua
vao st dung ddi véi coéng trinh LUXGARDEN. Vao cac ngay 09/7/2018,
11/7/2018, 13/7/2018, 16/7/2018, 17/7/2018 va 04/8/2018, CBM da ban giao
cho Pat X day du hd so quyét toan hop dong va hét thoi thoi han 15 ngay Dat
Xanh khong c6 yéu cau stra doi, bd sung nao ddi véi hd so quyét toan nhan dugc
tir CBM. Tuy nhién, phia D4t X khong thuc hién nghia vu quyét toan hop dong
va khong thanh todn cho CBM theo gia tri thi cong thuc té.

Tinh dén ngay 15/10/2018, Pat X méi chi thanh toan cho CBM sb tién la:
153.189.010.250 ddng. Can clr vao phan khéi luong thuc té theo két luan giam
dinh thi s tién con lai Pat X chua thanh todn cho CBM 1a 30.768.996.636 dong
cu thé nhu sau:

1. Phan tron goi: 45.323.559.101 dong (bao gdm 10% VAT):
- Cong tac so bd ban dau: 21.531.443.859 dong.

- Bién phap thi cong: 17.623.753.799 dong.

- Cong tac dao va dip: 2.048.037.888 dong.

2. Phan khéi lugng thyc té theo két luan gidm dinh: 138.634.447.785 dong
(bao gom 10% VAT).

Tong cong: 1 +2 = 183.958.006.886 dong.
Pat xanh da thanh toan: 153.189.010.250 dong.
Con lai: 30.768.996.636 dong.



Ngoai ra, trong qué trinh thuc hién hop déng, CBM phai tam dung thi
cong do D4t Xanh ban giao mit bang khong du diéu kién thi cong khi chua dugce
cap Gidy phép xay dung ma khong thong bao cho CBM biét. Ngay 03/7/2017,
Pat X moi duge So Xay dung cap Gidy phép xay dyng. Nhu vay, Lénh khoi
cong s6 08/2017/LKC/QLXD/LUG ngay 07/4/2017 cia Pat X 1a khong hop
phdp va ngay 09/6/2017 Pat X dia guoi cho CBM Coéng vin sd
327/2017/DXG/QLXD/Lug thong bao sé€ thanh todn cho CBM cac chi phi phat
sinh do viéc tam ding thi cong nhung dén nay Pat X van khong thyuc hién. Mic
di CBM da nhiéu lan yéu cau Dat Xanh quyét toan hop dong va thanh toan sd
tién con lai cho CBM nhung Pat X lién tuc né tranh, khong thuc hién nghia vu
thanh quyét toan hop dong cho CBM cuia Pat X 1a vi pham hop dong, xam pham
nghiém trong dén quyén, loi ich hop phép cia CBM.

CBM khoi kién yéu cau Toa an tuyén:

1. Cong nhan gia tri quyét toan Hop dong thi cong xay dung s6:
48/2017/HDXD/DXG-CBM giita CBM va bat Xanh theo khoi lugng thi cong
thuc t€ 1a 185.999.158.230 dong.

2. Buoc Dt X phai tra cho CBM sO tién chua thanh toan (da bao gom
VAT) Hop dong goém 2 phan la phan tron gbi va phan khéi lugng thuc té, don
gia co dinh. Tong gia tri CBM thuc té thi cong (gom VAT) la 183.958.006.886
dong. CBM dé nghi Toa an cong nhan gia tri quyét toan cong trinh 1a
183.958.006.886 dong Gia tri Pat X di thanh toan (goém VAT) la
153.189.010.250 dong Nhu vdy, Pat X con phai tra cho CBM s tién 1a
30.768.996.636 dong.

3. Chi phi dimg thi cong: Budc Pat X phai boi thuong cho CBM céc chi
phi phat sinh do viéc tam dung thi cong v6i sb tién tam tinh (d4 bao gom VAT)
14 6.068.525.067. Do khi khoi cong, chua c6 gidy phép xay dung nén cong trinh
phai tam dung thi cong 35 ngay va CBM li¢t ké cac chi phi phat sinh do viéc
tam dung thi cong. Noi dung nay duoc Pat X xac nhan tai Cong van sb 327
ngay 09/6/2017. Can cir diém @ khoan 1 Piéu 113, diém a khoan 4 Diéu 146
Luat Xay dung 2014, Dat X phai boi thuong cho bén nhdn thau do nguyén nhan
ctia bén giao thau dan dén cong viéc theo hop ddng bi gian doan.

4. Lai cham tra: Theo Cong cian sd 1885/BIDV.HCM-KHDN1 ngay
16/6/2022 ctua Ngan hang Thuong mai C6 phan P (B) — 1a ngan hang C1 mo tai
khoan thanh toan, mirc 13i suat qua han 1a 12%/nam.

Mirc 13i suat qua han trung binh trén thi truong hién nay 1a tir 11%/nam
dén 12%/nam. Tuy nhién, CBM chi yéu cau murc 13i suat 13 10,5%/nam theo don
khoi kién, thap hon muc 13i suat qua han ciia cic ngan hang. Thoi gian tinh 14i
cham tra tinh tir khi P4t X vi pham nghia vu thanh toan sau 15 ngay ké tir ngay
09/7/2018 1a ngay CBM gtri dii hd so thanh toan hop 16 tirc 1a: tir 24/7/2018 dén
ngay 10/8/2022 1a 1.478 ngay.

30.768.996.636 dong x 10,5%/nam x 1.478 ngay = 13.264.001.633 dong.
5. Phat vi pham:



Diéu 10.10 cua hop dong quy dinh:
“10.10 Phat bén A cham thuc hién nghia vu thanh toan”

Khi thye hién hop dong, Pat X chuyén tién cho CBM thong qua Ngan
hang Thuong mai C6 phan V (V1). Tuy nhién, hién tai ngan hang ma Pat X
dang giao dich la Ngén hang Thuong mai C6 phan C2 (V2) Mat khac lai suét
tién gui ky han 01 thang tai V2 (3.1%/ndm) nho hon 13i suat tlen gui ky han 01
thang tai V1 (3.9%/nam). Do d6, nguyén don lwa chon i suit tién giri ky han
01 thang tai V2 1a 3.1%/nam.

Thoi gian tinh 13i phat vi pham tinh tir khi DAt X vi pham nghia vu thanh
toan sau 15 ngay ké tir ngay 09/7/2018 1a ngay CBM giri du hd so thanh toan
hop 1& va cong thém 30 ngdy theo quy dinh tai Didu 10.10 tic 1a tir 24/8/2018
dén ngay 10/8/2022 1a 1.447 ngay.

30.768.996.636 dong x 3.1%/nam x 1.447 ngay = 3.833.902.450 dong.

‘Tuy nhién, murc phat hop dong toi da la: 3.692.279.596 dong. Do d6 CBM
yéu cau muc phat 1a 3.692.279.596 dong.

Do do, tdng sO tién Pat X phai tra cho CBM tinh dén ngay xét xur la
53.793.802.932 dong.

Bi don Céng ty C6 phan T1 do ngwoi dai dién theo iy quyén trinh bay:

- Vé yéu cau thtr 1 ctia nguyén don: Ngay 05/4/2017, giita Cong ty cd
phan T1 nay 14 Cong ty C6 phan T1 va Cong ty Co phan X1 va Vat tu Xay dung
c6 ky két Hop dong thi cong xay dung s6 48/2017/HDXD/DXG-CBM. Theo d6
, Pat X giao cho CBM thi cong gbi thau “Thi cong két cau phan mong va két
ciu phan khung” tai du 4n Chung cu T, phuong P, Quan G, Thanh phd H6 Chi
Minh (LUXGARDEN) tai dia chi: C N, phuong P, Quén G, Thanh phé HO Chi
Minh. Tong thoi gian thi cong goi thau nay theo hop dong 1a 262 ngay. Tong gia
tr1 hop dong (da bao gom 10% thué VAT) 1a 168.250.000.000 dong, chi tiét gia
tri hop dong nay dugc thé hién tai “Bang téng hop gia tri hop dong” dinh kém,
Cho dén thoi diém hién nay chu dau tu Dat X di thanh toan cho CBM tong s6
tién 1a 153.189. 010.250 dong. Khi thi cong hop dong nay co phat sinh khoi
luong thi cong tir tang 10 tro 1én, tuy nhién gitra nguyén don va bi don chua ky
cac phu luc phat sinh dé xac nhan gia tri thuc té thi cong tai cong trinh. Nhu vy,
s6 tién ma Pat X con chua thanh toan theo hgp dong trén la 15.060.989.750
dong. Khoi lugng thuc té phat sinh thém cua hgp dong theo yéu cau khai kién
CBM d¢é nghi cac bén c6 tham quyen ngoi lai de théng nhat gia tri phat sinh néu
c6. Truong hop co phat sinh khi lugng thuc té thi cong thi Pt X dong y thanh
toan cho CBM theo gia tri cac bén xac nhan, truong hop cac bén khong xac nhan
duoc thi giai quyét theo quy dinh cta phép luat.

- V& yéu cau thr 2 cta nguyén don: CBM yéu cau Dat Xanh thanh toan
tong s6 tién 1a 30.768.996.636 dong. Dat X dong v tra sb tién 1a 15.060.989.750
d6ng khi nhin dugc day du hd so quyét toan hop 16 tir CBM, dén nay P di nhan
dugc hay chua thi dai dién theo uy quyén chua ndm rd. Ddi voi khdi luong thuc
té phat sinh thém ctia hop dong theo yéu cau khoi kién CBM dé nghi cac bén c6
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tham quyén ngdi lai dé théng nhit gia tri phat sinh néu c6. Trudong hop co phat
sinh khdi luong thuc té thi cong thi Dat X dong ¥ thanh todn cho CBM theo gia
tri cac bén xac nhan, trudng hop cac bén khong xac nhan duoc thi giai quyét
theo quy dinh ctia phap luat.

- V& yéu cau thtr 3 ctia nguyén don: Nha thiu CBM yéu ciu bdi thudng
chi phi phat sinh do tam dung thi cong 13 6.068.525.067 dong 1a khong c6 co so.
Vi khi tam dimg thi cong do yéu té khach quan va duoc chii dau tu chap thuan,
nha thau chi duoc tinh trén cac chi phi bi anh hudng truc tiép boi viée tam ding
thi cong bao gém: chi phi céng tac so bd ban dau va chi phi BPTC lién quan do
viée tam dumng thi cong nhu thué cur L1; thué shoring; cung cap va van hanh cau
thap. Tat ca cac cong tac trén duoc tmh theo s6 ngay tam dung thyc té dugc chu
dau tu xac nhan va chap thuan. Nhu vay, CBM yéu cau thanh toan chi phi phat
sinh do tam dimg thi cong 13 6.068.525.067 dong nhung khong c6 hd so ching
minh, duoc chi dau tu x4c nhan dé 1am co sé thanh toan.

Do dung thi cong do yéu t6 khach quan giita chti dau tu va nha thau di co
vin ban trao d6i qua lai, do d6 viéc bdi thuong chi phi phat sinh do ding thi
cong thi s6 tién ma CBM dua ra 1a 6.068.525.067 dong 1a qua cao so véi thuc té
va khong c6 ho so chimg minh duoc chil dau tu xac nhan lam co so thanh toan.
Do do, CBM dua ra ching ctr, chimg minh vé chi phi boi thuong nay, Pat X
khong thé dua ra dugc mot con sd cu thé, dé nghi cac bén ngdi lai xem xét va
quyét dinh.

- V& yéu cau thir 4 ctia nguyén don: Pat Xanh khong dong v voi cac yéu
cau nay vé tinh 1ai phat sinh, vi P4t X va CBM chua xac nhan dugc khoan no
phat sinh dé xac dinh nghia vu thanh toan, vi vay tién lai phat sinh do chim
thanh toan cia CBM 1a khong c6 co s¢. Poi véi sb tién cham tra theo hop dong
la 15.060.989.750 thi Pat X ciing khong dong ¥ tra 1di vi CBM van chua giao hd
so quyét toan hop 18.

- V& yéu cau thtr 5 cia nguyén don: Pat Xanh khong dong ¥ tra tién phat
vi pham vi hd so cac bén chua quyét toan theo quy dinh nén chua cé co s thanh
toan cho nhau.

Ngay 11/3/2022, Pat X duoc Toa an cung cap Két luan giam dinh tu phap
xay dyng s6 12/KLGP - TTTK ngay 18/11/2021 caa Trung tam Quan ly Nha va
Giam dinh Xay dung. Dt Xanh khong dong y d6i v6i két qua giam dinh tu phap
nay va bat X khong yéu cau Toa an trung cau giam dinh lai tai mot cong ty khéc
c¢6 tham quyén.

Tai phién toa so tham, Toa an cong nhan sy thoa thuan cia Cong ty Co
phan X1 va Vat tu Xay dung voi Cong ty Co phan T1 cu thé: Dat Xanh dong ¥
thanh toan cho CBM 30.000.000.000 déng (1) theo Hop dong thi cong xay dung
s6 48/2017/HPXD/DXG-CBM ngay 05/4/2017 gitra CBM va Pt X.

Pai dién nguyén don yéu cau:

1. Lai cham tra trén sb tiénvchua thanh toan tinh tir khi Pat X vi pham
nghia vu thanh toan sau 15 ngay ké tu ngay 06/8/2018 (ngay CBM gui du ho so
thanh toan hop 1¢) tuc 1a tor ngay 22/8/2018 dén ngay 16/8/2022 1a 1.456 ngay.
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30.000.000.000 déqg x 10.5%/nam (lai 1 ngay = 0.028767123%) x 1.456
ngay = 12.565.479.452 dong (2).

2. Phat vi pham tinh tur khi Pat X vi pham nghia vu thanh toan sau 15
ngay ké tir ngay 19/7/2018 (ngay CBM giri du hd so thanh toan hop 1& va cong
thém 30 ngay theo quy dinh tai diéu 10.10) tic 1a tr 21/9/2018 dén ngay
16/8/2022 1a 1.425 ngay.

30.000.000.000 dong x 3.1%/nam (lai 1 ngdy = 0.008493151%) x 1.425
ngiy = 3.600.000.000 ddng (3).

Téng sb tién Pat X phai tra cho CBM tinh dén ngay xét Xu so tham la: (1)
+(2) + (3) = 30.000.000.000 dong + 12.565.479.452 dong + 3.600.000.000
dong = 46.165.479.452 dong.

3. Nguyén don rat mot phan yéu cau khai kién, khéng yéu cau Toa an giai
quyeét:
- Cong nhan gia tri quyét toan Hop dong thi cong xdy dung s,é
48/2017/HBXD/DXG-CBM gitta CBM va bat Xanh ngay 05/4/2017 theo khoi
luong thi cong thyc té 1a 185.999.158.230 dong.

- Budc Pat X phai boi thuong cho CBM céc chi phi phat sinh do viéc tam
dimg thi cong véi sb tién tam tinh (43 bao gdbm VAT) la: 6.068.525.067 dong
theo Hop dong thi cong xdy dung s6 48/2017/HDXD/DXG-CBM giita CBM va
Pat Xanh ngay 05/4/2017.

Pat Xanh rat don yéu cau phan t6 tai phién toa budc CBM chiu phat vi
pham chiam quyét toan hop dong tir ngay 20/8/2018 1a 16.680.000.000 ddng.
Thdng nhét thanh toan cho CBM 30.000.000.000 dong theo Hop dong thi cong
xly dung s 48/2017/HDXD/DXG-CBM ngay 05/4/2017 giira CBM va Dit X.
Ngoai ra, Pat X khong dong y thanh toan cho CBM bat ky khoan tién nao khac
do CBM cham lam ho so quyét toan hop dong.

Tai Ban an kinh doanh thuong mai so tham sé 1589/2022/KDTM-ST
ngay 16/8/2022, Toa 4n nhan dan quan Binh Thanh quyét dinh:

1/ Cong nhan sy thoa thudn cua cdc dwong su:

Céong ty C6 phdn Tl dong y thanh todn cho Cong ty Céphdn X1 va Vat tw
Xay dung la 30.000.000.000 (ba muoi ty dong) (1) theo Hop dong thi cong xay
dung so: 48/2017/HDXD/DXG-CBM ngay 05/4/2017 giita Cong ty Co phan X1
va Vit tw Xay dung véi Cong ty Co phan T1.

2 Chdp nhdn mét phan yéu cau khoi kién cia nguyén don - Cong ty Co

phdan X1 va Vat tw Xdy dung.

Buée Cong ty Co phdn T1 thanh toan cho Cong ty Cé phan X1 va Vit tw
Xay dung theo Hop déng thi céng xdy dung so: 48/2017/HDXD/DXG-CBM

ngay 05 thang 4 nam 2017 giita Cong ty Cé phan X1 va Vit tw Xdy dung véi
Céng ty C6 phan T1, bao gom:



- Tién ldi cham thanh toan la 12.565.479.452 (muoi hai ty nam tram sau
muoi lam triéu bon tram bay muwoi chin nghin bon tram nam muwoi hai dong)
2);

- Phat vi pham la 2.400.000.000 (hai ty bon tram triéu dong) (3).

Tong céng, Cong ty Co phan T1 phdi thanh todn cho Céng ty C6 phan X1
va Vit te Xdy dung tinh dén ngay xét xir so tham la: (1) + (2) + (3) =
30.000.000.000 (ba muoi ty dong) + 12.565.479.452 (mwo’z hai ty nam tram sau
muoi ldm triéu bon tram bay muoi chin nghin bon tram ndam muoi hai dong) +
2.4000.000.000 (hai ty bon tram triéu dong) = 44.965.479.452 (bon muoi bon ty
chin tram sau muwoi ldm triéu bén tram bay mueoi chin nghin bon tram ndm meoi
hai dong).

3/ Dinh chi mét phan yéu cau khéi kién ciia nguyén don - Cong ty Co
phan X1 va Vit tw Xay dung vé:

- Céng nhdn gid tri quyét toan Hop dong thi cong xdy dung so:
48/2017/HPXD/DXG-CBM giita Cong ty Co phan X1 va Vit tw Xdy dung va
Cong ty C6 phan TI ngay 05/4/2017 theo khéi lwong thi cong thuc té la
185.999.158.230 dong.

- Buée Pdt X phai boi thieong cho CBM cdc chi phi phdt sinh do viéc tam
dirng thi cong véi sé tién tam tinh (dd bao gom VAT) la 6.068.525.067 dong
theo Hop dong thi cong xdy dung so: 48/2017/HPXD/DXG-CBM giita CBM va
Dat Xanh ngay 05/4/2017.

Ngoai ra, ban an kinh doanh thuong mai so thAm con tuyén vé chi phi tb
tung, an phi, nghia vu thi hanh 4n va quyén khang cao cua cac duong su.

Ngay 23/8/2022, bi don Cong ty Co phan T1 c¢6 don khang cdo toan bd
ban an kinh doanh thuwong mai so tham.

Tai Ban an kinh doanh thuong mai ’pth:C tham sd 60/%023/KDTM-PT
ngay 11/01/2023, Toa &n nhan dan Thanh pho H6 Chi Minh quyét dinh:

Khéng chdp nhén khdng cdo ciia bi don Cong ty Cé6 phan T1. Giit nguyén
Bdn an kinh doanh thwong mai so tham so 1589/2022/KDTM-ST ngay
16/8/2022 cua Toa an nhan ddn quan Binh Thanh.

Ngoai ra, ban an kinh doanh thuong mai phic tham con tuyén vé an phi,
chi phi t0 tung va nghia vu thi hanh an.

Ngay 09/02/2023, bi don Cong ty CO phan T1 c6 don dé nghi khang nghi
theo thu tuc gidm doc tham.

Tai Quyét dinh s6 98/QPKNGPT-VKS-KDTM ngay 28 thang 4 nim
2023, Vién truéng Vién kiém sat nhan dan cép cao tai Thanh phd H6 Chi Minh
khang nghi giam doc tham d6i véi ban 4n kinh doanh thwong mai phiic thim néu
trén, dé nghi Uy ban Tham phan Toa 4n nhan dan cap cao tai Thanh phd HO Chi
Minh xét xir giam doc tham hity ban 4n kinh doanh thuwong mai phuc tham va
ban an kinh doanh thuong mai so tham, giao hd so vu 4n cho Toa 4n nhan dan
quan Binh Thanh, Thanh phd H6 Chi Minh giai quyét so tham lai theo dung quy
dinh phép luat.
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Tai phién toa hom nay, dai di¢n Vién kiém sat nhan dan cép cao tai Thanh
phé HO6 Chi Minh d& nghi Uy ban Thiam phan Tda an nhan dan cip cao tai
Thanh phd H6 Chi Minh chap nhan khang nghi cta Vién truéng Vién kiém sat
nhan dan cép cao tai Thanh phdé HO Chi Minh.

NHAN PINH CUA TOA AN:

[1]. Can ctr Béo co hoan thanh thi cong xay dung hang muc cong trinh s6
27/2018/DXG/KTKDA ngay 02/7/2018 va Thong bao sb 145/GD-GPI két qua
kiém tra cong tac nghiém thu hoan thanh cong trinh xay dung ngay 20/8/2018
cia Cuc G vé chat lugng cong trinh xay dung voi két luan chap thuan két qua
nghiém thu ctia chti dau tu d6i véi cong trinh va thuc té thi cong trinh da duoc
dua vao su dung.

Vao cac ngay 09/7/2018, 11/7/2018, 17/7/2018, 19/7/2018 va 06/8/2018,
CBM da gui ho SO quyet toan cho Pat X nhung hét thot han 15 ngay Pat X
khéng c6 yéu cau stra doi, bo sung nao d6i voi ho so quyét toan nhan duge. Nhu
vay, CBM da ndp hd so quyet toan hop 1€ theo thoa thuan tai diém 6.4.1 Piéu 6
ctia Hop dong va 1am phat sinh nghia vu quyét toan cho CBM. Dat Xanh khéng
thue hién nghia vu quyét toan 1a vi pham nghia vu theo thoa thuan trong hop
dong.

[2]. Pbi véi viée xac dinh khdi luong thi cong thuc té: Qua trinh giai
quyét vu dn, CBM c6 ndp cho Tda an bang théng nhat khdi luong va don gia.
Sau do, thuc hién kiém dinh cong trinh va xem xét khoi luong thuc té dé dinh
gia. Can ctr theo Pé cuong giam dinh cong trinh va Két luan giam dinh tu phap
xay dung cua Trung tdm Quan 1y nha va Gidm dinh xay dung thudc S¢ xay
dung Thanh phé H da xac dinh khéi luong cu thé cong trinh. Tir d6 ¢ co sd xac
dinh s6 tién con lai Pat X phai thanh toan cho CBM 1a 30.768.996.636 dong.
Mt khac, Pat X khong dé nghi mot cong ty khac kiém dinh lai 1a mic nhién
cong nhan gia tri kiém dinh. Do do, Khang nghi cua Vién truong Vién kiém sat
nhan dan cap cao tai Thanh pho H6 Chi Minh cho rang CBM chua cung cip
dugc cac hd so co lién quan dé du diéu kién quyét toan theo quy dinh 1a khong
dung voi cac tai liéu, ching cir ¢6 trong hd so vu 4n.

[3]. Tai phién toa so tham (but luc 916), Pat X di dong y sb tién con lai
phat sinh theo Hop dong s 48/2017/HDXD/DXG-CBM ngay 05/4/2017 1a 30 ti
ddng, dong ¥ tra cho CBM va dé nghi Toa an cap so thdm ghi nhan thoa thuan
mot phan. Do d6, Hoi dong xét xtr so tham di cong nhan sy thoa thuan nay 1a
phu hop quy dinh phap luat.

Xét théy, cong trinh sau khi hoan thanh da duoc nghi€ém thu, ban giao va
dua vao su dung nén Pat X phai thuc hién viéc quyét toan. Theo ndi dung thoa
thuan tai diém 6.1.5 Diéu 6 cua Hop déng thi “...Bén B chi xut h6a don VAT
sau khi gia tri thanh toan tung dot da dugc bén A va cac bén cé lién quan xac
nhan, ky tén, déng dau”. Nhu vy, chi sau khi Dat X duyét thanh toan di véi ho
s0 quyét toan thi CBM mdi c6 thé xuat hoéa don VAT tuong tmg véi so tién da
dugc duyét. Tuy nhién, do Pat X khong c6 phan hdi nao ddi véi ho so quyét
toan cia CBM giri nén CBM chua xuat hoa don VAT 1a do 18i cua Pat X.
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Khang nghi cho ring CBM phai xuit hoa don VAT thi méi phat sinh nghia vu
quyét toan cho CBM 1a khéng dang. Hon nita, tai diém 6.1.5 Piéu 6 cua Hop
ddéng quy dinh viéc thanh toan chtr khong phai quy dinh viée quyét toan cudi
cing cua cong trinh (thanh toan 13 thanh toan khéi luong theo tién d6 hoan
thanh), con phan CBM yéu cau Pat Xanh tra 1a phén tién ctia dot quyét toan sau
cung cua cong trinh va phan phat sinh cia Hop dong. Do d6, CBM yéu cau Dét
Xanh quyét toan hop dong 1a c6 can ctr.

[4]. Dbi v6i viée tinh 13i: D4t X dong ¥ tra cho CBM 30 ti dong, con phan
1ai cham tra va yéu cau phat vi pham thi Pat X khong dong ¥ nén dé nghi Toa 4n
giai quyet theo quy dinh phap luat. Nhu da phan tich ¢ trén thi diéu kién thanh
toan, quyét toan hop dong da lam phat sinh nghia vy thanh toan cua Pat X d6i
v6i CBM, ddng thoi Pat X da thira nhan sb tién gdc chua thanh toan cho CBM
nén yéu cau cia CBM vé viéc tinh 13i cham thanh toan phat sinh va phat vi
pham 13 ¢6 co sd. Toa an cap so tham va Toa an cap phac tham da can clr vao
cac tai li¢u, chung ctr c6 trong hd so vu an dé x4c dinh 13i cham tra tir ngay vi
pham nghia vu thanh toan, dong thoi phat vi pham ddi vdi Pat X 1a c6 co so.
Toa an cap so tham va Toa an cap phuc tham tinh murc phat vi pham 8% va mirc
141 suat do cham thanh toan 10,5% nam la phu hop véi quy dinh phap luat va da
c6 loi cho Pat X. Do d6, khong c6 co so dé chap nhan Khang nghi ctua Vién
truéng Vién kiém sat nhan dan cap cao tai Thanh phd Ho Chi Minh.

Vi cac 1€ trén,
QUYET PINH:
Can ctr Biéu 337 va Piéu 343 caa Bo luat T tung dan sy nam 2015,

1. Khong chap nhan Khang nghi giam déc tham sb 98/QDKNGDT-VKS-
KDTM ngay 28 thang 4 nam 2023 cua Vién truong Vién ki€m sat nhan dan cap
cao tai Thanh pho H6 Chi Minh.

2. Gilt nguyén Béan an kinh doanh thwong mai phuc tham s
60/2023/KDTM-PT ngay 11 thang 01 nam 2023 ctia Toa an nhan dan Thanh
phd H6 Chi Minh vé vu an “Tranh chdp hop dong thi céng” giita nguyén don 13
Cong ty Co phan X1 va Vat tu Xay dung véi bi don 1a Cong ty C6 phan T1.

3. Quyét dinh giam dbc tham c6 hiéu lyc phap luat ké tir ngay ra quyét
dinh.

Noi nhin: " TM. UY BAN THAM PHAN

- Chanh an TANDCC tai TP. HCM (d€ bao cdo); THAM PHAN — CHU TOA PHIEN TOA
- Vu Phap ché va Quan 1y khoa hoc TANDTC,; :

- VKSNDCC tai TP. HCM,;

- TAND TP. HCM;

- TAND quan Binh Thanh, TP. HCM,;

- Chi cuc THADS quén Binh Thanh, TP. HCM;

- Cac duong sy (theo dia chi);

- Luu Phong LTHS, HS, THS (AQ).

Huynh Thanh Duyén
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