TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI'DA NANG Poc 1ap - Tw do - Hanh phuc

Ban an sb: 321/2024/HS-PT
Ngay: 25-7-2024

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic tham gom cé:

Thdam phan - Chii toa phién toa:  ong Nguyén Vin Tao

Cdc tham phén: ba Vé Thi Ngoc Dung
ong Pinh Phudc Hoa

- Thu ky phién toa: 5ng Pham Vin Phong, Tham tra vién Toa an nhan
dan cap cao tai Pa Nang.

- Dgi dién Vién Kiém sdat nhin dén cdp cao tai Pa Nang tham gia phién
toa: 6ng Ping The Pinh, Kiém sat vién.
Ngay 25 thang 7 nam 2024, tai diém cau trung tdm try s& Toa an nhan dan cap
cao tai Pa Nang két ndi voi diém cau thanh phan try s Toa an nhan dan tinh
Phu Yén, xét xtr phiic tham truc tuyén vy an hinh sy thy 1y s6 276/2024/TLPT-
HS ngay 30 thang 5 nam 2024 ddi véi bi cao Nguyén Pham Tiéu M vé toi “Lira
dao chiém doat tai san”. Do c6 khang cao cua bi co, bi hai d6i v6i Ban an hinh
su so tham sb 27/2024/HSST ngay 23/4/2024 cta Toda an nhin dan tinh Phu
Yén.

Bi cao co khang cao va bi khang cao:

Nguyén Pham Tiéu M (tén goi khac: N), sinh ngay: 20/4/1989, tai Phi1 Yén;
Noi cu tri: 0 T, phuong C, thanh phd T, tinh Pha Yén; Nghé nghiép: Khong;
Trinh d6 van héa (hoc van): 12/12; Dan toc: Kinh; Gidi tinh: Nit; Ton gido:
Khéng; Quéc tich: Viét Nam; Con 6ng Nguyén Thai H (chét) va ba Pham Thi
Thanh M1, sinh nim 1963; C6 chéng Nguyén Hai T, sinh nim 1986 va 01 con,
sinh ndm 2011; Tién an, tién sy: Khong; Bi cdo bi bat tam giit, tam giam tir ngay
28/9/2023. Bi cao dang tam giam tai Trai tam giam Cong an tinh P. C6 mat.

- Nguoi bao chita cho bj cdo: Luat su Ngo Thién P, Van phong L1, Poan
luat su tinh P; dia chi: D N, phuong D, thanh phd T, tinh Phii Yén. C6 mat.

- Bi hai ¢o khang cao:


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ph%E1%BA%A1m%20Ti%E1%BB%83u%20My%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2005/01%20Tr%E1%BA%A7n%20B%C3%ACnh%20Tr%E1%BB%8Dng,%20ph%C6%B0%E1%BB%9Dng%203,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ph%E1%BA%A1m%20Ti%E1%BB%83u%20My%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2005/01%20Tr%E1%BA%A7n%20B%C3%ACnh%20Tr%E1%BB%8Dng,%20ph%C6%B0%E1%BB%9Dng%203,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nh%E1%BA%BDo
https://trolyao.toaan.gov.vn/l%20link/o%2005/01%20Tr%E1%BA%A7n%20B%C3%ACnh%20Tr%E1%BB%8Dng,%20ph%C6%B0%E1%BB%9Dng%203,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20Th%C3%A1i%20H%C3%B9ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thanh%20Minh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201963
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Thanh%20Minh%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201963
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nguy%E1%BB%85n%20H%E1%BA%A3i%20Tri%E1%BB%81u%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201986
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20an%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20b%C3%A0o%20ch%E1%BB%AFa%20cho%20b%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Ng%C3%B4%20Thi%C3%AAn%20Ph%C6%B0%C6%A1ng%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2047%20Nguy%E1%BB%85n%20Tr%C3%A3i,%20ph%C6%B0%E1%BB%9Dng%204,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20Lu%E1%BA%ADt%20s%C6%B0%20Nh%E1%BA%ADt%20Khanh
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%90o%C3%A0n%20lu%E1%BA%ADt%20s%C6%B0%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%90o%C3%A0n%20lu%E1%BA%ADt%20s%C6%B0%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%2047%20Nguy%E1%BB%85n%20Tr%C3%A3i,%20ph%C6%B0%E1%BB%9Dng%204,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn

+ Ba Duong Thi Bich D, sinh ndm 1990; Noi cu trt: F T, phuong F, thanh
phd T, tinh Phti Yén. C6 mit.

+ Ba Nguyén Thi Kiéu H1, sinh nim 1988; Noi cu tra: E L, phuong G,
thanh phd T, tinh Pha Yén. Vang mat.

+ Ba Phan Thi My L, sinh ndm 1982; Noi cu tra: 18/01 Khu phé T, phuong
H, thanh phd T, tinh Pht Yén. C6 mat.

NQI DUNG VU AN:

Theo cdc tai ligu c6 trong hé so vu dn va dién bién tai phién toa, néi
dung vu dn dwoc tém tit nhw sau:

Nguyén Pham Tiéu M vay muon tién nhiéu ngudi dé lam an, kinh doanh,
dén thang 12/2020 do 1am 4n thua 15, mat kha ning thanh toan. Dé ¢ tién tra ng
va dé cho nhiing nguoi cho vay khong biét viéc mat kha ning tra ng, M nay sinh
y dinh vay tién ciia nguoi sau tra cho ngudi trudc, noéi dbi vay dé lam dich vy
cho vay d4o han ngan hang. Véi thi doan nay, loi dung mdi quan hé quen biét,
M néi dbi vé viéc vay ddo han ngan hang, cung cap noi dung khong co that vé
danh sach khach hang can dao han, c6 nguoi than, quen biét can bo 1am tin dung
tai cac ngan hang dé cac ba Phan Thi My L, Nguyén Thi Kiéu H1, Nguyén Thi
Thu H2, Duong Thi Bich D tin tuong cho M vay tién. Tur thang 7/2021 dén
thang 9/2021, tin tuéng M cung cép thong tin 1 that nén cac ba L, H1, H2, D
cho M vay tién. Sau khi vay dugc tién, M khong lam ddo han ngan hang ma
chiém doat tong cong 19.686.000.000 déng sir dung tra no, tiéu xai ca nhan. Khi
dén han tra no, M khong c6 tién tra rdi bo trén khoi dia phuong, sinh séng tai
khu D, phuong B, quan B, thanh phé H6 Chi Minh. Dén ngay 28/9/2023, M bi
Co quan Canh sat diéu tra Cong an tinh P phat hién, bat gi.

S6 tién M chiém doat cu thé nhu sau:

- P6i véi ba L: ngay 15/9/2021, M vay 3.700.000.000 ddng; ngiy
16/9/2021, vay 3.000.000.000 dong; ngay 17/9/2021, vay 02 1an 1.500.000.000
dong va 650.000.000 dong; chiém doat tong cong 8.850.000.000 dong.

- Poi véi ba HI1: ngay 16/9/2021, M vay 1.300.000.000 ddong; ngay
17/9/2021 vay 02 lan 1.100.000.000 ddng va 86.000.000 dng; chiém doat tong
cong 2.486.000.000 ddng.

- Pi véi ba H2: ngay 01/7/2021, M vay 1.500.000.000 dong, di tra
1.050.000.000 ddng, con 450.000.000 ddng; ngay 30/8/2021, vay 2.000.000.000
dong; ngay 31/8/2021, vay 850.000.000 dong; ngay 07/9/2021, vay sé tién
500.000.000 dong; ngay 09/9/2021, vay 600.000.000 dong; ngay 16/9/2021, vay
1.100.000.000 dong; chiém doat tong cong 5.500.000.000 dong.

- D6i véi ba D: ngay 23/8/2021, M vay sé tién 1.900.000.000 dong; ngay
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25/8/2021, vay 150.000.000 dong; ngay 26/8/2021, vay 200.000.000 dong; ngay
31/8/2021, vay 300.000.000 dong; ngay 01/9/2021, vay 300.000.000 dong;
chiém doat tong cong 2.850.000.000 dong.

Tai Bin dn hinh sw so thim so 27/2027/HSST ngay 23/4/2024, Toa dn
nhén din tinh Phii Yén quyét dinh:

Tuyén bd: Bi cao Nguyén Pham Tiéu M pham tdi “Lira dao chiém doat tai
san’;

1. V& hinh phat: Ap dung diém a Khoan 4 Diéu 174; Piém s, Khoan 1,
Diéu 51; diém g khoan 1 Diéu 52 B6 luat Hinh su;

Xt phat: Bi cao Nguyén Pham Tiéu M Tu Chung than. Thoi han tu tinh tir
ngay bat tam giir, tam giam 28/9/2023.

Ngoai ra, ban 4n so thim con quyét dinh phan xir 1y vat chimg, trach nhiém
dan su, an phi va quyén khang céo theo quy dinh cta phép luat.

- Ngay 03/5/2024, Nguyén Pham Tiéu M khang cao xin giam nhe hinh
phat.

- Ngiy 24/4/2024, cac bi hai Duong Thi Bich D, Nguyén Thi Kiéu H1,
Phan Thi My L khang céo yéu cau lam rd s tién bi cdo chiém doat dung vao
muc dich gi dé thu hoi tai san tra lai cho bi hai.

Tai phién toa: Pai dién Vién kiém sat nhan dan cap cao tai Pa Nang dé
nghi Hoi dong xét xir khong chap nhan khang cao cua bi cao Nguyén Pham Tiéu
M va khéang cdo cta cac bi hai Duong Thi Bich D, Nguyén Thi Kiéu H1, Phan
Thi My L; giir nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can ctr vao cac tai liéu, ching ¢t ¢6 trong hd so vu an di duoc tham tra tai
phién toa, cin cr vao két qua tranh luan; Hoi dong xét xtr thy du co sé két luan:
T thang 7/2021 dén thang 9/2021, Nguyén Pham Tiéu M da dung thi doan
gian dbi chiém doat caa ba Phan Thi My L 8.850.000.000 dong, ba Nguyén Thi
Kiéu H1 2.486.000.000 dong, ba Nguyén Thi Thu H2 5.500.000.000 dong, ba
Duong Thi Bich D 2.850.000.000 dong, tong sd tién da chiém doat 1a
19.686.000.000 dong. Do d6, an so tham tuyén bd bi cao Nguyén Pham Tiéu M
pham t6i “Lira ddo chiém doat tai san” theo diém a khoan 4 Diéu 174 BLHS la
c6 can ctr, dung phap luat.

[1]. Xét khang cdo cua bi cdo xin gidm nhe hinh phat cua bi cdo Nguyén
Pham Tiéu M; nhan thay: Bi cdo bi truy t6, xét xir vé toi “Lira dao chiém doat
tai san” theo quy dinh tai diém a khoan 4 Diéu 174 B6 luat Hinh su, c6 khung
hinh phat ti tir 12 ndm dén 20 nam hodc ti chung than; sd tién bi cai chiém doat
gap 39 1an muc khoi diém cua khung hinh phat; dong thoi bi céo cling chua boi
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thuong khoan nao cho cac bi hal.

An so tham d3 danh gid dung tinh chat, mac d6 nguy hiém cia hanh vi
pham toi cua bi cdo; hau qua thiét hai di xay ra. Bong thoi xem xét ddy du tinh
tiét ting ning trach nhiém hinh su (pham ti 02 1an tro 1én) va tinh tiét giam nhe
trach nhiém hinh sy 13 bi cao da thanh khan khai bdo, an nin hdi cai; dé xur phat
bi cdo murc an tu Chung than la phu hop, khong nang. Tuy trong giai doan phuc
tham gia dinh bi cdo c6 ndp 20.000.000 dong dé khic phuc hau qua va gidy xac
nhan gia dinh c6 coéng cach mang; nhung xét thay sé tién khic phuc 1a khéng
dang ké so véi sb tién bi cdo chiém doat va phai bdi thudng nén khong co co s
chap nhan khang cdo xin giam nhe hinh phat cua bj céo; giit nguyén ban an so
tham vé phan hinh phat nhu yéu cau cta céc bi hai.

[2]. Xét khang céo ctia cac bi hai yéu cau 1am rd sb tién bi cdo chiém doat
dung vao muc dich gi dé thu héi tai san tra lai cho bi hai; xét thiy: Qua trinh
diéu tra, truy td, xét xur tai cip so tham, bi cdo thira nhan sé tién chiém doat cua
cac bi hai, mot phan bi cao dung dé tiéu xai ca nhan, con phan lén dung dé tra
cac khoan vay trude ddy; tuy nhién hién nay khong con luu trir tai liéu, gidy to
tra no nén khong co can ctr dé trinh bay. Bong thoi co quan diéu tra cling da xac
minh nhung ciing khéng xac dinh duoc. Do d6, khong c6 co s¢ dé 1am rd sd tién
bi cao chiém doat dung vao muc dich gi dé thu hoi tai san nhu khang cio yéu
Cau ctia cac bi hai.

[3]. Cac phan khac cua ban an so tham khéng c6 khang céo, khang nghi da
c6 hiéu luc phap luat.

[4]. Do khang céo khong dugc chap nhan nén bi cao phai chiu an phi hinh
su phac tham.

Vi cac 1€ trén;

Can ctr diém a khoan 1 Diéu 355 Bé luat tb tung hinh su.

QUYET PINH:

1. Khéng chap nhan khang cdo cua bi cao Nguyén Pham Tiéu M va cac bi
hai Duong Thi Bich D, Nguyén Thi Kiéu H1, Phan Thi My L; giit nguyén ban
an so tham.

Cin cir diém a khoan 4 DPiéu 174; Diéu 38; diém s khoan 1 Piéu 51; diém g
khoan 1 Diéu 52; Diéu 39 B6 luat hinh su, xir phat bi cao Nguy&n Pham Tiéu M
ti Chung than vé t6i “Lira ddo chiém doat tai san”. Thoi han tu tinh tir ngdy bat
tam gitr, tam giam 28/9/2023.

2. Céc quyét dinh khac ciia ban an so tham khong co khang céo, khang
nghi da c6 hiéu lyc phap luat va duoc thi hanh theo Ban 4n hinh sy so tham s6
27/2024/HS-ST ngay 23/4/2024 va Thong bao stra chita, bé sung ban an s
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ph%E1%BA%A1m%20Ti%E1%BB%83u%20My%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2005/01%20Tr%E1%BA%A7n%20B%C3%ACnh%20Tr%E1%BB%8Dng,%20ph%C6%B0%E1%BB%9Dng%203,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20h%E1%BA%A1i:%3C/b%3E%20D%C6%B0%C6%A1ng%20Th%E1%BB%8B%20B%C3%ADch%20D%C3%A2ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201990%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20611%20Tr%E1%BA%A7n%20H%C6%B0ng%20%C4%90%E1%BA%A1o,%20ph%C6%B0%E1%BB%9Dng%206,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20h%E1%BA%A1i:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20Ki%E1%BB%81u%20Hu%E1%BB%87%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201988%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2050%20L%C3%BD%20Th%C6%B0%E1%BB%9Dng%20Ki%E1%BB%87t,%20ph%C6%B0%E1%BB%9Dng%207,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20h%E1%BA%A1i:%3C/b%3E%20Phan%20Th%E1%BB%8B%20M%E1%BB%B9%20L%E1%BB%87%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201982%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Khu%20ph%E1%BB%91%20Tr%E1%BA%A7n%20Ph%C3%BA,%20ph%C6%B0%E1%BB%9Dng%208,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20c%C3%A1o:%3C/b%3E%20Nguy%E1%BB%85n%20Ph%E1%BA%A1m%20Ti%E1%BB%83u%20My%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%2005/01%20Tr%E1%BA%A7n%20B%C3%ACnh%20Tr%E1%BB%8Dng,%20ph%C6%B0%E1%BB%9Dng%203,%20th%C3%A0nh%20ph%E1%BB%91%20Tuy%20H%C3%B2a,%20t%E1%BB%89nh%20Ph%C3%BA%20Y%C3%AAn

54/2024/TB-TA ngay 10/5/2024 ctia Toa an nhan dan tinh Phu Yén.

3. An phi hinh sy phiic tham: Bi cdo Nguyén Pham Tiéu M phai chiu
200.000 dong an phi hinh su phac tham.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noinhgn: , TM. HQOI PONG XET XU PHUC THAM
- Vu Gidm doc kiém tra I - TAND tdi cao; THAM PHAN - CHU TOA PHIEN TOA
- VKSND cép cao tai Ba Nﬁng; )

- TAND tinh Pht Yén;

- Co quan CSPT-Coéng an tinh Phu Yén;

- Phong HSNV-Cong an tinh Pha Yén; (Pa ky)

- Co quan CSTHAHS-CA tinh Pht Yén;

- SO Tu phap tinh Phu Yén;

- Cuc THADS tinh Phu Yén;

- Trai tam giam Cong an tinh Pha Yén; -

- Bi c4o; ’ Nguyen Van Tao

- Nguoi tham gia to tung khac;

- Luu HSVA, PHCTP, LT.
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