TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tu do - Hanh phiic

Ban 4n s6: 100/2024/LD-PT
Ngay: 18/9/2024
V/v Tranh chép tién lvong va
tranh chip vé truong hop bi don
phuong cham dut hop dong lao
dong.

) _ NHAN DANH i
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phdn Héi dong xét xiv phiic tham gém cé:

Thdam phdan — Chii toa phién toa: Ba Lé Thi Hoang Hoa
Cdc Tham phdn: Ong Nguyén Ngoc Tai
Ba Doan Thi Kim Thuy

- Thuw ky phién toa: Ba Phan TAm Thao - Thu ky Toa an nhan dan Thanh phé
H6 Chi Minh.

- Dai di¢n Vién kiém sdt nhin dian Thanh pho Hoé Chi Minh tham gia phién
tdoa: Ong Nguyén Vin Thiém - Kiém sat vién.

Vao cac ngay 20 thang 8 va 18 thang 9 nam 2024 tai phong xir &n Toa dn nhan
dan Thanh phd H6 Chi Minh xét xir phuc tham cong khai vu an lao dong thu 1y sb
57/2024/TLPT-LD ngay 02 thang 7 nim 2024 vé viéc “Tranh chap tién luong va
tranh chap vé truong hop bi don phuong chdm dut hop dong lao dong”.

Do ban 4n lao dong so tham s6 13/2024/LD-ST ngay 16 thang 5 ndm 2024 cla
Toa an nhan dan Quéan 7, Thanh phd H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xi phiic tham so: 4706/2024/QDPT-LD ngay
19 thang 8 nam 2024 va quyét dinh tam ngung phién toa s6 13071/2024/QDPT-LD
ngay 20 thang 8 nam 2024 gitra cac duong su:

- Nguyén don: Ba Lé Thi Hai V, sinh nim 1989; Dia chi: C Puong sb J,
Phuong D, Quan H, Thanh phd H. (c6 mit)

Nguoi dai dién theo ity quyén: Ong Hoang Vin C, sinh nam 1993; Dia chi: H
Khéi B, chung cu C (R), phuong P, thanh phd T, Thanh phé H. (Theo Gidy oy quyén
ngay 29/7/2024) (c6 mat)

- Bi don: Cong ty C6 phan S; Tru sé: Khu T S6 S Tang B, Thap S, s6 B P,
phuong T, Quan G, Thanh phé H.

Nguoi dai dién theo phap luat: Ba Pé Thi Hong N — Chtic vu: Tong Giam ddc

Nguoi dai dién hop phap cua bi don: Ba Lwong Thi Kim T, sinh nim 1994,
Dia chi lién lac: Toa A, chung cu S, s6 B P, phuong T, Quan G, Thanh phé H. (cé
mat)



(Theo Gidy ty quyén s6 05/2024/UQ-SSSG ngay 27/5/2024).
- Nguoi khang cao: Cong ty C6 phin S, 12 bi don.

NOI DUNG VU AN:

Theo noi dung don khoi kién, tai cac ban tu khai, tai bién ban phién hop kiém
tra viéc giao nop, tiép cdn, cong khai churng cw va hoa giai nguyén don trinh bay:

Thong qua két qua phong van v6i Ban Lanh dao Cong ty C6 phan S, ba Lé Thi
Hai V chinh thirc duoc tuyen dung va di ky két Hop dong thir viéc vao ngay
10/10/2022 véi vi tri Giam d6c Kinh doanh - phy trach khu vuc phia Nam, luong
chinh thirc 120.000.000 ddng/thang. Thoi gian thir viéc tir ngay 10/10/2022 dén
09/12/2022 vé&i mirc luong trong thoi gian thir viée 1a 100.000.000 dong/thang.

Thong qua }(ét qua danh gia thoi gian thtr viée, ngay 25/11/2022, ba Le Thi Hai
V va Céng ty CO phan S da ky két Hop Dong lao dong s6 696/SSSG/HDLD-L1 c6
tho1 han 01 nam, dugc tinh tr ngay 25/11/2022 dén hét ngay 24/11/2023.

Trong thoi gian thuc hién Hop déng lao dong, ba Lé Thi Hai V ludn nd luc va
hoan thanh t6t cac cong viéc ciia minh theo thoa thuan, ké ca khi Cong ty C6 phan
S yéu cau ba Lé Thi Hai V thuc hién cac cong viéc khac ngoai pham vi cong viéc
ma ba Lé Thi Hai V da thoa thuan, ba L¢é Thi Hai V van ludn thyc hién tot va nd luc
hét minh dé hoan thanh cac yéu cau duoc dit ra, cu thé:

Khi duoc tuyén dung vao vi tri Giam ddc Kinh doanh, ba Lé Thj Hai V,du(yc
phia Cong ty giao nhiém vu thyc hién cac cong viéc Kinh doanh lién quan dén du
an phia Nam va dac biét trong thoi gian nay la dy an S va D thudéc Quan G, Thanh
pho H.

Nhung khi ay vao thang 11 va 12/2022 cudc khing hoang 16n tai chinh cua
Cong ty Co phan K (K) la cong ty thanh vién thudc Tap Poan S dién ra trén dién
rong ca phia Bac va Nam. Pong thoi dién bién thi trudng bat dong san c6 nhiéu bién
khong tich cuc da tac dong manh mé& vao vi¢c ban nhitng dy &4n hinh thanh trong
tuong lai tai thi trudng Thanh phd H.

Ldc nay, Ban Lanh dao yéu cau ba Lé Thi Hai V don strc va tap trung thyc hién
cic cong viéc hd trg thém cho cong tac kinh doanh, xir ly, giai quyét khiing hoang
tai chinh voi khach hang cia cong ty K ddi véi viéc mua bat dong san cac dy an cho
ba Lé Thi Hai V phu trach. Mic du chua pht hop véi thoa thuan ban dau, nhung ba
Lé Thi Hai V van luén c géng tuan thu va nd luc thuc hién dé duoc két qua tdt nhat
hién nay.

Khéng biét vi nguyén nhan gi va mic du chua c6 bat ky thong bao gi cho ba Lé

Thi Hai V, nhung tir ngay 05/4/2023 dén ngay 07/4/2023, Cong ty C6 phan S d3 am
tham thong tin cho cac nhan vién cap dudi cua ba Lé Thi Hai V v€ viéc s€ cho ba Lé
Thi Hai V théi viéc tai Cong ty C6 phan S va dua ra mot sé yéu cau cong viéc dbi
v6i nhan vién ba Lé Thi Hai V ma khdng thong qua ba Lé Thi Hai V. Trén thuc té,
thi nhan vién cdp dudi da khong dam béo cdo, chia sé thong tin cong viéc cho ba Lé
Thi Hai V ké tir ngdy Cong ty yéu cau nhu trén. Ciing trong ngay 07/4/2023, Cong
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ty Co phan S yéu cau ba Lé Thi Hai V (dot xuat) tham gia budi hop lién quan dén
van dé chdm dat Hop ddng lao dong. Tai cudc hop, cac bén di dua ra ¥ kién nhu
Sau:

Y kién cua Cong ty C6 phan S: Pon phuong chidm dit Hop dong lao dong va
dua ra 02 phuong an nhu sau:

Phuong an 1: Chdm dut hop dong lao dong tir ngay 10/04/2023; luong s¢ thanh
toan theo ngay cong thyuc t€ di lam va % hiéu qua cong viéc dat dugc dén ngay
10/04/2023 va ho trg mot khoan tién 60.000.000 dong.

Phuong an 2: Bao trude 30 ngay ké tir ngdy 10/04/2023; cham dut hop dong
lao dong tur ngay 10/05/2023, luong s€ thanh toan theo ngay cong thyc té di lam va
% hi¢u qua cong vi¢c dén ngay 10/05/2023.

Ciing tai budi hop d6, ba Lé Thi Hai V khong dong y vai 2 phuong 4n ma cong
ty da dua ra va ba L& Thi Hai V cling da dua ra 2 phuong an cho cong ty xem xét
nhu sau:

Phuong an 1: Dong ¥ nghi viéc tir ngay 25/04/2023 va cong ty phai chi tra day
du cac muc sau:

Vé luong: Puoc huong day di thang 04/2023 theo thoa thuan va Hop dong lao
dong, cac phu luc dinh kém 1 phan khong thé tach roi hop dong lao dong di ky.
Hoan lai toan bo s6 tién chénh léch tinh luong tir thang 12 ndm 2022 dén thang 03
nam 2023.

Khoan bdi thudng khac: 100% lwong cho 01 thang lwong theo hop dong lao
dong va cac phu luc dinh kém mot phan khong thé tach roi hop dong lao dong da
ky. Va cac ngay phép nam chua nghi. P& nghi cong ty thanh toan trg cap thoi viéc
cho 2 thang thir viéc theo nghi dinh 145/2020/ND-CP.

Ngoai ra: Toan bd sb tién tir muc (b), (c) phai duoc thanh toan trudc ngay
30/04/2023. Muyc (a) theo dung ky tra luong cua cong ty trong hop dong lao dong.
Muc (b), (c) khoan bdi thuong s& khong tinh thué va bao hiém. Céc ching tir khiu
trir thué thu nhp c4 nhan va chdt s6 bao hiém x3 hoi hoan tra cho ngudi lao dong
dang thoi han quy dinh.

Phuong an 2: Pong ¥ cham dirt hop dong lao dong ngay 1ap tic (theo yéu cau
clia cong ty) va cong ty phai bdi thuong nhu sau:

Puoc huong lwong day du 100% theo hop dong lao dong va cac phu luc dinh
kém mot phan khong thé tach roi tir thang 04 nam 2023 dén thang 12 nam 2023. Boi
thuong 02 thang luong theo hop ddng lao dong va cac phu luc dinh kém 1 phan
khong thé tach roi hop déng lao dong da ky. Hoan lai toan b0 s6 tién chénh léch tir
thang 12 ndm 2022 dén thang 03 nam 2023.

Khoan bdi thuong khac: Dé nghi cong ty thanh toan tro cap thoi viéc cho 2
thang thir viéc theo Nghi dinh 145/2020/ND-CP. Va céac ngay phép nam chua nghi.

Ngoai ra: Toan bd s tién tir muc (a), (b), (d) phai dugc thanh toan tir trudce
ngay 30/04/2023. Muc (c) theo ding ky trd lvong cua cong ty néu trong hgp dong
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lao dong. Muc (b), (d) khoan boi thuong s€ khong tinh thué va bao hiém. Céc ching
tir khau trir thué thu nhap ca nhéan va chét sd bao hiém xa hoi hoan tra cho ngudi lao
dong dang thoi han quy dinh.

(;ﬁng tai Bi‘én ban lam \(iéc ngay 07/4/2023, ba Lé Thi Hai V cling (jﬁ thé hién
va khang dinh rang khong dong ¥ voi phuong an thoa thuan va khong dong y viée
cham dut hop dong lao dong vo1 ly do nhu cong ty dé cap.

Tuy nhién, Cong ty khong dap img phuong an cua ba Lé Thi Hai V dua ra va
ong Tran Anh Q - dai dién Cong ty van két luan: Cong ty don phuong chdm dut hop
dong voi ba Lé Thi Hai V tu ngay 10/04/2023, s€ thanh toan luong theo ngay cong
thuc té di lam va % hiéu qua cong viéc dat duoc va hd trg mot khoan tién 1a
60.000.000 ddng twong duong 1 thang luong co ban thay cho nghia vu bao trudc
theo quy dinh phap luat.

Tai thoi diém ky Bién ban lam viéc, ba Lé Thi Hai V ciing da thé hién va y kién
rang ba Lé Thi Hai V khong chéap thuén viéc chdm dat hop dong lao dong di ky.

Ngay 10/4/2023, ba Lé Thi Hai V nhan duoc email duoc giri tir ba Nguyén Thi
Kiéu D1 — chuyén vién Nhan su ctia Cong ty C6 phan S vé viéc mién nhiém chirc
danh Giam doc Kinh doanh d6i voi ba Lé Thi Hai V. Ngay khi nhan dugc email, ba
Lé Thi Hai V di phan hoi rang khong dong ¥ vé cac nodi dung ciia Quyét dinh trén.
Tuy nhién, ba Lé Thi Hai V ciing khong nhan duoc bat ky phan hoi nao cua Cong
ty. Ba Lé Thi Hai V nhan duoc quyét dinh chdm dut Hop dong lao dong s
19/2023/SSSG/QB-NV vé viéc chidm dut hop dong lao dong voi ba Lé Thi Hai V
ké tir ngay 10/4/2023.

Ké tir ngay 10/4/2023, Cong ty di tién hanh kho4 thé thang may, vo hiéu hoa
hé thong dir liéu va khoa cac tii dung ho so va gy kho dé cho ba Lé Thi Hai V khi
ba Lé Thi Hai V yéu cAu nhan lai cac tai san c4 nhan.

Nhén thdy, viéc Cong ty C6 phan S don phuong cham dut hop dong lao dong
voiba Lé Thi Hai V véi Iy do ba Lé Thi Hai V thudng xuyén khong hoan thanh cong
viéc 1a khong dung su that, khong co co so, khong thong bao trudc it nhat 30 ngay
1a hoan toan khong ding véi quy dinh cua phap luét va viéc don phuong cham dut
hop dong lao dong theo Piém a, Khoan 1, Piéu 36 Bo luat Lao dong nam 2019 quy
dinh vé quyén don phuong cham dut hop dong lao dong cua nguoi st dung lao dong.

Ngoai ra, Quyét dinh cham dirt hop dong lao dong doi v6i ba Lé Thj Hai V do
Pho Tong Giam doc Cong ty C6 phan S ky va ban hanh nhung khong c6 van ban uy
quyén cua Tong Gidm ddc 1a khong dang véi quy dinh ctuia phap luat.

Do d6, viéc Cong ty C6 phan S don phuong chdm dit hop dong lao dong vOi

ba Lé Thi Hai V 1a hoan toan trai voi quy dinh va xadm pham nghiém trong quyén
loi ctia ba Lé Thi Hai V. Ba yéu cau Toa giai quyét cac van dé sau:

Cong ty C6 phan S don phuong chidm dut hop dong lao dong trai phap luat.
Budc Cong ty Co phan S phai thanh toan cho ba Lé Thi Hai V sé tién dudi day:



Thanh toan tién lwong nhiing ngay ba Lé Thi Hai V khong dugc lam viée tinh
tir ngay 11/04/2023 dén ngay 11/11/2023 1a ngay hét han hop déng lao dong:
120.000.000 ddng x 07 thang = 840.000.000 déng (TA4m trim bon muoi triéu dong).

‘ Boi thuong 02 thang tién luong: 120.000.000 dong x 02 thang = 240.000.000
dong.

DPong bo sung bao hi‘ém x4 hoi, bao hiém that nghiép va bao hiém y té (tam tinh
05 thang): 120.000.000 dong x 05 x 20.5% = 123.000.000 dong.

B(i)i thu’(‘)’ng 02 thang tién lu’orng theo quy dinh tai khoan 3,‘Diéu 41 Bo luat Lao
dong so6 tién 1a: 120.000.000 dong x 02 thang = 240.000.000 dong.

Tién vi pham thoi han bao trude (1 thang luong): 120.000.000 ddng. Tuy nhién,
cong ty da thanh toan 60.000.000 dong, yéu cau Cong ty C6 phan S thanh toan thém
s tién con thiéu 1a 60.000.000 dong.

Tong so tién yéu cau boi thuong do cham dut hop dong lao dong trai phap luat
(tam tinh tién luong va tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép)
1a: 1.263.000.000 Pong (Mot ty hai trim sdu muoi ba triéu dong).

Hai 13, yéu cau Cong ty Co phan S thanh toan tién luong con thiéu nhu sau:
Dbi vai tién luong thang 12.2022:

Theo ban dang ky thi ba Lé Thi Hai V dat 100% ty 1¢ cong viéc dat ra, do do,
d6i véi thang 12, ba Lé Thi Hai V du diéu kién nhan 120.000.000 dong/thang. Tuy
nhién, Cong ty C6 phan S chi thanh toan cho ba Lé Thi Hai V sé tién 1a 72.000.000
dong. Nhu vy, yéu cau Cong ty C6 phan S thanh toan s6 tién con thiéu 1a 48.000.000
dong.

Dbi véi tién luong thang 01.2023: Theo ban dang ky thi ba Lé Thi Hai V dat
81% ty 1€ cong vigc ddt ra. Do do, ddi vai thang 1, ba Lé Thi Hai V duoc hudng la
60.000.000 dong + 81% x 60.000.000 dong = 108.600.000 dong. Tuy nhién, Cong
ty Co phan S chi thanh toan cho ba Lé Thi Hai V s tién 1a 60.000.000 dong twong
duong 70% luong ctimg + 30% lwong KPL Nhu vay, tong sb tién luong con thiéu 1a
48.600.000 dong .

Pbi véi tién luong thang 02.2023: Theo ban dang ky thi ba Lé Thi Hai V dat
83% ty 1¢ cong vi¢c dat ra. Do do, doi voi thang 1, ba Lé Thi Hai V dugc huong
lwong véi tong sb tién 12 60.000.000 ddng + 83% * 60.000.000 dong = 109.800.000
d6ng. Tuy nhién, Cong ty C6 phan S chi thanh toan cho ba Lé Thi Hai V s tién 1a
84.000.000 dong twong duong 70% luong cting + 70% lwong KPI. Nhu vay, tong
s6 tién lwong con thiéu 1a 25.800.000 dong.

Péi vai tién luong thang 03.2023: Theo ban ding ky thi ba Lé Thi Hai V dat
87% ty 1€ cong viéc dat ra. Do do, ddi voi thang 3, ba Lé Thi Hai V dugc hudng
lwong véi tong sb tién 1a 60.000.000 ddng + 87% * 60.000.000 dong = 112.200.000
d6ng. Tuy nhién, Cong ty C6 phan S chi thanh toan cho ba Lé Thi Hai V sd tién 1a
60.000.000 dong twong duwong 50% luong cting + 50% lwong KPL. Nhu vy, tong
s6 tién luong con thiéu 1a 52.200.000 dong.



Téng tién luong con thiéu ba Lé Thi Hai V yéu cau Cong ty Co phan S phai
thanh toan 1a 174.600.000 dong.

Téng s6 tién ba Lé Thi Hai V yéu cau Toa an budc Cong ty Co phan S phai
thanh toan cho ba Lé Thi Hai V la: 1.677.600.000 dong (Mot ty, sdu tram bay muoi
bay triéu, sau trim ngan dong). Yéu cau Toa an budc Cong ty C phan S thanh toan
mot 14n, ngay khi ban an c6 hiéu luc phap luat.

Bi don trinh bay: Cong ty C6 phan S va ba Lé Thi Hai V da ky hop dong lao
dong c6 thoi han 12 thang ké tir ngdy 25/11/2022 dén ngay 24/11/2023 véi mirc
lwong chinh theo hop dong lao dong la 19.400.000 d6ng/thang va khoan thu nhap
khac kém theo lwong chinh (bao gébm: Luong hi¢u qua cong viéc, phu cap trang
phuc, dién thoai, di lai, va cac phu cap bd sung khac) khong vuot qua 100.600.000
dong/thang.

Trong d6, muc lwong hiéu qua cong viée du kién 13 60.000.000 ddng/thang s&
dugc chi trd phu thudc vao két qua danh gia cia Cong ty Co6 phan S cén cur vao qua
trinh lam vi¢c, két qua, mirc do hoan thanh nhiém vu dugc giao cia ngudi lao dong.

Pong thot, khoan thu nhép khac keém theo luong chinh nay Cong ty Co phan S
c6 toan quyén thay doi dya trén tinh hinh tai chinh cua Cong ty C6 phan S, pham vi
cong viéc va nang luc cua ngudi lao dong tai tung thoi diém.

Ngay 07/04/2023, Cong ty CO phan S da hop vé viéc cham dut hop dong lao
dong do1 voi ba Lé Thi Hai V voi 1}'{ do ba L& Thi Hai V khong hoan thanh hiéu qua
cong viée theo thoa thuan tai hop dong lao dong va bang mo ta cong viéc. Theo do,
Cong ty Co phan S quyét dinh don phuong cham dut hop dong lao dong doi voi ba
Lé Thi Hai V tu ngay 10/04/2023, luvong thanh toan theo ngay cong thyc t€ di lam
va % hiéu qua cong viéc dat dén ngay 10/04/2023 va ho trg 1 khoan tién 60.000.000
dong thay cho nghia vu béo trudce theo quy dinh cua phép luat.

~ Ngay 10/04/2023, Céng ty Co phan S da ban hanh Quyét dinh chdm dit hop
dong lao dong do1 vaoi ba Lé Thi Hai V.

Ba Lé Thi Hai V khong dong ¥ vé6i viéc don phuong chim dut hgp dong lao
dong cua Cong ty Co phan S.

‘Do d6, doi vi yéu cau khéi kién ctia ba Lé Thi Hai V, Cong ty C6 phan S ¢6
y kién nhu sau:
Péi voi yéu cau tuyén Quyét dinh cham dit hop dong lao dong la trai phap luat

va budc Cong ty Co phan S thanh toan 1.503.000.000 dong. Cong ty C6 phan S
khéng dong ¥ véi yéu cau nay cua ba Lé Thi Hai V boi 18:

Thir nhat: Can ctr khoan 4 muc IT Quy ché chinh sach thu nhap Khéi Kinh
doanh ban hanh kém theo Quyét dinh s6 73/2022/SSSG/QD ngay 08/09/2022 cia
Ph6 Tong giam déc quy dinh: “Truong hop 3 thang lién tiép ty 18 thuong KPI Kinh
doanh dat dudi 50% s& thuc hién diéu chuyén cong tac hodc cho thdi viéc”

Bopg thoi, Quy ché chinh sach thu nhap Khéi Kinh doanh quy dinh: ‘jChi tiéu
doanh s0 - KPI Kinh doanh hang thang dugc tinh dua vao s6 lugng hop dong mua
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ban/hop ddng bao dam/cac hop dong khac cé gia tri tuong duong da phat sinh trong
thang va ngay tai khoan ngan hang cta cong ty bao c6 do khach hang chuyén vao
tai khoan ngén hang cta cong ty mot khoan tién dau tién trong thoi han tu ngay 25
thang nay dén ngay 24 thang ké tiép ké tir ngay ky két hop ddong mua ban/hgp ddng
bao dam/hop dong khac c6 gia trj twong duong”.

Theo d6, chi tiéu Doanh s6 - KPI Kinh doanh hang thang chi duoc ghi nhan
thanh cong khi khach hang da ky két hop dong mua ban/hgp dong bao dam/cac hop
d6ng khac c6 gia tri tuong duong va khach hang da chuyen khoan tién dau tién thanh
cong vao so tai khoan ngén hang cua Cong ty Co phan S tir ngay 25 thang nay dén
ngay 24 thang ké tiép.

Cin cur theo sd liéu ghi nhan cua ké toan Cong ty Co phan S thi trong thoi gian
tir ngay 25/11/2022, dén ngay 24/12/2022 va tir ngay 25/12/2022 dén ngay
24/01/2023, tai khoan ngan hang ctia cong ty C6 phan S khong ghi nhan bét ky khoan
tién nao do khach hang chuyén nén thang 12/2022 va thang 01/2023 doanh s6 - KPI
Kinh doanh ctia ba Lé Thi Hai V la 0.

Pong thoi, can ctr theo s6 lidu ghi nhan ciia ké toan Cong ty C6 phan S, thi
trong thoi gian tu 25/01/2023 dén ngay 24/02/2023 chi ghi nhan 02 cin duoc khach
hang chuyén tién thanh cong, tir ngay 25/02/2023 dén ngay 24/03/2023 chi ghi nhén
09 cian duogc khach hang chuyén tién thanh cong. Do d6, cin ¢t vao Quy ché chinh
sach thu nhap Khéi Kinh doanh thi thang 02/2023 chi tiéu doanh s6 - KPI Kinh
doanh cua ba Lé Thi Hai V dat 0% va thang 03/2023 chi tiéu doanh s6 - KPI Kinh
doanh cua ba LLé Thi Hai V chi dat 21%.

Vi vay, tir thang 12/2022 dén thang 03/2023 ba Lé Thi Hai V da lién tiép 04
thang khong dat chi tiéu KPI (cu thé ba Lé Thi Hai V chi dat KPI cao nhat 21% <
50%)

Do d6, viéc Cong ty C6 phan S chadm dut hop dong lao dong v6i ba Lé Thi Hai
V 1a c6 can cu.

Thtr hai: Theo quy dinh cua hop dong lao dong, mirc lwong chinh ba Lé Thi
Hai V dugc huong moi thang 1a 19.400.000 dong. Khi cham dat hop dong lao dong
vo1 ba Lé Thi Hai V, Qéng ty C6 phan ‘S da co thién chi va cha dong ho trg cho ba
Lé Thi Hai V khoan tién 60.000.000 dong thay cho nghia vu bao trude (tirc hon 3
lan mirc lvong chinh).

Vi cac phan tich néu trén, Cong ty Co6 phan S khong dong ¥ véi yéu cﬁuq tuyén
Quy¢t dinh cham dut hop dong lao dong la trai phap luat va bugc Cong ty C6 phan
S thanh toan 1.503.000.000 dong ctuia ba Lé Thi Hai V.

Dbi v6i yéu cau bude Cong ty Co phan S thanh toan lwong con thiéu‘cho cac
thang 12/2022, thang 1/2023, thang 2/2023, thang 3/2023 la 174.600.000 dong.

Theo nhu phan tich & muc 1, trong cac thang 12/2022, thang 1/2023, thang

2/2023, thang 3/2023 ba Lé Thi Hai V da dat chi tiéu doanh s6 - KPI Kinh doanh
nhu sau:



Thang 12/2022 chi tiéu Doanh s - KPI Kinh doanh ctia ba Lé Thi Hai V 13 0%,
tuy nhién Cong ty C6 phan S van mudn tao thém co hoi cho ba Lé Thi Hai V dugc
tiép tuc 1am viéc va phat huy kha nang cia minh nén Cong ty C6 phan S di chi tra
cho ba Lé Thi Hai V mtc lwong 72.000.000 ddng, trong d6 khoan thuong KPI chiém
50%.

Thang 01/2023 chi tiéu Doanh sé KPI Kinh doanh ctia ba Lé Thi Hai V ciing
la 0%, tuy nhién Cong ty C6 phan S van tiép tuc chi tra cho ba Lé Thi Hai V mot
mtc luong cao hon ty 1¢ thuong KPI Kinh doanh quy dinh trong quy ché. Cu thé
Cong ty C6 phan S da chi tra mic lwvong 60.000.000 dong, trong d6 khoan thudng
KPI chiém 30%.

Thang 02/2023, chi c6 02 can dugc ghi nhén la khach hang da chuyén tién thanh
cong vao tai khoan cua Cong ty C6 phan S nén ty 1¢ thuong KPI Kinh doanh theo

quy ché chinh sach thu nhap khdi kinh doanh 1a 0% nhung Cong ty C6 phan S van
chi tra muc luong 84.000.000 dong, trong d6 khoan thuéng KPI chiém 70%.

Thang 03/2023, ¢6 09 cin duoc ghi nhan 1a khach hang da chuyén tién thanh
cong vao tai khoan cia Cong ty C6 phan S nén ty 18 thuong KPI Kinh doanh theo
quy ché chinh sach thu nhap khéi kinh doanh 1 21% nhung cong ty van chi tra mirc
luong 60.000.000 dong, trong d6 khoan thuéng KPI chiém 50%.

Nhu véy, 04 thang lién tiép ba Lé Thi Hai V déu khong dat dugc ty 18 KPI Kinh
doanh trén 50% nhung cong ty van chi tra cho ba Lé Thi Hai V véi muc thuéng KPI
Kinh doanh cao hon rat nhleu so v6i quy ché chinh sach thu nhap khdi kinh doanh,
boi vi, 1anh dao Cong ty mudn khich 18 tinh than cho ba Lé Thi Hai V. Pong thoi
cling tao thém co hoi dé ba Lé Thi Hai V chimg t6 ning luc trong mot thoi gian nhat
dinh.

Do d6, Cong ty Co phan S khong dong ¥ voi yéu cau budc Cong ty Co phan S
thanh toan khoan lwong con thiéu cho cac thang 12/2022 va thang 1,2,3/2023.

Tai phién toa so tham.

Nguyén don thay d6i mot phan noi dung yéu cau khai kién:

Mot 13, tuyén Cong ty C6 phan S don phuong chdm dit hop dong lao dong trai
phap luat.

Budc Cong ty Co6 phan S phai thanh toan cho ba Lé Thi Hai V s tién dudi day:

Thanh toan tién luong nhimg ngay ba Lé Thi Hai V khong duoc lam viée (tam
tinh tir ngay 11/04/2023 dén nay) theo hop dong lao dong: 120.000.000 dong x 11
thang = 1.320.000.000 dong (M4t ty ba tram hai muoi triéu dong).

_ BOi thuong 02 thang tién luong: 120.000.000 dong x 02 thang = 240.000.000
dong.

~ Pong bao hiém xa hdi, bao hiém that nghiép va bao hiém y té (tir thang 4/2023
dén thang 11/2023) v&i1 muc lvong 120.000.000 dong/thang.



Boi thudng tién vi pham thdi han bao trudce (1 thang luong): 120.000.000 dong.
Tuy nhién, da thanh toan 60.000.000 dong, yéu cau Cong ty Co phan S thanh toan
thém sd tién con thiéu 1a 60.000.000 dong.

Téng sd tién yéu cau b?)i thuong do chim dit hop dong lao dong trai phap luat
tam tinh 1a 1.620.000.000 dong.

Hai 13, yéu cau Cong ty C6 phan S thanh toan tién lwong con thiéu nhu sau:

Dbi véi tién lwong thang 12.2022: con thiéu 1a 48.000.000 dong.

Déi voi tién luong thang 01.2023: tién luong con thiéu 1a 48.600.000 dong.

Péi vai tién lwong thang 02.2023: con thiéu 1a 25.800.000 dong.

Péi voi tién luong thang 03.2023: s6 tién lwong con thiéu 1 52.200.000 dong.

Tong tién lwong con thiu ba Lé Thi Hai V yéu cau Cong ty CO phan S phai
thanh toan 1a 174.600.000 dong.

Tong s6 tién ba Lé Thi Hai V yéu cau Toa 4n budc Cong ty CO phan S phai
thanh toan la: 1.794.600.000 dong (Mot ty, bay tram chin muoi bon tri¢u, sau tram
ngan dong). Yéu cau Toa an bugc Cong ty Co6 phan S thanh todn mot lan, ngay khi
ban an c6 hi€u luc phap luat.

Bi don trinh bay: Dé nghi Hoi dong xét xir bac toan bd yéu cau khai kién cua
nguyén don.

Tai bin dn lao dpng so thim so 13/2024/LD-ST ngay 16 thang 5 nam 2024
cua Toa an nhan dan Qudn 7, Thanh pho Ho Chi Minh tuyén xir:

1. Chap nhan mdt phan yéu cau khoi kién cua ba Lé Thi Hai V:

1.1 DBinh chi yéu cau dong b sung bao hiém xa hoi, bao hiém that nghiép va
bao hiém y t¢ (tam tinh 05 thang): 120.000.000 dong x 05 x 20.5% = 123.000.000
dong.

_ 1.2 Binh chi yéu cau boi thuong 02 thang tién lwong theo quy dinh tai khoan 3,
Diéu 41 cua B luat Lao dong s6 tién la: 120.000.000 dong x 02 thang =240.000.000
dong.

1.3 Tuyén bd Quyét dinh s6 19/2023/SSSG/QD-NV ngay 10/4/2023 ciia Cong
ty CO phan S v¢ viéc cham dut hop dong lao dong vai ba Lé Thi Hai V la trai quy
dinh cua phap luat.

1.4 Bugce Cong ty Qé phan S thanh toan cho ba Lé Thi Hai V tién luong con
thiéu tir thang 12/2022 dén thang 3/2023 1a 148.440.000 dong.

1.5 Budc Cong ty C6 phan S thanh toan tién luong trong nhimg ngay ba Lé Thi
Hai V khong duogc lam viéc tur thang 4/2023 dén 24 thang 11 nam 2023 la
448.000.000 dong;

Bugc Cong ty Co phan S boi thuong cho ba Lé Thi Hai V hai thang tién lwong
1a 120.000.000 dong; Tong cong sb tién Cong ty C6 phan S phai thanh toan cho ba



Lé Thi Hai V 1a 716.440.000 dong (Bay trim muoi sau tri¢u bon trim bon muoi
nghin dong). Thanh toan mot lan ngay sau khi ban an c6 hi¢u luc phap luat.

1.6 Cong ty Co phan S (nguoi str dung lao dong) va ba Lé Thi Hai V (nguoi
lao dong) co trach nhiém dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép
cho ba Lé Thi Hai V tir thang 04/2023 dén ngay 6/2023 véi mire lwong 20 1an mirc
lwong co s¢ 29.800.000 dong va tir thang 7/2023 dén thang 11/2023 véi mirc
36.000.000 ddng va chdt s6 bao hiém xa hoi cho ba Lé Thi Hai V theo quy dinh cta
phép luat.

1.7 Hop dong lao dong s6 696/SSSG/HDLD-L1 ¢6 thdi han 01 ndm, dugc tinh
tu ngay 25/11/2022 dén hét ngay 24/11/2023 va phu luc tién luong ngay 25/11/2022
gitta ba Lé Thi Hai V va Cong ty cham dut tir ngay 24/11/2023.

2. K& tir ngay ba Lé Thi Hai V ¢6 don yéu cau thi hanh 4n cho dén khi thi hanh
an xong, Cong ty Co phan S con phai chiu khoan tién 14i cua so tién con phai thi
hanh an theo murc 1ai suat quy dinh tai khoan 2 Diéu 468 cua Bo luat Dan sy nam
2015.

3.Vé an phi: Cong ty Co phﬁn S chiu 18.328.800 dong (Mudi tam triéu ba trim
hai muoi tim nghin tam tram dong) an phi. Ba L& Thi Hai V khong phai chiu an phi
dan su so tham.

Ngoai ra, an so tham con tuyén vé quyén khang cao va quyén thi hanh an cta
cac duong su.

Ngay 29/5/2024, bi don Cong ty CO phan S c6 don khang c4o khong dong ¥
v0i ban an lao dong so tham s6 13/2024/LD-ST ngay 16 thang 5 nam 2024 cua Toa
an nhan dan Quan 7, Thanh phd H6 Chi Minh.

Tai phién toa phuc tham,

Nguyén don ba V thira nhan bang luong cua ba tir thang 12/2022 véi mie luong
1a 60 triéu dong/thang, do Cong ty C6 phan S c6 dng Nguyén Minh Q, Phé tong
giam dbc cong ty duyét. Bang duyét luong thang cua ba ndp cho Toa la do ba tai
trén mang cta S1. Tir thang 02/2022, phia Cong ty cu thé 1a giam déc Congty S &
Ha Noi di yéu cau bo phan ban hang do ba lam trudng bd phan ngung ban cac cin
ho ma chuyén sang 1am ho so doi no va 1am nhiing viéc khac khong ban hang nira,
nén doanh s cia ba khong co, do d6 viéc nay khong do 15i ctia ba. Nay Cong ty cho
ba nghi viéc khong diing phap luat nén ba ¢ yéu cau Cong ty phai boi thuong cho
ba sd tién lwong trong nhitng ngay khong dugc lam viéc. Muc lwong boi thuong ba
yéu cau theo mirc 60.000.000 déng/thang nhu an so tham d3 tuyén. DE nghi gt
nguyén ban an so tham va khong chdp nhan don khang céo cua bi don Cong ty Co
phan S.

Phia bi don thira nhan 6ng Nguyén Minh Q vira 13 Phé tong cua S vira 1a nguoi
c6 ¢b phan cua S1. Nhung cho dén dau nim 2022, do tinh hinh tai chinh ctia Cong
ty da bi han hep nén viéc cho nhan vién cong ty nghi viéc va viéc phat linh luong
khong con dugc thyc hién nhu trude d6. Muc luong thuc 1anh cua can b nhan vién
cong ty khong con dugc ap dung theo phé duyét cac khoan trg cap ngoai luong va
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bat ddu cho nhan vién nghi viéc nén viéc ba V noi cong ty van tiép tuc giam cho ba
50% murc lwong tir 120.000.000 dong xudng 60.000.000 dong 13 khong co cin cr.
Trén thue té khong c6 nhan vién cong ty nao hudng dugc mirc lwong 120 triéu dong/
thang tir trudc dén nay. Nén viéc ba V cho rang tir thang 3/2024, lwvong ha xudng
con 50% ciia sd tlén 120.000.000 dong ciing 1 khong cd co 80 nao dé ching minh
diéu nay. Vi du rang trudce khi nghi viéc, thi Cong ty Van tinh muc luong cho ba V
theo chi s6 ban hang ba dat duoc, nhung s tién luong vé sau nay khi ba nghi viéc
thi khong c6 niang suit gi dé tinh mic 60.000.000 dong nhu cii nita. Nhitng khoan
phu cap ngoai luong cua c6ng ty cho ngudi lao dong hudng, hau hét 1a phuc vy hd
trg khi dang thuc hién cong vi¢e, nhiém vu cua nguoi lao dong. Khi khong con thyc
hién nhiém vu, céng viéc d6 nira, nham tao ra ning suat lao dong, thi cong ty chi co
thé 4p dung mirc lwong theo hop ddng 1a 19.400.000 ddng. Cong ty di thanh toan
cac ché d6 quyén loi cho ba V khi ba nghi viéc. Cu thé da tra cho ba sb tién
60.000.000 dong dé chdm dut hop dong lao dong. Dé nghi Hoi dong xét xir xem xét
lai dé tinh cho phu hop véi quy dinh. Riéng d6i vai viéc cho nghi viéc, Cong ty van
khiéu nai rang viéc quyét dinh cho ba V nghi viéc 1a do ba khong dat dugc ning suat
chat luong cong viee va Cong ty cling khong co kha nang tai chinh dé tra luong cho
ba cung phu cap ngoai luong dugc nita. Khoan tién phu cip ngoai luong; ké ca mirc
phu cap b sung khac 31.184.000 dong/thang, cling dugc cong ty trich cac loai quy
nhu quy dong hanh trén bang luong moi cong ra s6 tién 60.000.000 dong ma ba V
dugc lanh nhiing thang cudi. Do vay, cling khong thé nao tinh luvong trong nhiing
ngay khong duoc lam viéc bang luong va cac khoan phu cip hd tro cho cong viée
trong khi ba V di nghi viéc vi theo quy dinh tai Diéu 95 B6 luat Lao dong quy dinh
vige tra luong nhu sau:

Nguoi st dung lao dong tra luong cho ngudi lao dong cin ctr vao tién luong da
thoa thudn, nang suat lao dong va chat lugng thuc hién cong viéc.

Vige cap so tham 4p dung quy dinh tai Khoan 5 Piéu 3 Thong tu so 10 dé budc
Cong ty C6 phan S phai thanh toan tién luong va tat ca cac khoan phu cap trong phu
luc Hop dong lao dong, nhung day la diéu luat ma Thong tu huéng dan ghi hinh thire
cua hop dong lao dong khi ky két hop dong lao dong chir khong phai quy dinh rang
tat ca cac khoan duoc ghi trong Hop dong lao dong 1a cin ctr dé budc nguoi st dung
lao dong phai thanh toan cho nguoi lao dong toan bé moi khoan, ké ca phu cap bd
sung cho nguoi lao dong khi khong con lam viéc tai Cong ty nira (nghi viéc). Theo
hop dong lao dong, mirc luong chinh cua ba V chi 1a 19.400.000 dong. Do d6 dé
nghi Hoi ddng xét xtr stra ban an so tham theo huéng khong chip nhin yéu cau khoi
kién ctia nguyén don.

Dai dign Vién kiém sat nhan dan Thanh phé Hé Chi Minh trinh bay quan
diém vé vige gidi quyét vu dn:

- V& t6 tung: Tham phan va Hai dong xét xir da thuc hién ding quy dinh caa
phap luat t6 tung. Cac duong su thuc hién quyén, nghia vu theo dung quy dinh phap
luat. Pon khang cao cua duong su nam trong han luat dinh nén hop I¢.

- Vé noi dung vu an: Dé nghi Hoi dong xét xtr phuc tham chap nhan don khang

céo cua bi don: khéng chap nhan don khoi kién ctia nguyén don ba Lé Thi Hai V vé
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viéc doi truy linh tién luong con thiéu tir thang 12/2022 dén thang 3/2023 la
148.440.000 dong, theo muc lwong 120.000.000 ddng/thang do khong ¢ cin ctr
chtrng minh ning suit lao dong cia ba V trong nhitng thang nay va ciing khong co
cin ct chimg minh luong cua ba V dat du 120.000.000 dong/thang dé truy linh.

V& viéc chdm dut hop dong lao dong voiba V cua Cong ty S 1a trai phap luat,
nén viéc tinh toan boi thuong va bao hiém x4 hoi s& dugc chdp nhan theo mirc lvong
dugc quy dinh theo hop dong lao dong.

NHAN PINH CUA TOA AN

Sau khi nghién ctru céc tai li€u c6 trong ho so vu &n dugc tham tra tai phién toa
va can cu vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan dinh:

[1] V& t6 tung: Pon khang cdo ctia bi don Cong ty Co phém S dugc lam trong
thot han luat dinh, phu hop voi cac quy dinh tai Piéu 272, Piéu 273 B6 luat T tung
dan sy nam 2015; cong ty da ndp tién tam Gmg an phi theo quy dinh nén dugc chap
nhan xem xét theo trinh ty phiic tham.

[2] Vé noi dung khang céo phia bi don khong dong ¥ ban an so tham vi cho
rang Cong ty Co phan S da cham dut hop dong lao dong vai ba V 1a dung quy dinh
phap luat, ban 4n so tham tuyén budc Cong ty chadm dirt hop dong lao dong trai phap
luat nhung khong xét dén qua trinh 1am viéc ba Lé Thi Hai V khong dat dugc hiéu
qua cong viéc.

Hoi dong xét xir phiic tham nhan thay Cong ty cham dit hop dong lao dong khi
nguoi lao dong khong dat hiéu qua cong viéc, thi phai c6 bién ban hop xem xét ky
luat lao dong trudce khi thyc hién viéce chdm dut hop dé)ng lao dong v&i1 nguoi lao
dong. Tuy nhién, do cong ty khong thyc hién du thu tuc nén viéc ban hanh Quyét
dinh s6 19/2023/SSSG/QD-NV ngay 10/4/2023 vé viéc cham dut hop dong lao dong
voi nguyén don la trai phap luat duoc Hoi ddng xét xtr phic tham déng quan diém
v6i cap so tham.

Tuy nhién vé van dé ap dung cac ché do tién luong lam cin ct dé boi thuong
cho ba V trong nhiing ngay khong dugc 1am viéc. Toa an cap so tham da ldy mirc
tién luong 1a 120.000.000 dong dé tinh truy ldnh lwong cho ba V, budc cong ty phai
thanh toan tién luong tir thang 12/2022 dén thang 3/2023 14 148.440.000 dong, cho
ba V du s6 tién lwong con thiéu trong nhiing thang nay véi chi sé KPI theo nang suat
cong vi¢c dat ra. Theo nguyén don thi chinh ba V dugc Cong ty xac nhan muc do
hoan thanh cua thang 12 la 100%, thang 1/2023 la 81%, thang 2/2023 la 83%, thang
3/2023 1a 87% dé cho rang Cong ty con thiéu chwa thanh toan du 120.000.000 dong
Hoi déng xét xtr phiic tham thiy rang co s& dé xac dinh ning suit nay do ba V lay
tir trén mang ndi bo va in trén web cua tap doan S1 chir khong phai cua cong ty S,
nhung cling chua dugc lam rd nhitng thong tin dir liéu nay c¢6 phai cua S hay khong,
trong khi theo céc thoa thuan bd sung lwong ctia Cong ty, theo phu luc vé luong da
ban hanh, mrc luong cua toan Cong ty khong duoc vuot qua 100 triéu dong, nén
viéc ba V cho rang minh dugc huong theo mirc 120.000.000 dong 1 khong c6 co s&
dé chimg minh. Cap phiic tham bac bo yéu cau nay ctia nguyén don khi nguyén don
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khong c6 bang chimg dua ra dé ching minh chi s6 KPI ciia minh theo nhu trinh bay,
nén Tda so tham tinh truy thu tiép cho du 120.000.000 dong/thang trén cac thang
trude khi nghi viée cho ba V duoc sb tién 148.440.000 dong 1a khong co co so. Hoi
ddng xét xir cap phuc tham bac bo cach tinh ndy ma nhan dinh dua trén mic luong
thuc 1anh cua ba V 1a co so duy nhat dé xac dinh nang suét lao dong ma ba V duogc
huong vao thoi diém tra luong. Khong chip nhan yéu cau doi thém tién lwong nhimg
thang da 1anh cho du 120.000.000 dong/thang vi khong c6 co s& xac dinh ning suit
chi s6 KPI cta ba V duya trén chimg tir luong.

- Pbi voi yéu cau boi thuong tién lwong trong nhitng ngay khong dugc 1am
viéc la 7 thang 14 ngay, Toa cép so tham c6 nhan dinh “Can ct khoan 5 Piéu 3
Thong tu s6 10/2020/TT BLDTBXH ngay 12/11/2020, muc tién thuong khong ap
dung vao tién lwong phai tra trong nhirng ngay khong dugc lam viée va bdi thudng
do don phuong cham dut hop dong lao dong. So thdm xéac dinh muc tién lwong lam
can cu giai quyét tranh chap boi thudng, budc bi don thanh toan cho nguyén don
tién lwong nhimg ngay nguyén don khong duoc lam viéc tir ngy 11/04/2023 dén
ngay 24/11/2023 1a 7 thang 14 ngay x 60.000.000 dong thanh 448.000.000 dong;
Boi thuong 2 thang tién lwong 60.000.000 dong x 2 thang = 120.000.000 dong; D6i
v6i viée boi thuong 01 thang luong do vi pham nghia vu bao trude, ba Lé Thi Hai
V trinh bay cong ty di tra 60.000.000 dong. Budc Cong ty C6 phan S phai thanh
toan cho ba Lé Thi Hai V s6 tién 568.000.000 dong do cham dut hop dong lao dong
trai quy dinh cta phap luat.”

Hoi dong xét xir phuc tham nhan thay viéc cap so tham ap dung khoan 5 Diéu
3 Thong tu s6 10 dé tinh thanh lwong thuc 1anh cho ba V, nhung Diéu 3 Thong tu
10 hudéng dan cach ghi soan thao hinh thirc ctia hop dong lao dong. Khoan 5 Piéu 3
Thong tu quy dinh rang: Muc luong theo céng viée hodc chirc danh, hinh thire tra
lwong, ky han tra lwong, phu cdp lwong va cac khoan bo sung khac dugce quy dinh
cach ghi nhu sau:

a) Mtrc luong theo cong viéc hodc churc danh: ghi mirc lwong tinh theo thoi
gian cua cong vi¢c hodc chirc danh theo thang luong, bang lvong do ngudi st dung
lao dong xay dung theo quy dinh tai Diéu 93 ctia Bo luat Lao dong; d6i véi ngudi
lao ddng hudng luong theo san pham hodc lwong khoan thi ghi mirc luong tinh theo
thoi gian dé xac dinh don gia san pham hoic luong khoan;

b) Phu cép luong theo thoa thuan ctia hai bén nhu sau:

bl) Cac khoan phu cap luong dé bu dip yéu té vé diéu kién lao dong, tinh chét
phtre tap cong viéc, di€u kién sinh hoat, muc do t}}u hut lao dong ma mﬁc lvong thda
thuan trong hop dong lao dong chua dugc tinh dén hodc tinh chua day du;

b2) Céc khoan phu cip lvong gin v6i qua trinh lam viéc va két qua thuc hién
cong viéc cua nguoi lao dong.
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Hoi dong xét xtr nhan thy so tham dua ra cach tinh tién luong cho ba V khi ba
V’ khong dugc lam viée, thi chi s0 KPI duong nhién 1a bang 0, thir hai cac khoan phu
cap dugc quy dinh trd theo Diéu 95 Bo luat Lao dong da quy dinh:

1. Ngudi str dung lao dong tra lvong cho nguoi lao dong can ctr vao tién luong
d3 thoa thuin, ning suét lao dong va chit luong thuc hién cong viée.

Tt nhitng diéu luat trén da cho thiy viéce tra lvong 1a theo thoa thudn, ning suét
lao dong va chat luong cong viéc.

Theo Diéu 90. Tién lvong quy dinh:

1.Tién luong la s tién ma ngu:o’l st dung lao dong tra cho nguoi lao dong theo
thoa thuan de thuc hién cong viéc, bao gom muc luong theo cong viéc hodc chuc
danh, phu cdp luong va cac khoan bo sung khac. Ma theo Piéu 3 Khoan 5 Thong tu
thi diém b1 khoén 5 nay quy dinh rang:

b1) Céc khoan phy cip lwong dé b ddp yéu t6 vé dicu kién lao dong, tinh chat
phtre tap cong Viéq, diéu kién sinh hoat, mirc do thu hut lao dong ma mfrc lvong thdéa
thuan trong hop dong lao dong chua dugc tinh dén hodc tinh chua day du;

b2) Cac khoan phu cap luong gan véi qua trinh lam viéc va két qua thuc hién
cong viéc cua nguoi lao dong.

O day, khi cong ty cho ba V nghi viéc thi khong con qua trinh lam viéc, khong
c6 két qua cong vi¢e. Do khong c6 lao dong dé tao ra nang suat chat lugng két qua
cong viéc dé noi rang phai bu dap yéu t6 vé dicu kién lao dong, tinh chat phurc tap
cong vigc, diéu kién sinh hoat, mrc do thu hat lao dong ma muc luong thoa thuan
trong hop dong lao dong chua duoc tinh dén hodc tinh chua day du;

Can ctr theo hop ddng muc lwong thoa thuan co ban 1a 19.400.000 dong, nhimg
khoan phuc cap khac dugc ghi thanh muyc riéng nhung khong c6 thé hién, nén theo
muirc lwong ban dau khi ky hop dong 1a mre lvong ky cho chure danh truong phong
kinh doanh ctia ba V, cac khoan tién phu cap lwong va cac khoan bd sung déu khong
dugc tinh vao luong ma ghi thanh cac diéu khoan khéc trong hop dong. Cho nén khi
tinh lwong cho ba V trong nhiing ngay khong dugc lam vi¢c thi &p dung muac luong
ky hop dong dé tinh boi thuong thiét hai khi ngudi lao dong khong c6 thuc té lam
viéc, theo dung nghia c6 1am thi méi c6 nhirng khoan hd trg cho cong viée. Khi da
khong c6 1am viéc, thi ldy mic luong cia chire danh cong viée dé boi thuong, vi cac
khoan khac khong thé dugc tinh khi ma ngudi lao dong khong cé bat cir két qua
cong viéc nao khi di bi cho nghi viéc. Piéu nay 13 hién nhién, budc phai chap nhan
bdi thuong nhung muc lwong dé ap dung bdi thuong 13 mire lwong véi chie danh da
ky két tai hop dong lao dong ma thoi.

Hon nira, ngay 25/11/2022, Cong ty S ban hanh thong béo, trong d6 da bd sung
tai khoan 2 rang Cong ty c6 toan quyén thay ddi cac khoan phu cap luong b sung
va phuc loi dya vao tinh hinh tai chinh Cong ty, pham vi cong viéc, nang luc lam
viéc ctia nguoi lao dong timg thoi diém, nén Hoi dong xét xir nhan thay viéc cong
ty diéu chinh mirc lvong giam 50% theo sy thira nhan cua ba V tir thang 3/2022, co
co s& dé thay 60.000.000 dong da bao gom luong 13 19.400.000 dong. Nay néu tinh
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murc lwong boi thuong thi tt ca cac khoan phu khac duoc trir ra khi khong c6 hanh
vi lao dong nao trong giai doan cho nghi viéc nay dé ap vao tinh cho nguoi lao dong.
Hoi dong xét xtr thiy cac khoan Phu cap luong ciia ba V theo ban luong hang thang
trude khi nghi viée bao gdm: Phu cip Trang phuc: 416.000 ddng/thang. Phu cap dién
thoai: 2.000.000 dong/thang; Phu cip di lai: 7.000.000 ddng/thang. Phu cip bo sung
khac: 31.184.000 dong/thang. Lwong hiéu qua cong viée (Du kién): 60.000.000
ddng/thang. HO tro ngoai lwong (Phu cip com): 730.000 ddng/ thang. Hoi dong xét
xtr nhan dinh khong c6 mot qua trinh lao dong ndo ctia ba Lé Thi Hai V dién ra nita
nén tat ca cac phu cap néu trén khong thé cong tinh cho ba.

Viéc ba V cho rang chinh 6ng Q 1a nguoi duyét cho ba duoc muc luong
60.000.000 dong, gitra lic ma coéng ty khong con ban san pham do ba phu trach
phong kinh doanh, ma chuyén sang lam céng viéc khac. Do vy, Cap so tham lay
mutre luong 60.000.000 ddng dé boi thudng thiét hai cho ‘nguoi lao dong trong nhing
ngay khong dugc lam viée 1a khong phu hop, nén Hoi dong xét xr can cir hudng dan

vé tién luong dung dé tinh thanh toan cho ba V trong truong hop cong ty cham dut
sai, nhung ciing chi c6 thé ldy muc luong tai hop dong dé tinh vi trong thoi gian
chém dat nay theo phia nguyén don cling thtra nhan tir thang 4/2022 tr¢ di, thi ba
khong dugc lam cong viéc ban hang kinh doanh nira, thu hep lai viéc ban san phém
chi lam cac cong viéc khac nhu doi ng hodc thuc hién cac cong viéc van phong khac
nén Hoi dong xét xir thdy cac khoan tinh chi s6 KPI va tién hd tro ciing khong dugc
tinh vao luong nita, chi 1y mirc lwong theo hop déng dé tinh cho thoi gian tir khi
cong ty cho ba V nghi viéc 1a 7 thang 14 ngay x 19.400.000 dong/thang =
144.853.000 dong.

V& yéu cau doi bdi thudng hai thang tién luong do don phwong cham dut hop
dong lao dong trai phap luat, Hoi dong x€t xtr nhan thay Cong ty da bdi thudng cho
ba V s tién 60.000.000 dong, néu tinh bang mirc tién lwong vé viéc vi pham thoi
gian bao trudc va hai thang tién luong boi thuong do vi pham don phuong trai theo
murc lwong hop dong 1a 19.400.000 dong/thang, thi Cong ty di thanh toan cho ba V
tong s6 tién 12 60.000.000 dong, 1a hon 03 thang luong co ban. Do do, cong ty khong
dong y yéu cau thanh toan thém 02 thang tién luong cla nguyén don, Cong ty ciing
khoéng c6 yéu cau gi d6i voi so tién da tra nay, nén Hoi dong cap phtic thAm khong
dong quan diém véi so tham khi chap nhan 02 thang tién lwong cho ba V véi muc
lwong 60.000.000 dong, thanh tién 1a 120.000.000 dong, ma khang dinh Cong ty khi
cho ba V nghi viéc va di bdi thudng cho ba V s tién 60.000.000 déng chinh 1 da
giai quyét tién vi pham bao trudc va hai thang tién luong theo hop ddng, tinh thanh
tién 58.200.000 dong, dugc Cong ty lam tron thanh 60.000.000 dong, giao cho ba V
dd nhan xong. Do d6 khong chap yéu cau nay ciia nguyén don va sira ban 4n so thAm
d6i voi yéu cau nay.

Viéc cap so' tham can ¢t theo khoan 2 Piéu 89 ctia Luit Bao hiém xi hdi nam
2014 va khoan 3 Diéu 89 Luat Bao hiém xa hoi 2014, x4c dinh muc luong déng Bao
hiém xa hoi bt budc t0i da tir ngay 01/7/2023 1a 36.000.000 dong trong vu 4n nay
cling 14 khong dung. Nguyén tic luong cua ba V ky hop dong 1a muc luong dong
bao hiém xa hoi 1 19.400.000 dong. Do d6 chap nhan mot phan yéu cau ctia nguyén
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don, budc Cong ty C6 phan S (ngudi st dung lao dong) va ba Lé Thi Hai V (nguoi
lao dong) co trach nhiém dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép
cho ba Lé Thi Hai V tir thang 04/2023 dén thang 11/2023 v6i muc luong 19.400.000
d6ng va chdt s6 bao hiém xa hoi cho ba Lé Thi Hai V theo quy dinh cta phap luat.

Hop dong lao dong s6 696/SSSG/HPLP-L1 c¢6 thoi han 01 niam, dugc tinh tir
ngay 25/11/2022 dén hét ngay 24/11/2023 va Phu luc hop dong ngay 25/11/2022
giita ba Lé Thi Hai V va Cong ty C6 phan S chdm durt tir ngay 24/11/2023.

[3] V& an phi dan su so tham: Do sd tién Cong ty C6 phan S c6 nghia vu tra
cho ba Lé Thi Hai V 1a 144.853.000 dong, nén Cong ty C6 phan S phai chiu an phi
lao dong so tham 1a 4.345.590 dong.

[4] An phi lao dong phuc tham: cong ty khong phai chiu do khang cdo dugc
chap nhan nén hoan lai sd tién tam tng 4n phi phuc tham cho cong ty.

Vi cac 1€ trén,
QUYET PINH :

C‘én cu diérp a khoan 1 Diéq 32, diém ¢ khoan 1 Diéu 35, diém a lghoén 1 Diéu
39, Dieu 147, diém ¢ khoan 1 biéu 217, khoan 1 Diéu 228, khoan 1 Di’éu 244, Dieu
271, khoan 1 Biéu 273, khoan 2 Diéu 308 va Diéu 313 cua B luat To tung dan su
nam 2015;

Ap dung cac diéu 19, 21, 36, 39,41, 90, 95 ctia Bo luat Lao dong nam 2019;

Ap dung Piém a khoan 1 Diéu 2, khoan 1, khoan 2 Diéu 21, Piéu 85 va Diéu
86, bicu 89 cua Luat Bao hiém xa hoi nam 2014;

Ap dung Khoan 5 Piéu 3 Thong tu s& 10/2020/TT-BLDTBXH ‘ngay

12/11/2020 cia Bo L va xa hoi quy dinh chi tiét va hudng dan thi hanh mot s6 diéu
cua B0 luat Lao dong;

Ap dung Piém b khoan 1 Diéu 13 cta Nghi quyét sb 01/2019/NQ-HDTP ngay
11 thang 01 nam 2019 cua Toa an nhan dan Téi cao hudng din ap dung mét s6 quy
dinh cua phap luat vé 13, 14i sut, phat vi pham;

Ap dung Khoan 2 Piéu 26 Nghi quyet s6 326/2016/UBTVQH14 ngay 30 thang
12 ndm 2016 cua Uy ban Thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa an.

Tuyén x1r: Qhép nhén don khang cao cta bi don Cong ty Co phan S. Stra ban
an lao dong so tham s6 13/2024/LD-ST ngay 16 thang 5 ndm 2024 cua Toa an nhan
dan Quan 7, Thanh phé H6 Chi Minh nhu sau:

1. Chap nhan mot phan yéu cau khaoi kién ctia ba Lé Thi Hai V:

1.1 Tuyén b6 Quyét dinh s6 19/2023/SSSG/QD-NV ngay 10/4/2023 ciia Cong
ty CoO phan S vé viéc cham dut hop dong lao dong vai ba Lé Thi Hai V la trai quy
dinh cua phap luat.
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1.2 Hop dong lao dong s0 696/SSSG/HPLD-L1 ¢6 thoi han 01 nam, dugc tinh
tir ngdy 25/11/2022 dén hét ngay 24/11/2023 giita ba Lé Thi Hai V va Cong ty cham
dirt tir ngay 24/11/2023.

1.3 Dinh chi yéu cau dong b sung bao hiém x3 hoi, bao hiém thit nghiép va
bao hiém y t€ (tam tinh 05 thang): 120.000.000 dong x 05 x 20.5% = 123.000.000
dong.

1.4 Dinh chi yéu cau boi thuong 02 thang tién lwong theo quy dinh tai khoan 3
biéu 41 cua Bé luat Lao dong voi so tién la: 120.000.000 dong x 02 thang =
240.000.000 dong.

1.5 Khdng chap nhan yéu cau ctia ba Lé Thi Hai V doi cong ty Co phan S thanh
toan tién lvong con thi€u tu thang 12/2022 dén thang 3/2023 1a 148.440.000 dong.

1.6 Budc Cong ty Co phan S thanh toan tién luong trong nhimg ngay ba Lé Thi
Hai V khong dugc lam viée tir thang 4/2023 dén ngay 24/11/2023, s tién la
144.853.000 (M6t trim bon muoi bbn triéu tdm trim nim muoi ba ngan) dong.
Thanh toan mdt 1an ngay khi an c6 hiéu Iyc phap luat.

1.7 Khong chép nhén yéu cau ctia nguyén don budc Céng ty Co ‘phén S boi
thuong hai thang tién luong 1a 120.000.000 (Mot tram hai muoi tri¢u) dong;

1.8 Cong ty C6 phan S (ngudi st dung lao dong) va ba Lé Thi Hai V (nguoi
lao dong) co trach nhiém dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép

cho ba Lé Thi Hai V tur thang 04/2023 dén thang 11/2023 véi mire luong 19.400.000
dong va chot s6 bao hiém xa hoi cho ba Lé Thi Hai V theo quy dinh cia phap luat.

2. V& an phi dan su so tham: Do s tién Cong ty Co phén S c6 nghia vu tra cho
ba Lé Thi Hai V 1a 144.853.000 dong, nén Cong ty C6 phan S phai chiu 4n phi lao
dong so tham 1a 4.345.590 (Bén triéu ba trim bdn muoi 1dm ngan nam tram chin
muoi) dong.

3. An phi lao dong phuc tham: Cong ty Co phan S khong phai chiu do khang
c4o dugc chap nhan. Hoan lai cho Cong ty sd tlen tam Ung &n phi phuc tham I3
300.000 (Ba tram ngan) déng theo bién lai thu s6 0019334 ngay 07/6/2024 cta Cuc
Thi hanh 4n dan sy Quan 7, Thanh phé H6 Chi Minh.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy thi ngudi duoc thi hanh an dan sy, nguoi phai thi hanh an dan su c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi
cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh 4n dan su;
Thot hi¢u thi hanh 4n duoc thyc hién theo quy dinh tai Diéu 30 Luét Thi hanh an
dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén 4n.

Noi nhdn: TM. HQI PONG XET XU PHUC THAM

- Toda 4n nhan dan Téi cao; THAM PHAN - CHU TOA PHIEN TOA
- Tda 4n nhan dan cip cao tai TP . HCM;

- VKSND cép cao tai TP . HCM;

- Vién kiém sat nhan dan TP . HCM;
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- Toa an nhan dan Quan 7,

- Cuc Thi hanh déan sy Thanh phé H6 Chi Minh;
- Chi cuc Thi hanh an dan sy Quén 7,

- Céc duong sy (dé thi hanh);

- Luu.

Lé Thi Hoang Hoa
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