TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH THAI NGUYEN Péc 1ap - Tw do - Hanh phuc

Ban &n s6 04/2019/KDTM - PT
Ngay: 21/8/2019

V/v: Tranh chap hop ddng
mua bén tai san ban dau gia

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH THAI NGUYEN

- Thanh phan Hgi dong xét xi phac tham gém co:

Tham phan - Chu toa phién toa: Ong Nguyén Vin Qué.

Cac Tham phan: Ba Lé Thi Hong Phuong va ba Duong Thi Lién

- Thu ky phién toa: Ba Vii Thi Hong - Thu ky Toa 4n nhan dan tinh Thai Nguyeén.

- Pai dign Vign kiém sat nhan dan tinh Thai Nguyén tham gia phién tda: Ba
Nguyén Manh Thuy - Kiém sat vién.

Ngay 21 thang 8 nam 2019 tai tru s& Toa an nhan dan tinh Thai Nguyén mao
phién tda xét xir phic tham cong khai vu an kinh doanh thuwong mai thy Iy sé:
03/2019/KDTM - PT ngay 26 thang 3 nam 2019 vé tranh chap hop dong mua béan
tai san ban dau gia.

Do ban an kinh doanh thuong mai so tham s6: 03/2019/ KDTM - ST ngay 20
thang 02 nam 2019 cua Toa &n nhan dan thanh pho TN, tinh Thai Nguyén bi khang
cao.

Theo quyét dinh dua vy an ra xét xir phdc tham sé: 56/QPPT - KDTM ngay 03
thang 5 nam 2019 gitra cac duong su:

1. Nguyén don: Cong ty C0 phan Gang Thép A,

Dia chi: T6 21, phuong C G, thanh pho TN, tinh Thai Nguyén.

Nguoi dai dién theo phap luat: Ong Hoang Ngoc D, Tong giam ddc.

Nguoi dai dién Gy quyén:

1.1 Ong Bui Trong B, Pho trudng phong Tai chinh, ké toén;

1.2 Ong Nguyén Tién B, Chuyén vién phong thiét ké & quan 1y thiét bi;

1.3 Ba Nguyén Thi Thu H, Pho trudng phong Tai chinh, ké toan;

(Vian ban oy quyén s6 563/GUQ ngay 15/10/2018, 6ng D, 6ng B, ba H déu c6 mat
tai phién toa).

2. Bi don: Cong ty cb phan 6 t6 C.

Pia chi: T6 3, phudng C G, thanh phé TN, tinh Thai Nguyén.



Ngudi dai dién theo phép luat: Ong Duong Kién E, Tong giam ddc.

Ngudi dai dién oy quyén: Ong Nguyén Hong Th, Giam dc ké hoach thi truong
(Van ban ty quyén sb 129/GUQ ngay 13/3/2018, 6ng Th ¢ mit).

Nguoi bao vé quyén va loi ich hop phap ciia bi don:

Luat su Nguyén Thi V, Vin phong Luat su Z, doan Luat su tinh Thai Nguyén, (cO
mat tai phién toa).

NOI DUNG VU AN

Theo ban an so thim nguyén don Cong ty C6 phan Gang thép A, trinh bay:
Ngay 05/7/2016 Cong ty C6 phan Gang Thép A goi tat (Tisco) ky hop dong mua
ban tai san ban dau gia sé 02/2016/HDMB/CNVB véi Chi nhanh VB Céng ty C
Phin d4u gid va bat dong san VVFC va Céng ty CO phan 6 t6 C goi tat
(Vinnamoto). Tai san ban ddu gia 1a bat dong san khu nha kho ba méi tai dia chi
duong Cach mang Théang T4m, phuong CG, thanh phd TN, tinh Thai Nguyén.

Tai khoan 5 Piéu 1 cta Hop dong ghi: Gia trén da bao gom thué VAT; chua
bao gdm céc loai thué, phi va 1¢ phi lién quan tdi viéc dang ky quyén sé hitu; quyén
st dung tai san theo quy dinh cua phap luat.

Moi chi phi lién quan dén thil tuc chuyén quyén sé hitu, st dung tai san, phi
cong chimg, phi thué khac phat sinh theo quy dinh ctia Nha nudc do nguoi mua
duogc tai san trang d4u gia chiu.

Ngay 21/9/2016 Cuc thué tinh Thai Nguyén d3 ra Thong bao sb 2756/TB - CT
thong bao sd thué thu nhap doanh nghiép khi chuyén nhuong bat dong san, theo do
Tisco phai ndp cho tai san ban dau gia trén 13: 920.696.135d (Chin traim hai muoi
triéu, sau trim chin muoi sau nghin, mot trim ba muoi 1am dong), Tisco da ing ndp
toan bd sd tién thué néu trén.

Ngay 08/12/2016 Tisco c¢6 Cong van 776/GTTN - TCKT dé nghi Vinamotor
hoan tra cho Tisco sd tién Tisco dd tmg ra dé nop thué thu nhap doanh nghiép theo
bién ban cam két ngay 13/10/2016. Tuy nhién, Vinamotor cho rang khong ¢6 cin ctt
phap 1y dé khang dinh Vinamotor 1a don vi phai ndp thué Thu nhap doanh nghiép tir
chuyén nhuong bat dong san cho Tisco theo cac diéu khoan thoa thuan trong hop dong.

Can ctr vao Hop dong ban tai san trang d4u gid, thi Tisco va Vinamotor di thoa
thuan, Vinamoto phai chiu sb tién phi, thué khac phat sinh, dé hoan thién thu tuc
dang ky quyén so hiru tai san, gdm Thué thu nhap doanh nghiép va Thué VAT. Pay
1a thoa thuan hop phép, nén phét sinh nghia vu ndp thué cia Vinnamoto. Tisco yéu
cau Vinnamoto phai hoan tra khoan thué thu nhap doanh nghiép trong hop dong
mua ban tai san ban ddu gia sé6 02/2016/HDMB/CNVB ngay 05/07/2016 la:
920.696.135d (Chin tram hai muoi tri€u, sau trdm chin muoi sdu nghin, mét trdm ba
muoi 1am dong).

Bi don trinh bay: Khong dong ¥ véi yéu cau khoi kién ctia nguyén don doi sd
tién thué thu nhap doanh nghiép trong hop dong mua ban tai san ban ddu gia sb
02/2016/HDMB/CNVB ngay 05/07/2016 1a: 920.696.135d boi vi: Luat thué thu
nhap doanh nghiép va cac vin ban hudng dan thi hanh, quy dinh thué thu nhap
doanh nghiép do bén bén tai san 1a Tisco phai chiu. Trong Hop dong mua ban dau
gia tai san khong thda thuan cu thé bén mua phai chiu thué thu nhdp doanh nghiép.

2



Tai khoan 5 Diéu 1 cta hop ddng c6 ghi: Moi chi phi lién quan dén thu tuc chuyén
quyén so hitu, sir dung tai san, phi cong chimg, phi thué khac phat sinh theo quy
dinh cua nha nude do nguodi mua duge tai san trung dau gia chiu. Thué thu nhap
doanh nghiép 1a loai thué duong nhién, do bén ¢ thu nhép phai chiu, khong phai la
thué truc tlep phat sinh trong qua trinh chuyén nhuong bat dong san, nén bén mua
trang ddu gia Vinamotor khong phai chiu thué thu nhap doanh nghiép thay cho
Tisco. Pé nghi Hoi dong xét xir bac yéu cau khoi kién ciia nguyén don.

V6i ndi dung trén, tai ban 4n s6 03/2019/ KDTM - ST ngay 20 thang 02 nam
2019 cta Toa an nhan dan thanh phé TN, tinh Thai Nguyén da xét xir va quyét dinh:

Can ci: Khoan 1 Diéu 30, Piéu 35 Bo luat tb tung dan su; Diéu 2, Diéu 3 Luat
Thué thu nhip doanh nghiép nim 2008, sira d6i b6 sung nim 2014; Piéu 16 Thong
tu sb 78/2014/TT-BT ngay 18 thang 6 nim 2014 cta Bo Tai chinh huéng dan thi
hanh Luat Thué thu nhap doanh nghiép; Khoan 4 Diéu 16 Thong tu 151/2014/TT-
BTC ngay 10/10/2014, cua B Tai chinh, huéng dan thi hanh Nghi dinh )
91/2014/ND - CP ngay 01/10/2014 ciia Chinh phu vé viéc sira d6i, bd sung mot s6
diéu tai cac Nghi dinh quy dinh vé& Thué; Nghi quyét sé 326/2016/UBTVQH 14
ngay 30/12/2016 ctia Uy ban thudng vu Quéc hdi quy dinh vé muc thu, mién, giam,
thu, nop, quan ly va sir dung an phi va I¢ phi Toa an.

1. Khong chap nhan yéu cau khoi kién cta Cong ty Co phan Gang Thép A vé
viéc yéu cau Cong ty C6 phan 6 to C chiu khoan tién thué thu nhap doanh nghiép
920.696.135d, theo H0’p déng mua ban tai san ban ddu gid sb
02/2016/HDMB/CNVB ngay 05/07/2016.

2. An phi: Cong ty Co phan Gang Thép A phai chiu 36.920.000d, dugc trir vao
s6 tién tam Gmg an phi 19.500.000d theo bién lai s6 0006766 ngay 30/8/2018 cia
Chi cuc Thi hanh an dan su thanh phd TN, con phai nop tiép 17.420.000d. Ngoai ra
an so tham con tuyén quyén khang cio cho cac dwong su theo quy dinh ctia phap
luat.

Ngay 04/3/2019 Cong ty Co6 phan Gang Thép A c6 don khang céo khong dong
¥ voOi ban 4n so thdm, yéu cau Toa an cip phic thim budc Vinamotor phai tra lai
cho tisco s0 tien 920.696.135d 1a tién thué thu nhap doanh nghiép ma tisco da tmg
ndp cho co quan thué thay cho Vinamotor.

NHAN PINH CUA TOA AN:

Tai phién toa phic tham nguoi dai dién cho nguyén don Cong ty CO phan
Gang Thép A van giit nguyén noi dung da khang céo.

Cian cir VAo céc tai liéu co trong hd so vu an va nghe 1oi trinh bay cua cac
duong su; y kién ctia nguoi bao vé quyén va loi ich hop phép cua bi don; y kién cua
dai dién Vién kiém sat nhan dan tinh Thai Nguyén, Hoi dong xét xir nhan xét:

[1] Ngay 05/7/2016 Cong ty C6 phan Gang Thép A goi tit (Tisco) ky hop dong
ban tai san ban dau gia s6 02/2016/HDMB/CNVB cho Cong ty C6 phan 6 t6 C goi
tat (Vinnamotor) v&i sb tién 920.696.135¢ (Chin trim hai muoi triéu, sau trim chin
muoi sau nghin, mot trim ba muoi lim dong) duoc hai bén déu thira nhan 1 ding
thuc té. Bén ban 1a cong ty Tisco cho rang tai khoan 5 Diéu 1 cta hop ddng hai bén
d3 thoa thuan thué thu nhip doanh nghiép do bén mua dugc tai san tring dau gia
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chju, con phia Céng ty Vinnamotor cho rang tai khoan 5 Diéq 1 cta hop ddng
khong co viéc thoa thuan Cong ty Vinnamotor phai chiu thu€ thu nhép doanh
nghi¢p, do vay Cong ty khong dong ¥ voi yéu cau khoi kién cua Cong ty Tisco.

[2] Trudc hét phai xem xét theo luat Cong ty nao phai chiu thué thu nhép
doanh nghi¢p?

Tai Diéu 2, Piéu 3 Luat Thué thu nhap doanh nghiép nim 2008, sira ddi bd
sung nam 2014 c6 quy dinh nhu sau:

Piéu 2. Nguoi nop thué

1. Nguoi ndp thué thu nhdp doanh nghiép la 16 chirc hoat dong san xudt, kinh
doanh hang hoa, dich vu c6 thu nhdp chiu thue theo quy dinh cua Ludt nay (sau ddy
goi la doanh nghiép), bao gom:

a) Doanh nghiép dwoc thanh lap theo quy dinh cua phap ludt Viét Nam;

Piéu 3. Thu nhap chiu thué

1. Thu nhdp chiu thué bao g5m thu nhdp twr hoat déng san xudt, kinh doanh
hang hoa, dich vu va thu nhdp khdac quy dinh tai khoan 2 Diéu nay.

2. Thu nhdp khac bao gom thu nhdp tiv chuyén nhwong von, chuyén nhuwong
bat dong san;...

Vé doi tuong chiu thue: Tai Dicu 16 Thong tu s6 78/2014/TT - BTC ngay 18
thang 6 nam 2014 cia B Tai chinh hudng dan thi hanh Luat Thué thu nhép doanh
nghi¢p c6 quy dinh:

1. Doanh nghi¢p thujc di¢n chiu thué thu nhap tw chuyen nhwong bit dong

sdn bao gom: Doanh nghiép thugc moi thanh phan kinh té, moi nganh nghé cé
thu nhdp tir hoat dong chuyén nhwong bt dong sin;..

Nhu vay, Thué thu nhap doanh nghiép khi chuyén nhuong bat dong san do
doanh nghiép c6 thu nhép tir hoat dong chuyén nhuong bat dong san phai ndp. Tisco
1a doanh nghiép chuyén nhuong bat dong san, co thu nhap tir hoat dong chuyén
nhuong bat dong san, nén phai ndp thué thu nhap doanh nghiép theo quy dinh cua
Luét thué thu nhap doanh nghiép va vin ban huéng dan thi hanh Luat thué thu nhap
doanh nghiép néu trén la dang. Tuy nhién néu cac bén khi tham gia ky két hop dong
c6 thoa thuan ai 1a ngudi phai chiu tién thué nay thi bén d6 phai chiu, vi day 1a sy tu
dinh doat cua cac duong su khong vi pham diéu cAm cta phap luat, khong trai dao
dtc x3 hoi thi can phai ghi nhan. Xét hop dong mua béan tai san ban dau gia sd
02/2016/HDMB/CNVB ngay 05/07/2016 duoc ky két gitra Cong ty Tisco va Cong
ty Vinnamotor thi tai khoan 5 Piéu 1 ctia Hop dong co6 ghi: “Moi chi phi lién quan
dén thi tuc chuyén quyén sé hiru, sit dung tai san, phi cong chirng, phi thué
khac phat sinh theo quy dinh cia nha nuwdéc do ngwoi mua duge tai san trung
diu gia chju”.

Theo khoan 5 Diéu 1 néu trén, cac bén khong cé viéc thoa thuan thué thu nhap
doanh nghi¢p do bén nao chiu va cling khong c6 thda thuan bén mua dugc tai san
ban dau gia phai chiu, mit khac Thué thu nhap doanh nghiép khong phai 1a loai thué
phat sinh. Nhu vay theo quy dinh cua phap luat da vién dan trén day thi Cong ty
Tisco 1a ngudi phai chiu thué thu nhap doanh nghiép la hoan toan ding quy dinh cua
phap luat. Do vdy Céng ty Tisco yéu cau Cong ty Vinnamotor hoan tra khoan tién
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thué thu nhip doanh nghiép khi chuyén nhuong bt dong san theo Hop ddng mua
ban tai san ban diu gia s6 02/2016/HDMB/CNVB ngay 05/07/2016 s tién
920.696.1354 1a khdng c6 can cir chip nhan. Toa an cap so thim bac don khai kién
cua nguyén don la ¢6 can cu.

[3] V& 4n phi, Toa an cip so tham cong sai vé sb hoc, dang 1& nguyén don phai
chiu 39.620.884d thi lai ghi 36.920.000d. Toa an cap so tham di c6 dinh chinh stra
d6i, bo sung theo dung quy dinh cua phap luat, vi vay nguyén don phai chiu an phi
so tham 1a 39.620.884d (ba muoi chin tri€u, sdu tram hai muoi nghin, tdm tram tadm
muoi tu ddng) 13 ding.

[4] Tai phién toa phic tham, ngudi bao vé quyén va loi ich hop phép cua bi
don dé nghi Hoi ddng xét xir can ctr vao cac quy dinh caa phap luat bac khang co
cua nguyén don 1a c6 c& So.

[3] Tai phién toa phlc tham dai dién Vién kiém sat nhan dan tinh phét biéu vé
su tuan theo phép luat cia Tham phan - Chu toa phién toa va Hoi déng xét xir tir khi
thu Iy vu an dén truée khi nghi an da thuc hién ding cac quy dinh caa phap luat.
Quan diém giai quyét vu an cua Vién kiém sat dé nghi Hoi déng xét xir bac khang
c4o cua nguyén don, gitt nguyén ban an so tham 1a c6 cin cu.

Vi cac 18 trén;

QUYET PINH:

Can ctr vao khoan 1 Diéu 308; Diéu 148 cua Bo luat td tung dan sy nim 2015;
Piéu 2, Piéu 3 Luat Thué thu nhap doanh nghiép nim 2008; stra d6i bo sung nim
2014; Piéu 16 Thong tu sb 78/2014/TT - BTC ngay 18 thang 6 nim 2014 cua Bo
Tai chinh huéng dan thi hanh Luat Thué thu nhap doanh nghiép; Khoan 4 Diéu 16
Thong tw 151/2014/TT - BTC ngay 10/10/2014, ctia Bo Tai chinh, huéng dan thi
hanh Nghi dinh s6 91/2014/ND - CP ngay 01/10/2014 ctia Chinh phu vé viéc sta
d6i, bd sung mot sé diéu tai cac Nghi dinh quy dinh vé Thué; Nghi quyét sd
326/2016/UBTVQH 14 ngay 30/12/2016 ctiia Uy ban Thuong vu Quéc hoi quy dinh
vé mac thu, mién, giam, thu, nop, quan Iy va s dung an phi va 1é phi Toa an. Bac
khang cdo cua Cong ty CO phan Gang Thép A. Giir nguyén ban an so tham sb
03/2019/ KDTM - ST ngay 20 thang 02 nam 2019 cia Toa an nhan dan thanh ph T
N, tinh Thai Nguyén.

1. Khdng chap nhan yéu cau khoi kién ctia Cong ty C6 phan Gang Thép A vé
viéc yéu cau Cong ty Co phan 6 t6 C chiu khoan tién thué thu nhap doanh nghiép
920.696.135@d (chin tram hai muoi triéu, sau tram chin muoi sau nghin, mot tram ba
muoi lim ddng), theo Hop dong mua ban tdi san ban dau gia sd
02/2016/HDMB/CNVB ngay 05/07/2016.

2. An phi: Cong ty C6 phan Gang Thép A phai chiu 39.620.884d (ba muoi chin
triéu, sau trim hai muoi nghin, tim trim tdm muoi tu déng) 4n phi kinh doanh
thuong mai so tham, duoc trir vao sé tién tam tng an phi da ndp 19.500.000d (mudi
chin triéu, nam trim nghin dong) theo bién lai s6 0006766 ngay 30/8/2018 ciia Chi
cuc Thi hanh an dan su thanh phd TN va phai chiu 2.000.0004d (hai triéu dong) an
phi kinh doanh thuong mai phtic thim. Xac nhan Cong ty da nop du an phi phuc
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tham theo bién lai thu tién tam tng an phi phuc tham s6 0007409 ngay 14/3/2019 tai
Chi cuc Thi hanh an dan sy thanh phé Thai Nguyén.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén é&n.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- TAND thanh phé TN; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Thai Nguyéq; (da ky)

- Chi cuc THADS thanh pho TN;

- Cac duong su; Nguyén Vin Qué

- Luu hd so vu an;
- Luu Toa dan su.






