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Vi thanh phan Hpi dong xét xir phiic tham gom co:

Tham phan - Chul toa phién toa: Ong Phan Quyét Thiing

Céac Tham phan: Ong Nguyén Vii Pong

Ba Bui Thi Thu Hong
Thu ky ghi bién ban phién toa:  Ong Nguyén Manh Ha
Pai dién Vién kiém sat tham gia phién toa:
Ong Nguyén Tran Thing - Kiém sat vién

Ngay 17 thang 7 nam 2019, tai tru s& Toa an nhan dan thanh phd Ha Noi xét
xtr phuc tham cong khai vy an déan sy thu Iy s6 12/2019/LD-PT ngay 31 thang 5
nam 2019 vé “Tranh chap don phuong cham dut hop dong lao dong va boi thuong
thiét hai”.

Do ban an lao dong so tham s6 01/2019/LD-ST ngay28/03 va 01/04/2019cua
Toa 4n nhan dan huyén Bong Anh, Ha Noi bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sé 142/2019/QDXX-PT
ngay 06/6/2019, gitra:

* Nguyén don: Ong CNQ - Sinh nam 1976.
Dia chi: S6 27, ngd 100 phd Tay Son, phuong Quang Trung, quin Pdng

Pa, Thanh phd Ha Nbi.

* Bi don: Chi TPH — Sinh nam 1997.

Tra tai: SO 65 x6m Chg, xd C6 Loa, huyén Pong Anh, Ha Noi.

Nguoi dai dién theo iy quyén cua chi TPH: Ba Nguyén Thi Bay — sinh nim
1973. Tra tai: SO 65 x6m Cho, xi C6 Loa, huyén Pong Anh, Ha Noi.

Ngudi bao vé quyén va loi ich hop phap ctia chi TPH: Ong Cong Vin Tho -
Luat su Van phong Luat su Tho Khang Ninh va Cong su - Poan Luat su Thanh
phé Ha Noi.



NOI DUNG VU AN

Tai Pon khéi ki¢n cdc 10i khai trong qud trinh gidi quyét vu dn, nguyén
don — Ong CNQ trinh bay:

Ong 14 cha Ho kinh doanh Phong chan tri y hoc ¢6 truyén béac si Quynh c¢6
dia chi tai SO 27, ngd 100 phd Tay Son, phuong Quang Trung, quan Pong Pa, TP
Ha Noi.

Phong kham khéng dugc co quan c6 thdm quyén cip phép duoc dao tao ki
thuat vién. Tuy nhién, duoc quyén hudng dan cho nhan vién ctia minh hoc tap,
nhin theo va sau khi dugc phép lam duéi sy huéng dan cuia dng thi duoc xem la
k¥ thuat vién ctia phong kham cua ong.

Tai Gidy chung nhan dang ky “H¢ kinh doanh Phong chan trj y hoc ¢d truyén
béac si Quynh” khong ghi cu thé cac céng viéc phong kham duogc lam. Viéc hudng
dan cho nhan vién hoc tap dé sau nay duoc xem 1a k¥ thuét vién ctia phong kham
1a nhitng cong viéc phong kham dugc 1am ma phap luat khong cam.

Ngay 02/01/2018, chi TPH d3 ky va ndp cho 6ng “Pon xin kién tap va giup
viéc dé 1am k¥ thuat vién” véi cac ndi dung:

- Thoi gian hoc viéc 60 thang.

- Quy dinh vé ché do vat chat: Bao gém tién an, tién chi phi sinh hoat, tién
chi phi cho chd ¢, tién chi phi huéng dan thuc hanh, quy dinh vé tién thuong, vé
thuong phat.

- Quy dinh vé nghia vu ctia nguoi hoc viée trong trudng hop nguoi hoc viée
thoi viéc ma khong duoc su dong ¥ ciia ngudi sir dung lao dong.

Céc diéu khoan do hai bén thoa thuan bang miéng trude, sau d6 di danh may.
Hai bén cing doc lai va giai thich rd cho nhau nghe cac diéu khoan trong don va
chi TPH 1a nguoi lay chirg minh nhan dan ctia minh ty nguyén dién cac thong tin
con dé tréng trong don trén va ky trude mit ong.

Sau khi ky “Pon xin kién tip va gitp viéc dé lam k¥ thuét vién” thi chi TPH
da vao hoc vi¢c tai phong kham cua 6ng tir ngay 02/01/2018. Qua trinh hoc viéc,
ban than 6ng 13 ngudi lam mau cic cong viée, chi dan cho chi TPH tir chd chua
biét cac k¥ thuat va cong viée cua phong kham dén cho thuc hanh dugc cac ky
thuat co ban cua nguoi ky thuat vién.

Tai muc 7 cua “Don xin kién tap va gilup viéc dé lam ky thuat vién”:

- Chi TPH hoc viéc va an & tai S6 27, ngd 100 phd Tay Son, phuong Quang
Trung, quan Dong Pa, TP Ha Noi. Ong c6 bao cdo td trudng quan 1y ngach 27/2
vé viéc chi TPH ¢ nhung chua bao céo vdi cong an quan 1y vé nhan khau va chi
TPH chua duoc cép s6 tam tru.

- V& tién an 100.000d/ngay hai bén ty thdng nhit. Ong khong dua tién mit
cho chi TPH ma chi TPH an com ¢ phong kham va mic dinh tién an
100.000d/ngay.



- Tién sinh hoat phi: 1.500.000d/thang do hai bén tu théng nhat. Ong khong
dua tién cho chi TPH ma mic dinh chi TPH phai chiu. Tién sinh hoat phi bao gé)m
tién xa phong, dau g01, dién nudc.

- Tién chi phi cho chd ¢: 1.500.000d/thang. Ong khong dwa khoan tién nay
cho chi TPH ma chi TPH & chd phong kham cua 6ng va mic dinh phai chiu.

- Chi phi cho viéc hudng dan thuc hanh trong qua trinh lam viéc: Ong 13
ngudi tryc tiép hudng dan, ngoai ra vo ong 13 bac si ciing hudng din chi TPH. Chi
phi 13 3.000.000d/thang. Chi TPH mic dinh phai chiu khoan chi phi ndy néu
khong lam cho phong kham cua 6ng du 60 thang rang budc.

Vé phuong phap dao tao 13 kién tap: Chi TPH nhin 6ng 1am, hoc hoi va lam
nhitng vi¢c 6ng giao. No61 mot cach cu thé, ong huong dan chi TPH dé sau d6 chi
TPH c6 thé thuc hién cac thao tic chita bénh tai phong kham cua 6ng.

Ngoai viéc thuc hién cac cong viéc sau khi dugc 6ng huong dan thi do &
cung phong khdm nén chi TPH ciing nhu nhitng nguoi khac ciing phai lam cac
viéc quét don phong kham, nau an, di hai 14 cac vi thudc dé vé lam thudc.

Chi TPH nghi viéc gay anh huéng dén quyén loi cia ngudi hudng dan kién
tap la toi.

Ong xac dinh “Pon xin kién tap va giup viéc dé lam k¥ thuat vién” khong
phai 14 hop dong lao dong gitta 6ng va chi TPH. Ngoai “Don xin kién tap va gitup
viéc dé 1am k¥ thuat vién™ thi gitta 6ng va chi TPH khong ky bat ky hop dong hay
thoa thuan nao khac. Ong xac dinh khong phai bat ky nguoi nao dén Phong kham
déu phai “Pon xin kién tap va gitp viéc dé lam k¥ thuét vién” ma tiy timg trudng
hop, kha nang va nhu cau ciia mdi ngudi.

Viéc chi TPH tu ¥ nghi viéc khi chua dugc su déng y cua o6ng l1a vi pham thoi
han da cam két trong “Pon xin kién tap va gitip viéc dé 1am k¥ thuat vién” va lam
anh huong, gay thiét hai dén quyén loi ciia 6ng nén 6ng yéu cau:

- Th nhét, bude chi TPH phai tr¢ lai 1am viéc cho 6ng du theo thoi gian cam
két tai “Pon xin kién tap va giup viéc dé lam ki thuat vién”.

- Thir 2, trudng hop chi TPH khong dong ¥ trd lai 1am viéc thi chi TPH phai
thuc hién cac nghia vu quy dinh tai muc 7 va 8 cua “Pon xin kién tap va giap viéc
dé 1am k¥ thuat vién” do chinh chi TPH ty nguyén ky. Cu thé:

Chi TPH phai thanh toan cho dng toan b sb tién 101.064.000 dong, trong do:

+ Tién mit (tién thuong) giao va chi TPH c6 ky nhan: 34.760.000 dong.

+ 66.304.000 déng 14 tién an &, tap nghé theo thda thuan tai muc 7.

* Ngwoi dai di¢n theo tiy quyén ciia bi don ba Nguyén Thi Bdy trinh bay:

Qua su gidi thiéu cua ban 1a anh Tudng la ngudi da ting 1lam viéc tai co s¢ kham
chita bénh cia 6ng CNQ nén dau nim 2018 chi TPH dén xin 1am viéc tai phong
kham do 6ng CNQ lam chu.

Trude khi 1am viéc thi 6ng CNQ cé yéu cau chi TPH phai ky vao “Pon xin
kién tap va giup viéc dé lam ky thuat vién” dé khi c6 doan kiém tra cua Co quan
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Nha nudc co tham quyén thi c6 co sé dé trinh bay chi TPH khong phai 1a ngudi
lao dong cua co s nay. Khi ky, chi TPH con tré nén khong hiéu hét duoc cac rang
budc trong don do chinh ngudi st dung lao dong soan thao. Sau khi ky vao don
thi 6ng CNQ 1a nguoi gitt ban chinh, chi TPH khong duoc gitr ban nao. Khi gitra
hai bén x4y ra tranh chap thi 6ng CNQ m&i dua cho chi TPH 01 ban photocopy.

Tuy nhién, khi méi vao lam thi phong khadm phai stra chita va chi TPH phai
cung giup sua chita phong kham; ngoai ra 60ng CNQ c6 mdt phong kham ¢ Xala,
quan Ha Dong va yéu cau chi TPH phai xubng trong coi phong kham.

Qua trinh 1am viéc, chi TPH phai lam viéc khong 5 rang vé gidr gidc, co nhiing
hém nhiéu bénh nhan thi phai lam dén hon 9 gid t6i méi duge nghi. Khi 1am viée
chi TPH khong dugc hudng luong, chi dugc mot s6 tién nhat dinh tir chinh cong
sttc lao dong ctia minh ma 6ng CNQ goi 1a tién thudng va khi giao thi phai ky vao
mot quyén sach goi 1a s6 tam giao tién thuong. Thuc té chi TPH di duoc 6ng
CNQ giao 34.760.000 dong.

Sau khi vao lam viéc duoc mot thoi gian chi TPH thdy qué vat va, ban than con
tré va mudn thi dai hoc nén chi TPH c6 béo cdo xin nghi viéc dé tap trung vao
viéc 6n thi, nhung 6ng CNQ khong dong y. Nhiéu 1an bao cio xin nghi khong
duogc 6ng CNQ dong ¥, ngay 15/8/2018 chi TPH tiép tuc xin nghi nhung ong
CNQ khong dong y nén ngay 17/9/2018 chi TPH da nop don cho 6ng CNQ dé xin
nghi viéc. T thang 8/2018 tr¢ di chi TPH khong duoc hudng tién thuong. Qua
trinh 1am viéc, chi TPH lam tdt cac cong viéc theo yéu cau ciia 6ng CNQ, khong
vi pham ky luat lao dong.

Theo quy dinh ctua Bo luat Lao dong, ban “Pon xin kién tap va gitp viéc dé
lam k¥ thuat vién” khong phai 1a Hop dong dong lao dong, chinh ban than nguyén
don ciing xac dinh khong phai 1a hgp dong lao dong.

Pon nay do chinh 6ng CNQ soan thao véi nhitng ndi dung rang budc nguoi
hoc viéc. Sau khi ky vao don, chi TPH phai lao dong, phai 1am viéc theo yéu cau
ctia 6ng CNQ va 6ng CNQ tra tién cho chi TPH trén co sé s6 lugng cong viée chi
TPH lam duoc chir khong phai tu dng CNQ bo tién ra dé tra cho chi Quynh.

Chi TPH khong phai ty ¥ bo viée, trude khi nghi viéc da nhiéu lan thong bao
dén dng CNQ, tuy nhién, 6ng CNQ cb tinh khéng dong y dé loi dung strc lao dong
ctia chi TPH dé kiém tién bang viéc yéu cau chi TPH phai cung 6ng CNQ chita
bénh cho bénh nhan dé thu 15i.

Nay dng CNQ khoi kién yéu cau chi TPH phai tiép tuc trd lai lam viéc. Néu
khong trd lai lam viéc thi phai hoan tra lai cho 6ng CNQ tong s tién 101.064.000
d6ng thi chi TPH khong dong y. Bé nghi Hoi dong xét xtr khong chap nhan yéu
cau khoi kién ctia nguyén don.

Tai Bin dn sé 01/2019/LP-ST ngay 28/03 va 01/04/2019 ciia Toa dn nhén
din huyén Péng Anh, Ha Nji di xir va quyét dinh:
Khong chap nhan toan b yéu cau khoi kién ciia ong CNQ.
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Ngoai ra, Toa 4n cip so tham con tuyén vé an phi so tham.

Ngay 09/04/2019, 6ng CNQ khéng cdo toan bd ban an so tham.

Tai phién toa phiic thim:

Ong CNQ van giit nguyén khang cdo va yéu cau khoi kién vi cho rang chi
Hoa da c6 don xin kién tap trong d6 di cam két thi phai thuc hién cam két.

Nguoi bao vé quyén va loi ich hop phép cho chi Hoa, Nguoi dai dién theo uy
quyén cta chi Hoa va chi Hoa théng nhét trinh bay: Viéc chi Hoa vao co sé kham
chita bénh ctua 6ng CNQ chi trén co so “Pon xin kién tap va gitp viéc dé lam k§
thuat vién” va khong c6 vin ban thoa thuin nao giita hai bén. Viéc viét don nay
cua chi Hoa la do 6ng CNQ soan thao véi nhitng ndi dung khong dung véi quy
dinh cta phép luat hién hanh. Va qua trinh chi Hoa lam viéc & day chi la lao dong
thuc té gita hai bén va dugc 6ng CNQ tra luong theo két qua lao dong. Trudc khi
chi Hoa cham dut viéc lao dong v6i dng CNQ da thong bao cho 6ng CNQ vé viée
khong tiép tuc 1am viéc cho 6ng CNQ nira nén dng CNQ khai kién chi Hoa va da
dugc Toa an huyén Pong Anh xét xir 1a dung nén dé nghi hoi dong xét xir khong
chap nhéan khang co ctia 6ng CNQ va giit nguyén ban an so thim.

Dai di¢n Vign kiém sdat nhin din thanh pho Ha Ni phdt biéu:

Vé t6 tung: Cac duong sy chap hanh ding cac quy dinh theo B luat té tung
dan sy. Xét don khang cdo ctia 6ng CNQ trong thoi han nén chap nhan.

Vé ndi dung: Xét “Pon xin kién tip va gitip viéc dé lam k¥ thuat vién” cia
chi Hoa khong phai 12 hop dong lao dong ciing nhu 1a hop dong dao tao nghé.
Viéc chi Hoa vao lam viéc tai co sé kham chira bénh cua 6ng CNQ chi 1a quan hé
lao dong thuc té duoc tra luong theo cong stc lao dong. Trén thuc té giira hai bén
khong c6 sy thoa thuan nao khac. Do d6 cip so tham da xét xtr 1a ¢6 can ¢l va tai
phién toa phiic tham thi dng CNQ ciing khong dua ra duoc can ctr gi moi ngoai
viéc xuét trinh s6 ghi chép nhat ky cong viéc hang ngdy ctia chi Hoa nén khong co
co s& dé chip nhan khang cao ciia 6ng CNQ. Pé nghi hoi dong xét xir giit nguyén
ban 4n so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru céc tai li€u co trong hd so vu an, dugc tham tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa, Hoi déng xét xur nhan dinh:

Vé hinh thirc: Pon khang céo ciia 6ng CNQ nam trong thoi han luat dinh nén
chép nhén.

Vé ndi dung: Ngay 02/01/2018, chi Tai Phuong Hoa c6 ndp don xin kién tap
va gitip viée dé 1am ki thuat vién va 6ng CNQ da dong y dé chi Hoa vao lam viéc
tai Phong chuan tri Y hoc cd truyén. Tuy nhién, can ctr theo B Luat lao dong quy
dinh néu cac bén thuc hién viéc giao két hop dong lao dong hodc hop dong tap
nghé thi phai ky két bang vin ban c6 ndi dung phu hop véi quy dinh cta phap
luat. Can cur vao 101 trinh bay cua cac bén déu thira nhan ngoai don xin kién tap
ctia chi Hoa thi cac bén khong ky két bat ky van ban nao khac. Do d6, don xin
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kién tap ctia chi Hoa chi 12 y chi ciia mot bén 1a chi Hoa va khong phai 13 vin ban
thoa thuan giao két giita 6ng CNQ va chi Hoa. Xét ca hinh thic va ndi dung thi
“don xin kién tap va giup viéc dé 1am ki thuat vién” khong phai 1a hop dong lao
dong va hop dong dao tao nghé. Trong vu 4n nady, viéc chi Hoa vao co sé kham
chita bénh cta 6ng CNQ theo nhu 6ng CNQ trinh bay 1a “hoc nghé&” va qua trinh
lam viéc tai day dugc dng CNQ tra mot khoan tién “thuong theo cong viéc” ban
chét 1a quan hé lao dong thuc té giira ngudi st dung lao dong va ngudi lao dong.
Viéc chi Hoa don phuong chdm dut hop ddng lao dong va di bao trude cho dng
CNQ 14 phi hop véi quy dinh cua phap luat. Toa an cdp so tham da khong chap
nhan don khoi kién ctia 6ng CNQ 1a ¢ can ct. Tai cdp phuc tham, dng CNQ
khong xut trinh thém dugce tai liéu ching ctr ndo mai ngoai sé nhat ky ghi chép
cong viéc hang ngay cua chi Hoa nén khong c6 cin ctr dé chap nhan khang céo
ctia 6ng CNQ va gitr nguyén ban an so thAm nhu dé nghi cua dai dién Vién kiém
sat 1a phu hop.
Vé an phi: Ong CNQ phai chiu 4n phi lao dong phic tham.
Vi cac lé trén,
QUYET PINH

Can cu khoan 1 Diéu 308 Bo luat tb tung dan su.

1. Khong chip nhan don khang cio ciia 6ng CNQ. Giit nguyén ban an so
tham 01/2019/LD-ST ngay 28/03/2019 va 01/4/2019 ctia Toa an nhan dan huyén
Dong Anh, Ha Noi.

2. Vé an phi: Ong CNQ phai chiu 300.000d (Ba trim nghin déng) an phi lao
dong phiic tham, dugc trir vao sb tién tam ung an phi 300.000d (Ba trim nghin
ddng) dd ndp theo Bién lai thu tién s6 AA/2017/0008233 ngay 09/04/2019 cua
Chi cuc Thi hanh &n dan sy huyén Pong Anh, Ha Noi.

An xtr cong khai phiic thdm, c6 hiéu luc phéap luét ké tir ngdy tuyén an.

Noi nhén: T.M HQI PONG XET XU PHUC THAM

- VKSND Ha Noi THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Dong Anh, HN;

- Chi cuc THADS huyén Pong Anh, HN;

- Cdc duong su;

- Luu HS, VP.

Phan Quyét Thing



