TOA AN NHAN DAN  CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH THUAN Poc lap - Tw do - Hanh phuc

Bén 4n sb: 01/2022/DS-PT
Ngay: 06-01-2022

V/v tranh chap vé thira ké tai san

~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH THUAN
Thanh phan Héi dong xét xir phic tham gom cé:
- Thdm phdn - Chii toa phién toa: Luong Thanh Chin.
- Cdc Tham phdn: Ong Nguyén Van Thanh va éng Vit Pic Hung.

Thu ky Toa dn ghi bién bin phién toa: Ong Phan Pinh Phu - Thu ky
Toa an nhan dan tinh Binh Thuén.

Dgi di¢n Vién kiém sat nhdn dén tinh Binh Thud@n tham gia phién toa:
Ba Nguyéen Thi Thuy Duong - Kiém sat vién.

Trong ngay 06 thang 01 nam 2022, tai try s¢ Toa an nhan dan tinh Binh
Thuén, xét xu phuc thdm cong khai vu an thy ly so 62/2020/TLPT-DS ngay
21/7/2020, vé viéc: “Tranh chap vé thira ke tai san”.

Do Ban 4n dan sy so thdm s6 09/2020/DS-ST ngay 27/5/2020 cua Toa an
nhan dan thanh pho Phan Thiét bi khang céo;

Theo Quyét dinh dua vu 4an ra xét xa sé 07/2021/QD-PT ngay
15/01/2021; Quyét dinh hodn phién toa s6 08/2021/QDB-PT ngay 02/02/2021;
Thong bao thoi gian, dia diém mo lai phién toa s6 101L/TABT-DS ngay
15/12/2021 cta Toa an nhan dan tinh Binh Thuan, gitta cac duong su:

- Nguyén don:

1. Ong Nguyén Phu N - sinh nam 1979,

2. Ong Nguyén Thanh Q - sinh nim 1958.

Cung dia chi: Khu phd 14, phuong PT, thanh phd PT, tinh Binh Thuén.
- Bi don:

1. Ba Nguyén Thi Th - sinh nam 1938 (chét)

Ngueoi ké thira quyén va nghia vu t6 tung ciia ba Thao:

- Ba Doan Bach Tr, sinh 1989

- Ba Doén Bich Th, sinh 1992

Cung dia chi: Khu phé 6, phuong DL, thanh phd PT, tinh Binh Thuan.
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Nguoi dai dién theo iy quyén ciia ba Dodan Bach Tr, Dodn Bich Th: Ba
Nguyen Thi Bach M - sinh ndm 1959.

Dia chi: Khu phé 6, phudng PL, thanh phé PT, tinh Binh Thuan.
2. Ba Nguyén Thi Bach M - sinh nim 1959.

Pia chi: Khu phé 6, phudng PL, thanh phé PT, tinh Binh Thuan.
3. Ong Nguyén L - sinh nim 1949.

Dia chi: Khu phé 6, phuong DL, thanh phd PT, tinh Binh Thuén.
Ngueoi c6 quyén loi, nghia vu lién quan:

Ba Huynh Thij Th - sinh nim 1953 (vo 6ng Nguyén L).

Dia chi: Khu phé 6, phuong DL, thanh phd PT, tinh Binh Thuén.
Ba Th uy quyén cho 6ng Nguyén L tham gia t6 tung.

Nguoi khang cdo: Ong Nguyén Phu N 1a nguyén don trong vu 4n.
Cac duong su khac khong khang céo.

NOI DUNG VU AN:
Theo hd so vu an so tham:
Nguyén don la éng Nguyén Phii N trinh bay:

Ong ngoai ciia 6ng Nguyén Phu N tén 1a Nguyén Trach, sinh nim 1914,
chét vao nam 1988 va ba ngoai la Nguyen Thi Thi, sinh ndm 1912, chét vao nim
2005. Ong ba ngoai c6 04 ngudi con gom: Ba Nguyén Thi Th, 6ng Nguyén L,
ba Nguyén Thi Tudng Vy, ba Nguyén Thi Bach M.

Ong 1 con ctia ba Nguyén Thi Tuong Vy va 6ng Nguyén Thanh Q, me
6ng sinh nim 1952, chét vao nam 1998. Cu Thi va 6ng Trach khong cé con
chung, ba Mai, ba Thao 1a con dé cua 0ng Trach vdi cac ngudi vo trudce, con
ong Liéu, ba Vy 1a con nudi cia 0ng Trach. Ngoai ra 6ng Trach con nhan nudi
thém mot ngudi con 13 Nguyén Thi Hai Puong nhung da chét luc con nho.

’ Ong Trach va ba Thi chét dé lai di san gdm can nha tu va dat tai s6 118
va s0 124, duong Tran Quy Cap, phuong Ptrc Long, thanh pho Phan Thiét..

Theo 6ng Nam thi 6ng Trach c¢6 02 nguoi vo 1a ba Thai Thi Hau va ba
Nguyén Thi Thi. Ong Trach c6 glay dang ky két hon v6i ba Hau vao ngay
01/5/1935; Con co6 giay dang ky ket hon voi ba Thi hay khong thi 6ng khong
biét. Ong Trach va ba Hau chung sdng sinh ra dugc 01 nguoi con chung la ba
Thao. Sau khi ba Hau chét thi 6ng Trach séng voi ba Huong va sinh dugc ba
Nguyén Thi Bach M. Sau khi sinh ba Mai thi ba Huong chét, 6ng Trach song
v6i ba Thi nén 6ng Trach, ba Thi lam giay khai sinh cho ba Mai lay tén me 1a ba
Thi. Thyc té ba Mai 14 con ciia ba Huong. Pong thoi 6ng Trach, ba Thi con
nhan 03 ngudi con nudi 1a dng Liéu, ba Nguyén Thi Hai Puong (ba Puong di
chét lic con nho) va me 6ng Nam la ba Nguyén Thi Tudng Vy. Ngoai ra 6ng
Trach khong con c6 thém ngudi con nao nira.
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Ong Nam trinh bay 1a theo 6ng duoc biét thi vao nam 1973 6ng Trach va
ba Thi vao Phan Thiét va tao 1ap duoc khdi tai san trude ddy 1a & Phu Phong B,
lang Phu Lam, quan Ham Thuéan, tinh Binh Thuan theo chung thu kién dién
dugc 1ap vao ngay 25/6/1973, hién nay tai san nay nam tai sé 118 va sb 124,
duong Tran Quy Cép, thanh phé Phan Thiét. Con theo to khai dia cha nam 1956
ong Trach khai c6 tao lap dugc mot mau dét tai Pha Phong, Phti Lam, Ham
Thuan, Binh Thuén, 6ng Nam khong biét tai san nay ¢ dau va ong Trach tao lap
tai san ndy cung voi ai thi 6ng Nam khong biét.

Ong Trach chét co dé lai di chuc bang to di chuc viét tay nam 1985. Di
chuc nay do chinh tay 6ng Trach viét. Theo 6ng Nam thi di chic nay 1a khéng
hop phép vi di chuc khong danh sb trang, viét tit mot sb chit, khong ky hét cac
trang, khdng noi rd tai san dinh doat trong di chic 1a ¢ ddu, 6ng Nam dé nghi
chia thira ké theo quy dinh ctia phap luat.

Ong Nam yéu cau chia di san thira ké ctia 6ng Trach va cu Thi dé lai 1a
489,9m’ dat tai s6 118, dudng Tran Quy Cap, thanh phd Phan Thiét, tinh Binh
Thuan do 6ng Lidu quan 1y va 1.278,7m? dat tai s6 124, duong Tran Quy Cap,
thanh ph6 Phan Thiét, tinh Binh Thuan do ba Mai va ba Thao quan ly.

Ong Nam khong yeu cau chia d6i vOi can nha va cay trong trén dat,
truong hop trén dat chia cho ong c6 ciy trong thi ong dong ¥ hoan t1en gia tri
cua cay trong Pbi voi phan di san do ong Trach dé lai 6ng Nam yéu cau chia
lam 5 phan cho ba Thi, ba Thao, ong Liéu, ba Mai, ba Vy. Ba Thi chét thi cac
dong thira ké khéac 12 ba Vy, 6ng Liéu, ba Mai dugc huong, ba Vy chét nén phan
ctia ba Vy do 6ng Nam voi ong Quang duge huong. D6i véi phan di san do ba
Thi dé lai 6ng yéu cau chia 1am 03 phan cho ba Mai, 6ng Liéu, ba Vy. Ong yéu
cau duoc nhan di san bang hién vat 1a dat.

Déi voi dat dai do ong Liéu quan ly st dung hién nay tai sd 118, duong
Tran Quy Cap, thanh phd Phan Thiét thi truéc day ong Trach c6 lam gidy cho
dat cho ong Liéu tuy nhién theo 6ng Nam thi viéc ong Trach cho dat cho 6ng
Liéu nhu vay 1a khong hop phap vi ong Trach khong thé ty dinh doat tai san mot
minh ma khong c6 ¥ kién cua ba Thi vi tai san ndy 13 tai san chung cta 6ng
Trach va ba Thi. Luc ong Trach cho 6ng Lidu dat thi ba Thi dang song chung
nha cta ong Liéu, viéc ba Thi c6 y kién phan ddi gi hay khong thi 6ng Nam
khong biét. Thira dat 6ng Trach cho ong Liéu thi hién nay 6ng Liéu di lam gidy
ching nhan quyén sir dung dt.

Nguyén don ong Nguyén Thanh Q: Thong nhat véi 10i khai ctua ong
Nguyén Phu N.

Bi don ba Nguyé~n Thi Bach M (déng thoi la dai dién theo uy quyén cua bj
don ba Nguyén Thi Th, nguoi ké thira quyén va nghia vu t6 tung ciia ba Thao)
trinh bay:

Cha ba 1a 6ng Nguyén Trach sinh nim 1914, chét nam 1988. Ong Trach
chung séng véi ba Hau nam 1935, c6 gidy ding ky két hon. Ba Thi sinh nim
1912, chét nam 2005. Ba Thi va éng Trach liy nhau nim 1959 tai Hué.
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Ong Trach va ba Hau chung song c¢6 01 nguoi con chung 1a ba Nguyen
Thi Th. Nam 1953 ba Hau chét, khoang 03 nam sau ong Trach chung sdng voi
ba Huong tai Phan Thiét, sau d6 6ng Trach di cong tac & Tuy Hoa - Phu Yén
nén dan ba Huong theo, tai diy ba Huong sinh ra ba 1a Nguyén Thi Bach M vao
nam 1959. Sau khi sinh ra ba duoc 06 thang thi ba Huong chét nén ong Trach ra
Hué lay ba Thi va lam gidy khai sinh cho ba dimg tén me 1a ba Thi, thyc té ba 1a
con cua 6ng Trach va ba Huong.

Trudce khi 14y ba Thi thi ong Trach c6 nhan 03 nguoi con nudi la ong
Nguyén L - sinh ndm 1949, ba Nguyén Thi Tuong Vy - sinh nam 1952, Nguyén
Thi Hai Puong (da chét tir nhd). Ngoai ra 6ng Trach khong con ngudi con nao
khac.

Khi 6ng Trach chung séng v&i ba Hau tai Phan Thiét thi ong Trach, ba
Hau c6 tao 1ap dugc mot thira dét tai thon Pha Phong, lang Phti Lam, Ham
Thuan, nay 1a s6 124, duong Tran Quy Cap, thanh phd Phan Thiét. Lac nay trén
toan khu dat nay chi cat 01 cai choi & tam chtr chua cit nha. Sau khi ba Hau chét
thi nim 1956 6ng Trach méi cit nha ngang, dén nim 1958 mdi cat nha 16n. Luc
cat nha thi 6ng Trach chua ldy ba Thi. Gidy to chimg minh tai san ndy 1a cta
ong Trach, ba Hau la to khai dia chi nam 1956 (nam 1956 thi 6ng Trach chua
léy ba Thi). Tai to khai dia chti nam 1956 6ng Trach co6 khai tao dung duoc 01
thira dat nam ¢ Phu Phong, lang Pht Lam, Ham Thuan, nay 1a s6 124, duong
Tran Quy Cép, thanh phd Phan Thiét, tinh Binh Thuan. Trudc ddy noi ndy con
c6 tén goi 1a Phu Phong vi do dan cu dong nén chinh quyén tach thén Phu
Phong ra thanh 02 thon 14 Phii Phong A va Phu Phong B, vi vay thira dat nay 1a
tai san cua ong Trach va ba Hau chtr khong phai cua ba Thi.

Nam 1988 ong Trach chét, khi chét ong Trach co dé lai 01 ban di chtc do
chinh tay 6ng Trach viét thé hién 16 ¥ chi 6ng Trach dé lai toan bo di san cua
6ng cho ba va ba Thao. Di chlc nay I1a hop phap vi vay ba yéu cau cong nhan di
chdc.

Pbi v6i yéu cau cla nguyén don dé nghi dua toan bo dién tich dat ma ong
Liéu dang quan ly su dung dé yéu cau chia di san thira ké, ba Mai khong dong v,
vi dién tich dat ma hién ‘nay ong Liéu dang quan 1y st dung tai s6 118, duong
Tran Quy Cap, thanh pho Phan Thiét 13 do trudc day cha ba la ong Trach da lam
gidy to cho ong Lidu dat va ong Liéu da cat nha trén dat va lam gidy to so hitu.
Con dién tich dat con lai cua ong Liu 1a do 6ng Liéu khai hoang khong lién
quan gi dén di san thira ké ciia 6ng Trach.

Qua trinh giai quyét vu an, ba Nguyen Thi Th c6 don phan té va Toa an
so tham da thu ly don phan t6 v6i noi dung: Trong truong hop chia thura ké thi
ba Thao yéu ciu trich trong di san thira ké dé thanh toan lai cho chi em ba cac
khoan sau: tién tu stra can nha di san thira ké 1a 20.545.668d0ng, tién d6 soi cat
1a 7.700.000ddng tién ma chay mai tang cho cu Trach va cu Thi mdi ngudi
40.000.000d0ng. Pong thoi ba Thao yéu cau tinh cong sic quan 1y di san l1a
20% gia tr1 tai san.



* Bj don 6ng Nguyén L trinh bay:

Ong thong nhat véi ¥ Kién trinh bay cta ba Mai vé hang thira ké, vé di san
thira ké, khong c6 y kién gi khac. Khi ong Trach chét c6 dé lai Di chdc cho ba
Mai va ba Thao phan di san cta ong tai s6 124, duong Tran Quy Cap, thanh phd
Phan Thiét. Di chic nay do chinh tay 6ng Trach viét, d& nghi Toa 4n cong nhan
Di chiic cia 6ng Nguyén Trach 1a hop phap.

Theo 6ng thi 6ng va ba Vy dugc dng Trach nhan vé nudi 13 di chiu on
nghia, ong Trach con tao dung gia dinh va cho tai san khi ra riéng la ciing da cé
phan. Nay chong con cia ba Vy khdi kién tranh chap 1a gy phién ha cho gia
dinh con ctia 6ng Trach.

Ong khong ddng ¥ chia thira ké; nhung néu Toa chap nhan chia di san cta
ong Trach dé lai thi dé nghi tinh tién tu bo sira chita cin nha, tién d6 dat bdi nén,
tién chi phi ma chay, mai ting cho ong Trach, ba Thi, cong strc quan ly, gin gitr
di san cho ba Thao theo ding nhu yéu cau ctia ba Thao trong don phan t6.

Luc con séng ba Thi song v6i 6ng, 6ng 13 ngudi cham séc ba Thi lac tudi
gia nhung 6ng khong yéu cau tinh cong strc nudi dudng cham soc ba Thi.

Khi ong Trach, ba Thi chét thi 03 anh em 6ng cung lo mai tang, xdy ma,
do ba Thao di 1am don phan t6 yéu cau tinh chi phi mai tang xdy ma nén toi
khong yéu cau tinh va dong ¥ tinh chi phi mai tang, xay ma cua 6ng Trach, ba
Thi cho ba Thao theo nhu yéu cau trong don phan té.

Péi voi phan dat ma hién nay ong dang quan ly tai s6 118, duong Tran
Quy Cép, thanh pho Phan Thiét thi trudc day khi con song ong Trach da lam
gidy cho 6ng 221m? dat, dugc chinh quyén dia phuong xac nhan va ong cling da
lam gidy to so hiru hop phap dbi v6i thira dat nay. Con dbi voi dién tich dat doi
du ra so véi gidy to la do 6ng khai hoang vi trudc day toan bo khu dat nay nd
nhu mét cai rimg, 6ng khai hoang dugc bao nhiéu thi quan 1y sir dung bay nhiéu.

Vi viy 6ng khong dong ¥ theo yéu cau khdi kién ctia 6ng Nam va 6ng
Quang.
Nguyén don Neuyén Phii N ¢ y kién vé phan té ciia bi don:

Dbi v6i yéu cau phan td ctia ba Thao vé chi phi tu b sira chita cin nha 1a
20.554.668d6ng; do nguyén don khong yéu cau chia nha nén khéng dong ¥ tinh
chi phi tu bo sira chita cdn nha. Con d6i vGi yeu cau tinh tién do6 dét bdi nén la
7.700.000d0ng thi yéu cau ba Thao cung cap gidy to chimg minh, néu ba Thao
chirmg minh duoc thi 6ng dong y. Dbi véi yeu cau tinh chi phi mai tdng xay ma
cho ba Thi 1a 40.000. OOOdong, chi phi mai tdng xdy ma cho 6ng Trach la
40.000. OOOdong 1 qua cao, dé nghi Toa an xem xét lai theo quy dinh cta phap
luat. Ong dong v tinh cho ba Thao chi phi mai tang, xiy ma cho ong Trach, ba
Thi nhung dé nghi trir ra s6 tién phung diéu cho 6ng Trach, ba Thi. Hién nay
6ng khong co gidy to gi chimg minh viéc phing diéu cho 6ng Trach, ba Thi nay
nguoi ta di bao nhicu. Ong chi dong ¥ tinh, chi phi mai tang, xdy ma cho ong
Trach, ba Thi mdi ngudi 1a 25.000.000d0ng. Di voi yéu cau tinh cong st quan
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ly, gin gilt di san la 20% cua ba Thao 6ng khong Q6ng y tinh vi bao nhiéu nam
nay ba Thao ¢ trén dat va thu hudng loi tirc trén dat, trong khi 6ng khong duoc
huong gi.

Qng Nguyén Thanh Q: Théng nhat véi ¥ kién ctia 6ng Nam vé yéu cau
phan t6 cta ba Thao.

Tai Ban 4n dan sy so tham s6 09/2020/DS-ST, ngay 27/5/2020 ciia Toa &n
nhan dan thanh phd Phan Thiét, da quyét dinh:

Ap dyng:

- Khoan 5 Diéu 26, diém a khoan 1 Piéu 35, diém ¢ khoan 1 Diéu 39 B)
luat t6 tung dan sy nam 2015.

- Piéu 10, 11, 12, 13, 17 Phap 1énh thira ké nam 1990.

- Diém e khoan 1 Diéu 100 Luat dat dai nim 2013

- Piéu 623 B6 luat Dan sy nam 2015.

- Piém a, myc 7, Piéu 27 Nghi quyét sd 326/2016/NQ-UBTVQH ngay
30/12/2016 ciia Uy ban Thudng vu Qudc Hoi quy dinh vé an phi, 1& phi Toa an.

Tuyén xu:

_ Khong chap nhan yéu géu cua ong Nguyén Pha N va 6ng I:Iguyén Thanh
Q vé viéc chia di san thira k€ ctia cu Nguyen Trach va cu Nguyén Thi Thi doi
v6i dién tich 1.278,7m* dat ma ba Nguyén Thi Th va ba Nguyén Thi Bach M
dang quan 1y sir dung va dién tich 489,9m? dat ma 6ng Nguyen L va ba Huynh
Thi Th dang quan ly str dung. Cac dién tich dat trén thudc cac thura 9,10, 169 to
ban do6 sb 7, toa lac tai khu pho 6, phuong Dtrc Long, thanh pho Phan Thiét, tinh
Binh Thuan.

7 Ong Nguyén Pha N va 6ng Nguyé‘n Thanh Q phai chiu chi phi xem xét
tham dinh, dinh gia va do v€ la 09 triéu dong, 6ng Nam va 6ng Quang da chi tra
du trong qua trinh giai quyét vu an.

Ngoai ra, ban an con tuyén vé an phi va quyén khang cdo cua cac duong
su.

Ngay 29/5/2020, 6ng Nguyén Phu N lam don khang céo cho rang trude
day ong khai kién phén chia di san thira ke tai s0 124, duong Tran Quy Cap,
phuong Dirc Long, thanh pho Phan Thiet. Toa an cap so tham xur bac yéu cu
ctia ong nén Ong khang cao yéu cau stra ban an so tham, chap nhan yéu cau khoi
kién cua Ong.

Tai phién toa phic tham:

- Nguyén don 6ng Nguyén Pha N vén giit nguyén yéu cau khang céo

- Bi don d¢ nghi khong chap nhan yéu cau khang cao cua nguyén don gitr
nguyén ban an so tham.

- Pai dién Vién kiém st nhan dan tinh Binh Thuan phat biéu y kién vé vu
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an va deé nghi Hoi dong xét xur 4p dung khoan 1 Biéu 308 Bo luat T6 tung dan
su khong chap nhan yéu cau khang cao cua bi don gitr nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can cu tai li¢u, ching ctr ¢6 tai ho so vu an da dugc tham tra, xem xé&t tai
phién tda, can ctir két qua tranh tung tai phién toa, Hoi dong xét xur phuc tham
nhan dinh:

[1] V& thu tuc t6 tung:

Sau khi xét xir so tham, trong giai doan chuén bi xét xtr phiic tham thi ngay
04/7/2020 ba Nguyén Thi Th 1a bi don trong vu an chét. Ba Nguyén Thi Bach M
cung cip cho Toa an “Ban di chiic” do ba Nguyén Thi Th lap ngay 15/10/2012
da duoc Chu tich Uy ban nhan dan phudng Ptic Long, thanh phd Phan Thiét,
tinh Binh Thudn ching thuc ngay 17/10/2012;

‘Theo do, ba Thao xéac dinh néu ba qua doi trude khi vu an nay duogc giai
quyet thi 02 ngudi chdu rudt 1a ba Doan Bach Tr - sinh 1989, CMND s
261094119 va ba Doan Bich Th - sinh 1992, CMND s6 261233207, cung ¢ dia
chi 124 Tran Quy Cap, Khu ph6 6, phuong Due Long, thanh phd Phan Thiét,
tinh Binh Thuén s€ 1a nguoi thira k& quyén va nghia vu cua ba trong vu an nay
dé tiep tuc giai quyét vy an; dong thoi ba Thao cling xac dinh sau khi ba qua doi
th"l phan thtra ké ma ba dugc huong trong vu an nay (bao gébm phan dong san va
bat dong san toa lac tai 124 Tran Quy Cap, Khu pho 6, phuong Duc Long, thanh
pho Phan Thi€t) theo phan quyet cua Toa én (néu ¢6) s€ chia déu cho ba Doan
Bach Tr, va ba Doan Bich Th. Can ctit Khoan 1 Diéu 74 B0 luat T(A)’ tung dan su
thi ba Doan Bach Tr va ba Doan Bich Th dugc xac dinh la ngudi ke thira quyén
va nghia vu t0 tung cuia ba Nguyen Thi Th.

[2] Vé ndi dung:

Xeét ndi dung khang cao cua 6ng Nguyén Phu N yéu ciu chdp nhan khai
kién ctua ong la chia thtra ké do1 voi:

- 489,9m? dat toa lac tai s6 118, duong Tran Quy Cap, phuong bBuc Long,
thanh phé Phan Thiét, tinh Binh Thuan hién vo chdéng ong Lidu quan ly, sir
dung;

- 1.278,7m” dat toa lac tai s6 124, dwong Tran Quy Cép, phuong Dirc
Long, thanh pho Phan Thiét, tinh Binh Thuan hién ba Nguyén Thi Bach M dang
quan ly, st dung.

Hoi dong xét xir xét thay:

~ [2.1] Xé4c dinh nguon gdc tai san 13 quyén st dung dat ma nguyén don yéu
cau chia thtra keé:

Theo “T¢ khai Dia chu” do cu Nguyén Trach 1ap ngay 28/5/1956 thé hién:
Cu Trach c06 tao lap dugc 01 mau dat tai xi Phtt Phong, lang Phu Lam, quéan
Ham Thuén, tinh Binh Thuan (nay la phuong Dtic Long, thanh pho Phan Thiét,
tinh Binh Thudn) tor ndm 1952, 1953 ¢ trong trot, lam vuon.
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[2.2] Theo “Chung thu kién dién” do Ty dién dia Binh Thuén cap ngay
25/6/1973 thé hién cu Nguyén Trach 14 nguoi ding tén d6i véi thira dat s 58, to
ban dd sb 5, dién tich 80 sdo, 40 thudc tai thon Phu Phong B, xa Phi Lam, quén
Ham Thuan tinh Binh Thuan (nay la phuong Birc Long, thanh phé Phan Thiét,
tinh Binh Thuén) va hé so k¥ thuat thira dat do Uy ban nhén dan phuong Buc
Long, thanh phé Phan Thiét, tinh Binh Thuan cung cip ciing thé hién cu Nguyén
Trach la ngudi dung tén.

[2.3] Cin clr vao “To di chuc” ciia cu Nguyén Trach 1ap ngay 10/12/1985
thi cu Trach c6 02 ngudi con dé 1a ba Nguyén Thi Th - sinh nim 1938 ¢6 me 1a
cu Thai Thi Hau; ba Nguyén Thi Bach M - sinh nim 1959 c¢6 me 13 cy Tran Thi
Huong va 02 ngudi con nudi la 6ng Nguyén L - sinh nim 1949, ba Nguyén Thi
Tudng Vy - sinh 1952 14 02 ngudi con nudi do cu Trach nhin vé nudi. Ba Vy ¢6
chdng 1a 6ng Nguyén Thanh Q va con 1a Nguyén Pha N.

[2.4] Theo 101 trinh bay va xac nhan cua cac duong su thi cu Hau chét
nam 1953, khoang 03 niam sau cu Trach chung song v6i cu Huong tai Phan
Thiét, ngay 10/11/1959 cu Huong sinh/dé ra ba Nguyén Thi Bach M. Sau khi
sinh/dé ba Mai thi cu Huong chét, nén cu Trach ra Hué 1y cu Nguyén Thi Thi
va lam gidy khai sinh cho ba Mai dung tén me 13 cu Thi.

Pu cin cir dé xac dinh cu Nguyén Thi Thi séng chung véi cu Nguyén
Trach vao nam 1959 hodc nam 1960. Gitra cy Thi va cu Trach khong c6 con
Chung Cu Thi 1a me ké ba Vy tir lic nho (Cu Trach nhan nuéi lic 6 tudi), cing
séng chung va nudi dudng cho dén khi truéong thanh nén duge xac dinh 1a con
nuoi cua cu Thi. Theo Luat Hon nhan va gia dinh nam 1959 thi:

[2.5] Nguoi dé lai di san:

- Cu 6ng: Nguyén Trach, chét nam 1988;

- Cu ba 1: Théi Thi Hau, chét nam 1953 (c6 ding ki két hon);
-Cuba2:........... Huong, chét nam 1959;

- Cu ba 3: Nguy&n Thi Thi chét nam 2005.

[2.6] HéngNthl‘Ia ké tht phét ciia cu Nguyén Trach va cu Thai Thi Hau, cu
Huong, cu Nguyén Thi Thi, gom:

1. Nguyén Thi Th (con ba Hau);

2. Nguyén Thi Bach M (con ba Huong, khai sinh tén me la cy Thi);

3. Nguyén L (con nudi);

4. Nguyén Thi Twong Vy (con nudi), chét ndm 1998 - chét trudc cu
Nguyen Thi Thi (bng Nam la chau, thura ké the vi doi véi di san cua cu Thi).

Ong Nguyérl Thanh Q chong ba Nguyén Thi Tuong Vy la ngudi thira ké
cta vo la ba Nguyen Thi Tuong Vy.

Nhu vay, tai san 1a quyén su dung dat tai S(A’)’ 118 va s6 124, duong Tran
Quy Cap, phuong Bic Long, thanh pho Phan Thiét, tinh Binh Thuéan la do cu
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Trach tao 1ap tir nam 1952, 1953 dén khi chung sdng véi cu Thi. Khodng ¢ tai
liéu, ching ctr xac dinh tai sdn néu trén 1a tai san riéng cua cu Trach.

[2.7] Piéu 15 Luat Hon nhan va gia dinh nim 1959 quy dinh vo va chong
déu c6 quyén so hiru, huong thu va sir dung ngang nhau ddi véi tai san co trude
va sau khi cudi. Luat Hon nhan va gia dinh naim 1959 4p dung & mién Béc tur
ngay 13/01/1960 dén ngay 03/01/1987 ap dung & mién Nam tir ngdy 25/3/1977
dén ngay 03/01/1987 déu khong c6 quy dinh vé tai san riéng.

Cu Trach va cu Thi séng Chung \% chéng cho dén khi cu Trach chét ném
2005 va dén nam 2008 cu Thi ch‘ét. Do @0, tai san cua cu Trach co trude khi lay
cu Thi la tai san chung cta vg chong gitra cu Thi va cu Trach.

[2.8] Khi con sdng cu Trach d3 dinh doat toan bd tai san cua cy, thé hién
bang viéc ngay 10/12/1985 cu lap di chuc cho 02 ngudi con gai rudt cia cu la ba
Nguyén Thi Th, ba Nguyén Thi Bach M toan bd nha cira, tai sadn la vuon cay an
trai trén dién tich 2 sao, tu, givong... hién co tai s6 312 (nay 1a s6 124) duong
Tran Quy Cap, Té 6, Dan phd 8, phuong DPuc Long, Phan Thiét (noi cu dang 0)
va 1am gidy cho ngudi con riéng 13 6ng Nguyén L dit dé 1am nha & tai Dan phd
34 (s6 nha 118 duong Tran Quy Cap), phuong Duc Long, Phan Thiét, tinh Binh
Thuén 14 xAm pham dén quyén va loi ich hop phap cua cu Nguyén Thi Thi.

[3] Ong Nguyén Phii N khai kién cho rang “Td Di chuc” cia cu Nguyén
Trach 1ap ngay 10/12/1985 la khong hop phap do di chiic khong danh s6 trang,
viét tat mot s6 chit, khong ky hét cac trang, khong ndi r6 tai san dinh doat trong
di chuc 14 ¢ dau. Tai phién toa phuc tham, ong Nguyén Pha N thira nhan “To Di
chiic” cua cu Nguyén Trach 1ap ngay 10/12/1985 1a hop phap.

Tuy nhién, viéc cu Trach lap di chic va cho tai san trong luc cu Trach va
cu Thi con song 1a thé hién y chi, nguyén vong va muc dich ctia cu Trach. Cu
Trach khong dugc quyét dinh vé quyén va lgi ich hgp phép cua vo 1a cu Thi.

[4] Ong Nguyén L trinh bay: Béi véi phan dat ma hién nay 6ng dang quan
ly tai s0 118, duong Tran Quy Cap, thanh pho Phan Thiét thi trudc day khi con
séng cu Trach da lam gidy cho ong 221m?® dat, dugc chinh quyén dia phuong
xac nhan va ong cling da lam gidy to so htru hop phap d6i véi thira dat nay. Con
d6i v6i dién tich dat doi du ra so véi gidy to 1a do 6ng khai hoang vi trudc day
toan bo khu dat nay né nhu mot cai rimg, 6ng khai hoang dugc bao nhiéu thi
quan 1y sir dung bay nhiéu.

Két qua thu thap ching ct: Theo Trich do chinh 1y dia chinh thira dat
ngay 30/11/2017 thi ba Nguyén Thi Th va ba Nguyén Thi Bach M dang quén 1y
sir dung ddi v6i dién tich dat hién trang 1.278,7m?, 6ng Nguyén L va ba Huynh
Thi Th dang quan ly st dung sir dung di¢n tich dat hién trang 489,9m°. Té)ng
dién tich dét 1a 1.768,6m”.

Toa an cap so tham khdng thu thap ching ctr c6 hay khéng viéc khai
hoang dat? Néu co thi dat khai hoang dién tich bao nhiéu? Pat thira ké dién tich
bao nhiéu?
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Chua thu thap chuang cua tur Uy ban nhan dan thanh phé Phan Thiét vé viéc
dat tranh chap trong vu &n c6 nam trong khu quy hoach dén cu khong? Hodac quy
hoach khac cua Nha nudc khong? Pat ¢ bi thu hoi khdng? DBat hién trang co
xéc 1ap va thira nhan quyén sir dung dét cho cac duong su trong vu an khéng?

[5] Toa an cap so tham xac dinh quyén sir dung dat tai s6 118 va sd 124,
duong Tran Quy Cép, phuong Duc Long, thanh phd Phan Thiét, tinh Binh
Thuan ma nguyén don y€u cau chia thua ke la tai san riéng cua cu Nguyen
Trach va cy Trach di dinh doat hét khi con song cho ong Nguyén L, ba Nguyén
Thi Th, ba Nguyen Thi Bach M nén Toa én cap so tham khong khdng thu thap
ching cir v€ yeu cau phan t ctia bi don ba Nguyén Thi Th yéu cau trich trong di
san thira ké dé thanh toan lai cho chi em ba cac khoan sau: tién tu stra can nha di
san thira ké 1a 20.545.668d0ng, tién do soi cat 1a 7.700.000d0ng tién ma chay
mai tang cho cu Trach va cu Thi mdi nguoi 40.000.000d0ng. Pong thoi ba Thao
yéu cau tinh cong strc quan 1y di san 13 20% gia tri tai san.

[6] Tir nhitng nhan dinh va phan tich tai phan [2] dén phan [5], Hoi dong
xét xtr phuic tham nhan thay: Toa an cap so tham 4p dung phap luat khong ding;
thu thap chimg cur chua toan dién, day du; chua xem xét, giai quyét tat ca cac
yéu cau khoi kién, yéu cau phan t6 ciia duong su; ¥ chi, nguyén vong ciia cac
duong su, anh huong dén quyén va loi ich hop phap cua duong sy ma Toa an
cap phuic tham khong thé khic phuc, b sung dugc nén Hoi dong xét xu huy ban
an so tham va giao hd so vu 4n vé cho Toa an cap so tham gidi quyét lai vu an
theo quy dinh cua phap luat.

[7] Do ban an so tham bi hay nén nguoi khang céo khong chiu an phi dan
su phac tham theo quy dinh phap luat.

Vi cac lé trén;

QUYET PINH:

Cin cir vao: Khoan 3 Piéu 308, Khoan 2 Piéu 310 ciia Bo luat T6 tung
dan su.

1/ Chép nhan khang céo cua dng Nguyén Phu N.

Huy Ban an dén sy so t,hém s6 09/2020/DSST ngay 27/5/2020 ctia Toda an
nhan dan thanh phd Phan Thiét, tinh Binh Thuan.

Chuyén né so vu an cho Toa an nhan déan thanh phé Phan Thiét, tinh Binh
Thuén giai quyét lai vu an theo thu tuc so tham.

~ Cin cir vao: Khoan 3 Diéu 148 cta B¢ luat TO tung dén sy; Khoan 3
biéu 29 Nghi quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va su
dung &n phi va I¢ phi Toa an.

2/ V& an phi va chi phi t tung:

- vVé an phi phtc tham: Ong~Nguyén Phi N khong chiu an phi dan sy
phtc tham. Hoan tra cho 6ng Nguyén Phu N 300.000d6ng tam trng an phi dan
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su phuc tham theo Bién lai thu tam g an phi, 1¢ phi Toa an s6 0007557 ngay
29/5/2020 tai Chi cuc Thi hanh an dan sy thanh pho Phan Thiét.

- Nghia vu chiu 4n phi va chi phi t6 tung khic duoc xac dinh lai khi vy an
duoc giai quyét lai theo thu tuc so tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an 06/01/2022.

Noi nhan: TM. HOI PONG XET XU PHUC THAM

- VKSND tinh Binh Thuan; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh pho Phan Thiét;

- Chi cuc THADS TP. Phan Thiét;
- Cac duong su; .
- Luu: DS, HCTP, ho so.

Lwong Thanh Chin



