TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
HUYEN H Poc lap - Tu do - Hanh phiic
TINH_KIEN GIANG
Ban an sb: 33/2017/DS-ST
Ngay 13 - 9 - 2017
V/v: “Tranh chdp Hop
dong mua ban”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN H, TINH KIEN GIANG
- Thanh phan Hpi dong xét xir so' thdm gom co.
Thém phdn-Chii toa phién toa: Ong Lé Van Tam
Cdc Hoi tham nhan dan:
1. Ong: Vii Quang Hung;
2. Ba: Pham Thi Thu Trang,
- Thw ky phién toa: Ba Tran Huynh Thién An-Thu ky Toa 4n nhan dan huyén H,
tinh Kién Giang
- Dgi dién-Vién kiém sdat nhin dén huyén H, tinh Kién Giang tham gia phién
toa: Khong tham gia

Trong ngay 13 thang 9 nam 2017, tai tru s& Toa an nhan dan huyén H, tinh
Kién Giang xét xir cong khai vu an thy 1y s6 113/2016/TLST-DS, ngay 07 thang 7
nam 2016 vé "Tranh chdp hop dong mua ban" theo Quyét dinh dua vu an ra xét xir
s6: 40/2017/QDXX-ST, ngay 29 thang 8 nam 2017 giita cac duong su:

- Nguyén don: C)ng H, sinh nam: 1977 (c6 mat);
- Bi don: Ba L, sinh nam 1955 (c6 mat),

Cung dia chi: 4&p 3A, xa A, huyén H, tinh Kién Giang.
NOI DUNG VU AN:

Theo don khdi kién, khéi kién bo sung va cdc 1oi trinh bay tiép theo cia
nguyén don ong H nhu sau: Trudc ddy ba L c6 dén clra hang Vat tu clia toi dé mua
phan bén va thudc trir sau thiéu chiu vé phuc vu san xuat nong nghiép véi hinh
thtrc tra dan theo thoi vu, qua nhiéu nidm, nhiéu 14n mua roi tra tinh dén ngay 11
thang 3 nam 2014, 13i suat 1,5%/thang ba L con no toi so tién 123.084.000dong, tir
d6 dén nay khong tra nira, t6i 6 nhic nhd nhiéu lan nhung ba L khong thuc hién.
Nay t6i yéu cau ba L phai tra cho toi di mot 1an sd tién noi trén va tinh 13i suat
theo quy dinh ctia Nha nudc ké tir ngay 11 thang 3 nim 2016 dén ngay xét xir so
tham.

Tai ban tu khai va cdc loi trinh bay tiép theo cua bi don ba L nhu sau:
Trudc day toi co thoa thudn mua VAt tu nong nghiép cua éng H vé phuc vu san
xuét néng nghiép, thoi gian dau t6i tra no theo thoa thuan véi éng H tinh dén ngay
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05 thang 9 nam 2012 sb no 56.374.000d6ng, dén ngay 05 thang 4 nam 2013 tinh
lai 7.103. OOOdong, mua Pong xudn nam 2013 1a 17.133.000d6ng, cong chung
80.610.000d6ng, dén ngay 14 thang 4 nam 2013 tra dugc 10.000.000d6ng, con lai
70.610.000d6ng, dén vy He& thu nam 2013 1a 15.699.000d6ng, cong chung
86.279.000d6ng, da tra trong thang 2 1a 5.000.000ddng, dén ngay 24 thang 4 nim
2016 tra duoc 10.000.000ddng theo yéu cau cua ong H. Ong H tinh 1ai suét luc dau
1,8%/thang, sau d6 tinh 13i 1,5%/thang. Pén ngay 11 thang 3 nam 2016 dng H lam
lai bién nhan tinh ca tién 14 133.084.000d0ng, sau do6 tdi tra dugc
10.000.000ddng, con no lai 123.084.000ddng t6i khong dong y. Nay toi xac dinh
con no 6ng H 101.311.000d6ng va xin hira tra dan theo timg vu lta, vu Dong xuan
tra 10.000.000d6ng, vu He thu tra 5.000.000d6ng cho dén khi dit no.
NHAN PINH CUA BAN AN:

Sau khi nghién cuu cac tai liéu co trong ho so vu én dwoc tham tra tai phién
toa va can cir vao két qua tranh ludn tai phién toa, Hoi do”‘ng xét xut nhan dinh.

[1] Ngay 28 thdng 7 nam 2016, Toa 4n tién hanh hoa giai dé cac duong su tu
thoa thuan véi nhau nhung khong mang lai két qua, ong H yéu cau ba L phai tra du
mot 1an 123.084.000d6ng va tinh 14i theo quy dinh cia Nha nudc, con phia ba L
xéac dinh con no 6ng H 101.311.000ddng va xin gidm phan 13i sudt dé ba tra dan
theo tung vu lua.

[2] Tai phién tda hom nay, 6ng H giit nguyén yéu cau 1a ba L phai tra cho
6ng 123.084.000ddong va tinh 14i theo quy dinh ctia Nha nudc, con ba L xac dinh
con no ong H 101.311.000d0ng va xin gidm phan 1di suat dé ba tra dan theo timg
vu lua.

[3] Hoi déng xét xir xét thay: Giao dich mua ban Vat tu nong nghiép giita
ong H véi ba L dugc xac 1ap trén co s& hoan toan tu nguyén, hai b&n mua ban co
ghi s6 sach theo doi, thoi gian dau viéc mua ban thanh toan no dién ra day du va
kip ltic, nhung dan vé sau ndy do viéc 1am an bi that bai cua ba L, mic khac theo
101 trinh bay ctia ba L thi ba con phai lo diéu tri bénh cho chong nén khong con du
kha niang dé thanh toan no Cho ong H nhu trude day va kéo dai dén nay, tir d6 6 ong
H 1am don khoi kién yéu cau ba phai tra no. Xeét thdy yéu cau trén cta 6ng H 1a c6
can ct, nghi nén chap nhan dé xem xét giai quyét.

[4] Thay rang, viéc ba L mua Vat tu 1a phan bon thudc trir sau, thude bao vé
thuc vat ctia 6ng H vo1 muc dich 1a phuc vu cho san Xuat nong nghi¢p. Theo do,
thi doi bén d4 giao két 1a sau khi thu hoach timg vu l0a thi ba L phai thanh toan
tién no Vat tu nong nghiép cho ong H, trudng hop khong thanh toan duoc ding
han thi phai chiu 13i suét theo thoa thuan va tir 6 6ng H da ap dung tinh lai suat
cho ba L, vi vy ma ba L khai nai la viéc 6ng H tinh lai suat cao, khong kha niang
tra noi va yéu cau ong H mién tinh 14i suat dé ba tra ng. Tai phién toa hom nay,
6ng H xac dinh s6 no ba L con no 14 123.084.000d0ng va khong dong y gidm 1ai
suat, con ba L cho rang ba thira nhan chap nhan cho ong H tinh 14i tinh dén thoi
diém ngay 11 thang 3 nim 2016 12 101.311.000d6ng, con tir d6 dén nay 1a do ong
H tu tinh vai lai suét cao nén ba khong dong ¥.

[5] Theo glay xac nhan cdng no 1ap ngay 13 thang 10 ndm 2013 xac dinh
téng sd no tinh dén thoi dlem ngay 11 thang 3 nam 2016 ba L con ng 6ng Huy
101.311.000ddng véi 14i suét 1,5%/thang. Piéu nay duoc ba L thira nhan, con theo
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ong H can ct vao glay x4c nhan cong no thé hién: “Ngay 14 thang 01 nam 2015
tra 5.000. OOOdong dén ngay 11 thang 01 niam 2016 1a 9 thang x 1,5% bang
13.676.000ddng, tong cong 114.987.000d0ng, da tra con 109.987.000d0ng, dén
ngdy 11 thang 3 niam 2016 1a 14 thang bang 23.097.000d6ng, tong cong
133.084.000d6ng, da tra 10.000.000d0ng, con 123.084.000ddng, dong thoi ba L
con ky tén xac nhan ngay 13 thang 4 nam 2916 ba hira mot tudn tra
15.000. OOOdong, moi mot vu tra 20.000. 000ddng. Piéu nay khong duoc ba L thira
nhan”. Xét thay, theo to gidy x4c nhan céng ng noi trén v€ mt thoi gian va sd ng
géc thi tinh dén thoi diém ngay 11 thang 3 nam 2016 tong no gitta 6ng H va ba L
xéac nhan 1a 101.311.000d6ng. Do d6, gidy xac nhan cong no 1ap ngay 13 thang 10
nam 2013 c¢6 gia tri phap 1y. Tuy nhién, tir 46 vé sau nay do dng H tinh lai
1,5%/thang khong duoc ba L ddng ¥ nén can thiét phai xem xét lai 1a khong duoc
vuot qua 150% tuong duong 1,125%/thang cua lai suat co ban do Nha nudc cong
bd ddi véi loai cho vay twong ung theo quyet dinh s6 2868/2010/QD-NHNN, ngay
29 thang 11 ndm 2010 cta Théng ddc Ngén hang Nha nudc Viét nam bang
9%/nam tuong duong 0,75%/thang theo Diéu 476 ctia Bo lut dan sy 2005 vé diéu
khoan chuyén tiép va diém a khoan 1 Diéu 688 cua Bo luat dan su nam 2015 cho
pht hop cu thé nhu sau: SO no gbe 101.311.000d6ng x 9%/nim (twong dwong
0,75%/thang) x thoi gian tir ngay 11/3/2016 dén ngay 13/9/2017 14 18 thang 02
ngdy = 13.727.640¢ + 101.311.000¢ = 115.038.640d6ng lam tron
115.039.000d0ng, nhung duoc trir di ba Loan 2 lan tra bang 15.000.000d6ng, con
lai 100.039.000d6ng (mot tram triéu khong trim ba muoi chin nghin dong) 1a phu
hop.

[6] Ngoai ra, dé bao vé quyén va lgi ich hop phép cho cic duong su, ké tir
ngay 6ng H c¢6 don yéu cAu thi hanh 4n cho dén khi thi hanh xong, néu ba L khong
thi hanh thi hang thang ba L con phai chiu tién 14i theo murc 14i suat quy dinh tai
khoan 2 Diéu 468 ciia Bo luat dan su ndm 2015, twong (mg voi so tién va thoi gian
cham thi hanh an.

[7] Vé 4n phi dan su s thim:

- X1r budc ba L phéi chiu tién 4n phi c6 gid ngach 5% tuwong (mg voi yéu cau
ctia nguyén don duoc Toa an chap nhan theo quy dinh tai Piéu 131 ctia Bo luat to
tung dan su; Piéu 27 clia Phap 1énh s 10/2009/UBTVQH12, ngay 27 thang 02
nam 2009 cta Uy ban thuong vu Qudc hoi khoa 12 vé an phi, 1¢ phi Toa an cu thé
nhu sau: 100.039.000d x 5% = 5.001.950d6ng lam tron 5.002.000d (nim triéu
khong tram 1& hai nghin d6ng);

- Xt budc ong H phai chiu tién &n phi c6 gia ngach twong tng voi yau cau
khong dugce Toa an chap nhan cy thé nhu sau: Ong H yéu cau 1a 123.497.000d—
100.039.000d = 23.458.000d x 5% = 1.172.900d6ng lam tron 1.173.000d0ng dugc
khau trir di s6 tién tam tmg &n phi ma 6ng H di nop 3.077.000ddng theo bién lai
thu tién s6 0006288, ngay 07 thang 7 nim 2016 cia Chi cyc Thi hanh 4n dan su
huyén H, tinh Kién Giang. Nhu vay 6ng H dugc nhan lai s tién 1.904.000d (mot
triéu chin trim 18 bon nghin dong).

- Bao quyén khac cdo ctia cac duong sy theo ludt dinh.

Vi cac Ié tren;

QUYET PINH:



1. Ap dung khoan 3 Diéu 26 ctia Bo luat t6 tung dan su; Diéu 430 cua Bo
luat dan su:

- XUr chap nhan yéu ciu khoi kién vé viéc “Tranh chdp hop dong mua bdn”
ctia nguyén don ong H doi vé6i bi don ba L;

- Xt buoc ba L phai tra cho 6ng H 100.039.000d6ng (mot tram triéu khong
trdm ba muoi chin nghin dong);

- K& tir ngay ong H c6 don yéu cdu thi hanh 4n cho dén khi thi hanh xong,
néu ba L khdng thi hanh thi hang thang ba L con phai chiu tién 14i theo muc 1ai
suét quy dinh tai khoan 2 Diéu 468 cua Bo luat dan sy nam 2015, tuong ung voi s6
tién va thoi gian cham thi hanh an.

2. V& 4n phi dan su so tham:

- Ap dung DPiéu 131 clia Bo luat t6 tung dan su; Piéu 27 ctia Phap 1énh s
10/2009/UBTVQH12 vé an phi, 1¢ phi Toa an, ngay 27 thang 02 nim 2009 cua Uy
ban thuong vu Québc hoi khoa 12:

+ Xt budc ba L phai chiu tién 4n phi c6 gid ngach 5% tuong ung voi yéu
cau ctia nguyén don duoc Toa an chip nhan theo quy dinh tai Diéu 131 clia Bo
luat t6 tung dan su; Diéu 27 ctia Phéap 1énh s6 10/2009/UBTVQH12, ngay 27 thang
02 nam 2009 ctia Uy ban thuong vu Qudc hoi khoa 12 vé an phi, 16 phi Toa an cu
thé nhu sau: 100.039.000d x 5% = 5.001.950d6ng 1am tron 5.002.000d (ndm triéu
khong tram 1& hai nghin dong);

+ X budc ong H phai chiu tién an phi co gia ngach 5% tuong Gmg véi yéu
cau khong dugc Toa an chidp nhan cu thé nhu sau: Ong H yéu cau 1a
123.497.000d—100.039.000d¢ = 23.458.000d¢ x 5% = 1.172.900d6ng lam tron
1.173.000d6ng dugc khiu trir di sb tién tam ung 4n phi ma ong H da nop
3.077.000d6ng theo bién lai thu tién s6 0006288, ngay 07 thang 7 nim 2016 cia
Chi cuc Thi hanh an dan sy huyén H, tinh Kién Giang. Nhu vay ong H dugc nhan
lai s0 tién 1.904.000d (mdt triéu chin tram 1& bén nghin dong).

B4o cho cac duong su biét c6 quyén khang cdo ban 4n trong han 15 ngay,
ké tir ngay tuyén 4n 12 ngay 13 thang 9 nam 2017.

“Truong hop ban an, Quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an
dan sy quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi
hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7 va 9 Luat thi
hanh 4n dan su; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Diéu 30
Luat thi hanh an dan su”.

Noi nhén: TM.HQI PONG XET XU
- TAND tinh Kién Giang; Tham phan-Chu Toa phién toa
- VKSND tinh, huyén H;
- Chi cuc THADS huyén H;
- Phong Tu phap huyén H;
- UBND x4, thi tran;
- Cac duong su; Lé Van Tam
- Luu Hb so.



