TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap — Tw do — Hanh phuc

Ban an sb: 103/2018/KDTM-PT
Ngay: 22/01/2018 ‘
VIv: tranh chap hop dong gia cong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Vi thanh phéin Hpi dong xét xiv phiic thim gom cé:
Tham phdn - Chii toa phién toa: Ba Ha Thanh Thiy.
Cac Tham phan: 1. Ba U Thi Bach Yén
2. Ba Nguyén Thij Trinh
Thu ky Toa dan ghi bién ban phién toa: Ba Huynh Thiy Ngan - Thu kyToa
an nhan dan Thanh phé H6 Chi Minh.
Pai dién Vién kiém sdat nhan dan thanh phé Ho Chi Minh tham gia phién
toa: Ong Phan Ngoc Khanh - Kiém sat vién.

Trong céc ngay 27 thang 12 nam 2017 va 22 thang 01 nam 2018, tai tru s Toa
an nhan dan thanh phé H6 Chi Minh xét xtr phuc thim cong khai vu 4n kinh doanh
thuvong mai thu 1y sé: 134/2017/TLPT-KDTM ngay 02 thang 11 nim 2017 vé viéc
tranh chap hop dong gia cong theo Quyét dinh dwa vu 4an ra xét xu sd:
2799/2017/QbXPT-KDTM ngay 28 thang 11 nam 2017 gitra cac duong su:

- Nguyén don: Cong ty trach nhiém hiru han thwe pham TN (tén cii 1a Cong
ty TNHH dau tu dich vy thuong mai va san xuat thuc pham TN).

Dia chi tru so hién nay: 808/10 duong NTR, 4p CL, x4 ND, huyén C, Thanh
phd Hb Chi Minh.

Nguoi dai dién hop phdp ciia nguyén don: Ong Tran Minh Th. (c6 mat).

Dia chi: 152/2/34 duong s6 10, Phuong C, quan G, Thanh phd H6 Chi Minh.
(La nguoi dai dién theo uy quyén, Gidy uy quyén ngay 22/11/2016).

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Ong V8 Xuan Tr —
Luat su ciia Cong ty luat hop danh SM thudc Poan luat su Thanh phé HO6 Chi Minh
(c6 mat).

- Bi don: Cdng ty trach nhiém hiru han thwe phim BA.

Dia chi tru sé: 338/9/5 duong DBP, Phudng M, Quan M, Thanh phd Hb Chi
Minh.

Nguroi dai dién hop phdp cia bi don: Ong H6 Nhat T (La ngudi dai dién theo
iy quyén, Gidy iy quyén ngay 25/9/2017) (c6 mat).



Dia chi: 345/35 duong THD, phuong CK, Quan M, Thanh phd H6 Chi Minh.
NOQI DUNG VU AN:

Tém tit ndi dung va quyét dinh ciia ban an so tham -

Tai don khoi kién va tai phién toa, nguyén don - Cong ty TNHH TN co nguoi
dai dién theo ity quyén trinh bay:

Ngay 18/5/2016 Céng ty TNHH thyc pham TN (sau ddy goi tit 1a Cong ty TN)
va Cong ty TNHH thyuc phim BA (sau day goi tit 1a Cong ty BA) ky két Hop dong gia
cong s6: 01BA/HDGC. Theo hop dong, Coéng ty TN dit Cong ty BA gia cong hang
héa gdm: Tuong dau phung (Peanut sauce) 23.720 gbi voi gia 5.500 ddng/goi va
Tuong 6t (Sweet chili sauce) 23.720 gbi véi gia 6.600 ddng/goi. Toan bd nguyén licu,
vat liéu dé gia cong hang hoa 1a do Cong ty BA cung tmg. Mau mi va chir viét trén
bao bi san pham theo yéu cau ctiia Cong ty TN 1a chit Han Qudc. Céc bén thoa thuan
vé ty 1& phan trim nguyén liéu dé san xuat Tuwong du phung (Peanut sauce) va Tuong
&t (Sweet chili sauce) duoc Cong ty BA xac nhan. S6 hang trén gia cong dé xuat qua
Han Qudc. Tong gia tri hop dong da bao gom thué VAT 1a 287.012.000 dong.

Qua trinh thuc hién hop déng: Cong ty TN di tam tng cho Cong ty BA 30%
gia tri hop dong = 86.103.600 dong. Ngay 12/6/2016 Cong ty BA da gia cong xong
hang hoa va giao cho Céng ty TN. Sau khi nhan dugc hang, Cong ty TN da thanh toan
cho Cong ty BA 192.531.400 dong. Tong sd tién Cong ty TN da thanh toan cho Cong
ty BA 14 278.635.000 dong.

Ngay 14/6/2016, Cong ty TN xuat khau toan bo 16 hang do Cong ty BA gia
cdng sang thi truong Han Qudc. Ngay 29/6/2016 nha nhap khau tir Han Quéc di giri
thong bao cho Cong ty TN biét mit hang Tuong ddu va Tuong 6t ma Cong ty TN xuat
khau sang Han Quéc c6 chua chét Sorbic acid, chat nay bi cAm sir dung tai Han Quéc
trong cac loai nude twong, nudc sét . Kém theo thong bao nha nhap khau Han Quéc
con giri cho Cong ty TN ban két qua kiém nghiém tir Cuc quan 1y Thyuc pham va Duoc
pham Han Qudc. Sau d6, nha nhap khau Han Qudc di gui tra toan bd 16 hang cho
Cong ty TN va yéu cau Cong ty TN phéi chiu moi chi phi phat sinh tir viéc tra lai
hang.

Ngay 29/6/2016, Cong ty TN da thong bao va khiéu nai giri Email cho Cong ty
BA biét hang hoa ma Cong ty BA gia cong cho Cong ty TN khong dam bao chat
lwong nhu d3 thoa thun trong hop dong. Mic du nhan duoc khiéu nai vé chit luong
hang hoa tir phia Cong ty TN nhung Cong ty BA khong dua ra gidi thich nao va cling
khong giai quyét cac hau qua, thiét hai cho Cong ty TN. Cong ty TN nhiéu lan lién hé
v6i Cong ty BA dé giai quyét vu viéc nhung Cong ty BA khong co thién chi hop tac
nén Cong ty TN da khai kién Cong ty BA ra Toa an.



Yéu cau ctiia Cong ty TN:

- Yéu cau huy hop dong gia cong s 01BA/HPGC ngay18/5/2016. Cong ty TN
tra lai 23.650 goi1 Tuong 6t (Sweet chili sauce) va 23.670 goi Tuong dau phung
(Peanut sauce) cho Cong ty BA. Sb luong hang hoa bj that thoat so v6i hop dong gdm
Tuong 6t (Sweet chili sauce) = 70 goéi x 5.500 dong = 385.000 ddng, Tuwong dau phung
(Peanut sauce) = 50 goi x 6.600 ddng = 330.000 dong thi Cong ty TN ddng ¥ khau trir
vao sb tién 278.635.000 ddng ma Cong ty TN di thanh toan cho Cong ty BA.

- Yéu cu Céng ty BA tra sb tién 277.920.000 ddng ( di khau trir gia tri hang bi
that thoat) cho Cong ty TN ngay sau khi Ban 4n ctia Toa an c¢6 hiéu luc phéap lut.

- Yéu cau Coéng ty BA phai bdi thuong tién chi phi van chuyén hang tir Han
Quéc vé Viét Nam 14 20.075.000 dong.

Cong ty TN rat lai mot phan yéu cau khoi kién doi Cong ty BA: Tién phi kiém
tra, hai quan, boc d& tra hang tir phia Han Qudc 1a 24.530.000 dong; Tién phat do vi
pham hop dong 1a 22.960.960 dong; Tién loi nhuan duge hudng tir viéc ban hang cho
nha nhap khau Han Qudc 14 28.701.200 dong.

DPai dién Bi don - Cong ty BA trinh bay: Bi don thtra nhan c6 théa thuan va ky
két v6i Cong ty TN Hop ddng gia cong sb: 01BA/HPGC ngay 18/5/2016 ding nhu
Nguyén don trinh bay. Cong ty BA da gia cong va giao hang cho Cong ty TN theo
dung hop dong. Cong ty TN da thanh toan 278.635.000 dong tién gia cong hang hoa
cho Cong ty BA. Tai thoi diém giao hang Cong ty TN khong c6 khiéu nai vé s6 lugng
va chét lugng hang hoa. Pén ngay 29/6/2016 Cong ty TN méi khiéu nai Cong ty BA
vé viéc hang hoa giao khong dam bao chat luong co chit Sorbic acid. Viéc khiéu nai
ciia Cong ty TN dbi voi Cong ty BA 1a khong c6 co so boi sau ngay giao nhan hang
Cong ty BA khong chiu trach nhiém vé bét ky su ¢d ndo vé hang hoa di giao. Cong ty
BA khong ddng ¥ v&i cac yéu cau khai kién cua Cong ty TN. Cong ty BA khong yéu
cau xem xét, thim dinh tai chd va cling khong dua ra yéu cau gidm dinh vé chat luong
hang hoa da giao cho Cong ty TN.

Dai dién Vién kiém sat nhan dan Quan M phét biéu y kién: dé nghi Hoi dong
xét xir chap nhan toan bd yéu cau khéi kién ctia nguyén don.

Tai ban dn kinh doanh thwong mai so thim sé 96/2017/KDTM-ST ngay 28
thang 9 nam 2017 cia Toa dn nhin din Quin M, thanh phé Hé Chi Minh di
tuyén:

- Ap dung khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
Diéu 147, Piéu 266, Diéu 273 ctia Bo luat T tung dan sy nam 2015;

- Ap dung biéu 178; Diéu 179; biéu 181, Didu 182, Diéu 306, Piéu 312, Piéu
314 Luat Thuong mai;



- Ap dung Diéu 48 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ciia
Uy ban thuong vu Quéc hoi;

- Ap dung Piéu 27 Phép lénh s6 10/2009/UBTVQHI2 cua Uy ban thudng vu
Qudc hoi vé an phi, 1¢ phi Toa 4n va Danh muc muc an phi, 1& phi Toa an ban hanh
kém theo Phép 1énh &n phi, 1¢ phi Toa an;

1. Pinh chi xét xir mot phan yéu cau khoi kién cia nguyén don Cong ty trach
nhiém hiru han dau tu dich vu thuong mai va san xuét thuc phém TN vé viéc budc bi
don Cong ty trach nhiém hiru han thyc phdm BA bdi thudng tién phi kiém tra, hai
quan, boc dd tra hang tir phia Han Qudc 1a 24.530.000 dong. Tién phat do vi pham hop
dong 13 22.960.960 ddng. Tién loi nhuan dugc hudng tir viéc ban hang cho nha nhap
khau Han Qudc 14 28.701.200 dong.

2. Chap nhan yéu cau khoi kién ciia nguyén don:

Huy bo hop dong gia cong sd: 01BA/HPGC ngay 18/5/2016 giita Cong ty trach
nhiém hiru han dau tu dich vu thwong mai va san xuat thuc pham TN voi Cong ty trach
nhiém hiru han thuc phém BA.

Budc Cong ty trach nhiém hitu han thuc pham BA phai tra cho Cong ty trach
nhiém hitu han dau tu dich vu thuong mai va san xuit thuc phém TN s6 tién
297.995.000 ddng gém: Tién gia cong hang héa 277.920.000 dong, tién van chuyén
hang héa tir Han Quéc vé Viét Nam 1a 20.075.000 dong. Thi hanh tai Co quan Thi

hanh 4n dan su c6 tham quyén ngay sau khi ban an ctia Toa 4n c6 hiéu lyc phap luat.

Ké tir ngay Ban an c6 hiéu luc phap ludt va c6 don yéu cau thi hanh an, néu bén
phai thi hanh chua thi hanh khoan tién trén, thi hang thang bén phai thi hanh con phai
chiu khoan tién 13i theo mirc 14i suit ng qua han trung binh trén thi truong tuong tng
v6i1 thoi gian chua thi hanh an.

Ghi nhan sy ty nguyén cua Cong ty trach nhi€ém hitu han dau tu dich vu thuong
mai va san xuat thuc phém TN vé viéc tra lai cho Cong ty trach nhiém hiru han thuc
pham BA 23.650 goéi Tuong 6t (Sweet chili sauce) va 23.670 g6i Tuong ddu phung
(Peanut sauce) theo “Béng kiém tra hang Sauce ton kho” ngay 10/9/2017 cia Cong ty
trach nhiém hitu han dau tu dich vu thuong mai va san xuat thuc phém TN (dinh kém
theo Ban an). Thi hanh tai Co quan Thi hanh 4n dan su c6 thim quyén ngay sau khi
ban an cua Toa an c6 hi¢u lyc phap luat.

3. An phi dan sy so thim vé kinh doanh thuong mai: 14.899.750 dong budc
Cong ty trach nhiém hiru han thyc pham BA phai chiu.

Cong ty trach nhiém hiru han dau tu dich vu thuong mai va san xuat thyc pham
TN khong phai chiu tién an phi dan sy so thim. Hoan tra cho Cong ty trach nhiém hiru
han dau tu dich vy thuong mai va san xuat thuc pham TN sd tién tam Gng 4n phi da



ndp 1a 9.582.001 ddng theo bién lai thu s6 0000371 ngay 03/10/2016 cua Chi cuc Thi
hanh 4n dan sy Quin M, Thanh phd H6 Chi Minh.

Ngoai ra ban an so tham con tuyén vé an phi, nghia vu thi hanh an va quyén
khang cao cua cac bén duong su.

Ngay 11/10/2017, Cong ty BA khang céo.

Noi dung khang cdo: Khang cdo toan bo ban an so thAm. Khéng chip nhan toan

bd yéu cau ciia nguyén don.
Tai phién Toa phiic thim :

Bi don trinh bay : D& nghi giit nguyén yéu cau khang cio.

Nguyén don trinh bay: Dé nghi giit nguyén ban an so tham.

Luat su bao vé quyén va loi ich hop phap cho nguyén don dé nghi giit y ban an
so tham.

Pai dién Vién kiém sat nhan dan Thanh phé Ho Chi Minh: Bé nghi khong chap
nhan yéu cau khang cao cua bi don. Giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Pon khang céo ctia bi don-Cong ty BA con trong han luat dinh nén dugc chip
nhan xem xét theo thi tuc phuc tham.

Sau khi nghién clru cac tai li€u, chiing ctr c6 trong ho so vu &n dugc tham tra tai
phién Toa va can cur vao két qua hoi, tranh luén tai phién Toa, Hoi dong xét xir phic
tham nhan dinh:

[1] Vé t6 tung: Can ctr vao don khéi kién cua nguyén don thi Cong ty TN
tranh chip voi Cong ty BA vé hop dong gia cong sé 01BA/HPGC ngay 18/5/2016.
Cong ty TN va Cong ty BA déu c6 dang ky kinh doanh va khi xac 1ap giao dich cac
bén déu nham muc dich lgi nhuan, nén c6 co s& xac dinh day la tranh chép kinh doanh
thwong mai vé “Tranh chap hop dong gia cong hang hoa” thudc thim quyén giai quyét
cua Toa an theo quy dinh tai khoan 1 Diéu 30 Bo luat tb tung dan sy nam 2015. Bi don
¢6 tru so tai Quan M, TP. HO Chi Minh nén To0a an nhan dan Quan M, TP.H) Chi
Minh can ctr diém a khoan 1 Diéu 39 B6 luat t6 tung dan sy xac dinh thAm quyén giai
quyét 1a dung tham quyén.

[2] Xét yéu cau khang cdo ciia Bi don:

[2.1] V& yéu ciu cua nguyén don doi huy Hop ddng gia cong sé 01BA/HDGC
ngay 18/5/2016 di ky két voi Cong ty BA. Xét thiy:

[2.1.1] Theo Bang ty 1¢ phan trim nguyén liéu 1ap ngay 18/05/2016 c6 xac nhan
ciia Cong ty BA thi thanh phan nguyén liéu dé Cong ty BA gia cong cho Cong ty TN



c4c san pham: Tuong ddu phung (Peanut sauce) gom c6: Pau phong = 43.00%, Mubi
= 7.60%, Puong = 29.00%, Bo thuc vat = 15.10%, Giam = 1.30%, Nissin natalat =
1.00%, E621 = 3.00%; Tuong 6t (Sweet chili sauce) gdm c6: Mubi = 4.40%, Pudng =
31.60%, Dau thuc vat = 2.70%, Ot = 14.50%, Giam = 13.30, Vi chanh = 18.30%,
Gung = 11.20%, Nissin natalat = 1.00%, E621 = 3.00%. Tai Toa an, Cong ty BA thura
nhan toan bd nguyén liéu, vat liéu dé gia cong hang hoa 1a do cong ty BA cung tng.

[2.1.2] V& trinh bay ctia Céng ty BA cho rang khi nhan hang phia Cong ty TN
khong c6 khiéu nai vé& chét luong san pham nén Coéng ty BA khong chip nhan viéc
khiéu nai sau khi da nhan hang. Xét thiy: Cong ty BA giao hang cho Cong ty TN vao
ngay 12/6/2016. Ngay 29/6/2016, Cong ty TN khiéu nai vé chit luong hang hoa nhung
khong dugc Cong ty BA giai quyét. Theo quy dinh vé thoi han khiéu nai chat luong
hang hoa tai khoan 2 Diéu 318 Luat thwong mai nim 2005 1a : “Sau thang, ké tir ngay
giao hang d6i v4i khiéu nai vé chat luong hang hoa” thi viéc khiéu nai vé chét lugng
hang héa ctia Cong ty TN ddi voi Cong ty BA 1a con thoi han khiéu nai. Theo két qua
thir nghiém ctia Cong ty trach nhiém hitu han EUROFINS Sac Ky Hai Piang ma Cong
ty TN yéu ciu thir nghiém di két luan san pham Twong ddu phung (Peanut sauce) va
Tuong &t (Sweet chili sauce) co chat Potassium sorbate véi ham luong 550mg/kg.
Trong qué trinh giai quyét vu an tai cAp so thim ciing nhu tai phién tda phuc tham,
Cong ty BA khong c6 y kién gi vé cac két qua kiém nghiém do nguyén don cung cap.
Cong ty BA ciing khong yéu cau xem xét tham dinh tai chd cling nhu khong yéu cau
giam dinh lai vé chat luong hang héa da giao cho Cong ty TN. Can cir khoan 2 Piéu
92 B6 luat td tung dan sy quy dinh vé nghia vu chiing minh quy dinh:“mot bén duong
su thtra nhan hodac khong phan ddi nhiing tinh tiét, su kién, tai liéu, van ban, két luan
cua co quan chuyén mon ma bén duong sy kia dua ra thi bén duong su do khong phai
ching minh”. Do d6, c6 co sé chap nhan trinh bay ciia Cong ty TN cho rang san pham
Tuong dau phung (Peanut sauce) va Tuong 6t (Sweet chili sauce) ma Cong ty BA giao
cho Cong ty TN c¢6 chit Potassium sorbate 1a chat nam ngoai danh myc Béng ty 18
phan trim nguyén liéu da duoc cac duong su théa thuan ngay 18/05/2016. Piéu nay
cling c6 nghia 1a chat luong san pham da khong dam bao theo yéu cau cta bén dé nghi
gia cdng. Tai Pidu V cua hop ddng quy dinh vé trach nhiém cia cac bén c6 thoa thuan
trach nhiém cua Cong ty BA 1a phai giao hang ding chat luong va sb luong. Viée
Cong ty BA di giao hang khong ding chét lwong 1a vi pham nghia vu co ban cta hop
dong. Do vday Cong ty TN khoi kién yéu cau huy bé hop dong gia cong sb
01BA/HPGC ngay 18/5/2016 di ky két vi Cong ty BA 13 ¢6 co sd, phi hop véi diém
b khoan 4 Piéu 312 Luat Thuong mai nam 2005.

[2.1.3] V& phan trinh bay cua phia Cong ty BA cho rang mau san pham tuong
6t va twong dau phung ma Cong ty TN ndp c6 trong hd so khong phai 1a mau ma Cong



ty BA gia cong. Xét thiy: trong qua trinh thu thap chimg clr va giai quyét tai cap so
tham thi Céng ty BA khong phan ddi ching cr 1a mau san pham ma Céng ty TN cung
cap. Tai phién toa phuc thim, Cong ty BA ciing khong xuat trinh duoc ching ctr vé
san pham ma Cong ty BA gia cong 13 san pham khac v&i san phdm ma Cong ty TN

cung cip. Do vy khong c6 co s& dé chip nhén trinh bay néu trén cua Cong ty BA.

Tir phan tich trén, xét thiy: Ban 4n so thAm chip nhan yéu cau cua nguyén don
vé viéc huy hop dong gia coéng néu trén 1a 6 cin ctr nén Hoi dong xét xir phuc thim
gilt y quyét dinh ctia ban an so thim nhu quan diém cua dai dién Vién Kiém sat.
Khang céo cta nguyén don 1a khong ¢ cin cir phap luat nén khong dugc Hoi dong xét
xtr phic thadm chap nhan.

[2.2] V& yéu cau ctia Cong ty TN doi Cong ty BA phai tra lai khoan tién da
thanh toan 1a 277.920.000 dong: X¢ét thay: tai Piéu 314 Luat Thuong mai nim 2005
quy dinh vé hau qua phéap 1y cua viéc hity bo hop dong dugc thi do hop dong ma céac
bén ky két da hiy bo. Cac bén ¢6 quyén doi lai lgi ich do viéc da thuc hién phan nghia
vu ctiia minh theo hop dong. Bén bi vi pham c6 quyén yéu cau boi thuong thiét hai.
Cong ty BA da giao cho Cong ty TN 23.720 g6i Tuong dau phung (Peanut sauce) va
23.720 gbi Tuong Ot (Sweet chili sauce). Theo Bang kiém tra hang hoéa ngay
10/9/2017 do nguyén don cung cip thi hién nay Cong ty TN dang truc tiép quan 1y
23.650 go61 Tuong 6t (Sweet chili sauce) va 23.670 g6i Tuong dau phung (Peanut
sauce) do Cong ty BA gia cong. Phia bi don khong c6 ¥ kién phan d6i vé Bang kiém
tra hang 1ap ngay 10/9/2017 cua Cong ty TN nén co6 co so xac dinh hién Cong ty TN
dang truc tiép quan 1y 23.650 goi Tuong 6t (Sweet chili sauce) va 23.670 géi Tuong
dau phung (Peanut sauce) do Cong ty BA gia cong. Tai phién toa so thadm, Cong ty TN
tu nguyén trd lai 23.650 g61 Tuong 6t (Sweet chili sauce) va 23.670 g61 Tuong dau
phung (Peanut sauce) cho Cong ty BA nén ban an so thim ghi nhan 13 c6 co sd. Cong
ty TN tu nguyén boi thuong sé hang hoa bi that thoat cho Cong ty BA gém Tuong 6t
(Sweet chili sauce) = 70 goi x 5.500 dong = 385.000 dong, Tuong dau phung (Peanut
sauce) = 50 gdi x 6.600 dong = 330.000 dong. Ban an so thAm ghi nhan va cho khau
trir vao sd tién 278.635.000 dong ma Cong ty TN da thanh todn cho Cong ty BA. Budc
Cong ty BA phai tra lai cho Cong ty TN S6 tién con lai 1a 277.920.000 dong ngay sau
khi Ban 4n cta Toa an c6 hiéu luc phap luat nhu quan diém cua dai dién Vién Kiém
sat 1a c6 co s¢. Khang cao cua nguyén don la khong cd can ctr phap luat nén khong
dugc Hoi dong xét xir phiic tham chap nhan.

[2.3] V& yéu cau cua Cong ty TN doi Cong ty BA phai boi thudong tién van
chuyén hang tir Han Qudc vé Viét Nam 13 20.075.000 dong. Xét thiy: Can ct vao Hop
dong gia cong do cac bén ky két ¢6 thoa thuan 16 hang gia cong néu trén duoc xuit vao
Han Quéc. Viéc Cong ty cua Han Qudc tra hang do hang khong dam bao chét luong
thi Cong ty BA 1a bén gia cong c6 18i do phai chiu trach nhiém vé chat luong san



pham ma minh nhén gia cong. Cong ty TN d3 thué Cong ty TNHH van tai bién Ngbi
Sao Vuong van chuyén hang tir Han Qudc tra vé Viét Nam véi chi phi 1a 20.075.000
dong 14 khoan thiét hai phat sinh do 15i vi pham hop dong cia Cong ty BA nén Cong
ty BA phai ganh chiu chi phi cho thiét hai 1a phi hop. Cong ty TN da chi khoan tién
ndy nén Cong ty BA phai tra lai cho Céng ty TN. Ban an so thim budc Cong ty BA
phai boi thuong cho Cong ty TN toan bé chi phi van chuyén ngay sau khi ban an cua
Toda 4n co6 hiéu luc phap ludt 1a thoa dang phu hop khoan 3 Diéu 314 Luat Thuong
mai nim 2005 quy dinh vé boi thuong thiét hai nén Hoi dong xét xtr phuc thim giit y
phan quyét dinh ny ciia ban 4n so thim. Khang co ctia Cong ty BA khong ¢ cin cir
nén khong dugc Hoi dong xét xir phiic tham chap nhan.

[2.4] Bdi véi phan yéu cau khoi kién ctia nguyén don vé viéc budc Cong ty BA
bdi thuong tién phi kiém tra, hai quan, béc d& tra hang tir phia Han Qudc la
24.530.000 dong. Tién phat do vi pham hop dong 1a 22.960.960 dong. Tién loi nhuan
dugc hudng tir viéc ban hang cho nha nhap khau Han Qudc 1a 28.701.200 dong. Xét
thay: Tai phién toa so tham, Cong ty TN di ty nguyén rut lai phan yéu cau khoi kién
nay. Ban an so thadm can c& vao khoan 2 Diéu 244 cia Bo luat T6 tung dan sy nam
2015 dé dinh chi xét xir d6i v6i phan yéu cau khoi kién néu trén ciia nguyén don 1a co
can ct phap luat nén Hoi déng xét xtr phiic tham gir y.

[3]Vé an phi:

[3.1] An phi kinh doanh thwong mai so tham: Cin ci Phap lénh s6
10/2009/UBTVQH 12 ciia Uy ban thuong vu qudc hdi ngay 27 thang 02 nam 2009
quy dinh vé an phi, 18 phi Toa an va Nghi quyét sé 326/2016/UBTVQH14 ngiy
30/12/2016 ctia Uy ban thuong vu Qudc hoi thi do yéu ciu ctia nguyén don doi bi don
phai tra tong cong 1a 297.995.000 dong dugc chap nhan nén Bi don phai chiu an phi 1a
14.899.750 dong .

[3.2] An phi kinh doanh thuong mai phic tham: Do yéu cau khang céo cua bi
don khong duoc chap nhan nén bi don phai chiu toan bo an phi phuc tham.

Vé nhiing ndi dung khéc trong ban an, khong c6 khang céo va khang nghi
nén da phat sinh hiéu lyc thi hanh.
Vi cac 1€ trén,
QUYET PINH:

- Can Cu khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
Diéu 147, khoan 1 Diéu 308 ctua B luat T tung dan sy ndm 2015;

- Can ct biéu 178, Piéu 179, Piéu 181, biéu 182, Diéu 306, Piéu 312, Piéu
314 Luat Thuong mai nam 2005;



- Can clr Phap 1énh sé 10/2009/UBTVQH12 ngay 27/02/2009 quy dinh vé an
phi, 1¢ phi Toa 4an; Nghi quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban
thudng vu Qudc hoi;

- Can ctr Luat Thi hanh an dan sy nam 2008

Tuyén xir: Khong chdp nhan khang céo cua Bi don - Coéng ty TNHH BA. Gii

nguyén ban an so tham nhu sau:

1. Chéap nhan yéu cau khéi kién ciia Nguyén don - Cong ty TNHH thuc pham
TN:

1.1 Hay bo hop dong gia cong sé: 01BA/HDGC ngay 18/5/2016 ky két giita
Cong ty trach nhiém hiru han thuc phém TN vo61 Cong ty trach nhiém hiru han thyc
pham BA.

1.2 Budc Cong ty trach nhiém hitu han thuc pham BA phai tra cho Cong ty trach
nhiém hiru han thuc pham TN s6 tién tong cong la 297.995.000 dong bao gdm: Tién
gia cong hang hoa 277.920.000 dong, tién van chuyén hang héa tir Han Qubc vé Viét
Nam 12 20.075.000 dong.

Ghi nhén sy ty nguyén cia Cong ty TNHH thyc pham TN vé viéc tra lai cho
Cong ty TNHH thuc pham BA 23.650 goi Tuong 6t (Sweet chili sauce) va 23.670 goi
Tuong dau phung (Peanut sauce) theo “Bang kiém tra hang Sauce ton kho” ngay
10/9/2017 ctia Cong ty TNHH dau tu dich vy thwong mai va san xuét thuc pham TN.

C4c bén thi hanh tai Co quan Thi hanh 4n dan sy c6 thAm quyén ngay sau khi

ban an cua Toa an c6 hiéu luc phap luat.

Ké tir ngay Cong ty TNHH thuc pham TN c6 don yéu ciu thi hanh an, néu
Cong ty TNHH thyc pham BA chwa thanh toan s tién néu trén thi hang thang Cong ty
TNHH thyc pham BA con phéi tra thém tién 13i theo mirc 13i suat ng qua han trung
binh trén thi truong tai thoi diém thanh toan, twong tng voi thoi gian va khoan tién
chua thi hanh an.

2. Pinh chi xét xir mot phan yéu cau khai kién cua nguyén don -Cong ty
TNHH thuc pham TN vé viéc budc bi don Cong ty TNHH thuc pham BA bdi thuong
tién phi kiém tra, hai quan, béc d& tra hang tir phia Han Quéc 1a 24.530.000 dong.
Tién phat do vi pham hop dong 1a 22.960.960 dong. Tién lgi nhuan dwoc hudng tir
viéc ban hang cho nha nhap khau Han Qudc 1a 28.701.200 dong.

3.Vé 4n phi :

3.1 An phi kinh doanh thuong mai so tham: Céng ty TNHH BA phai ndp s6
tién 14.899.750 dong . Cong ty TNHH thuc pham TN khong phai chiu an phi so thim.
Hoan tra cho Coéng ty TNHH thuc pham TN sd tién tam ung an phi da ndp la



9.582.001 dong theo Bién lai thu tam ung an phi s6 AE/2014/0000371 ngay
03/10/2016 cta Chi cuc Thi hanh an dan sy Quan M, Thanh phd HO Chi Minh.

3.2 An phi kinh doanh thwong mai phiic thim: Cong ty TNHH thyc pham BA
phai chiu 1a 2.000.000 dong nhung dugc trir vao tién tam Gng an phi phuc thim theo
Bién lai thu s6 AE/2014/0001811 ngay 11/10/2017 tai Chi cyc Thi hanh an dan sy
Quan M, Thanh phd Hd Chi Minh. Cong ty TNHH thuc phdm BA di ndp du an phi
phuc tham.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luét Thi hanh an
dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh 4n dan su c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hozc bi cudng ché
thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh 4n dan su; thdi hiéu thi
hanh &an dugc thuc hién theo quy dinh tai Diéu 30 Luét Thi hanh an dén su.

Ban an phtc tham c6 hiéu lyc thi hanh ngay.
Noi nhin: ~ TM. HOI PONG XET XU ]
- TAND T(f)i cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM;
- TAND Quin M;
- VKSND Cap cao tai TP.HCM,;
- VKSND TP.HCM;
- Chi cuc THADS Quan M;

- Cac duong su;
- Luu: VP, HS. Ha Thanh Thuy
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