TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc lap - Tu do - Hanh phiic
Ban 4n sb: 23/2021/KDTM-PT
Ngay 24-12-2021
V/v tranh chip hop déng mua ban
hang hoa

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phin Hpi dong xét xiv ph(c thdm gom cé:

Thim phan - Chii toa phién toa: Ong Pao Minh Pa.
Cdc Tham phdn: Ong Phan Tri Diing;
Ong Huynh Vin Luat.

- Thuw ky phién toa: Ba Pham Thi My Dung — Thu ky Toa an nhéan dan
tinh Binh Duong.

- Dgi di¢n Vién Kiém sit nhan dan tinh Binh Dwong: Ba Ngo Kim
Duyén - Kiém sat vién tham gia phién toa.

Trong cac ngay 23 va ngay 24 thang 12 nam 2021, tai tru s Toa an nhan
dan tinh Binh Duong xét xir phiic tham cong khai vy an kinh doanh, thuong mai
thu 1y s6 12/2021/TLPT-KDTM ngay 12/3/2021 vé viéc “tranh chap hop dong
mua ban hang hoa”.

Do Ban an kinh doanh, thuong mai so tham sd 25/2020/KDTM-ST ngay
30/9/2020 cta Toa an nhan dan thanh pho A, tinh Binh Duong bi khang céo.

Theo Quyét dinh dwa vu 4n ra xét xir phiic thAm s6 10/2021/QD-PT ngay
14/4/2021, gitra cac duong su:

1. Nguyen don: Cong ty TNHH TM ky thuat Q; tru so: D3, phuong T,
quan P, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cua nguyén don: Ba Nguyén Thi C, sinh nam
1986; tru tai: quan T1, Thanh pho H6 Chi Minh, la nguoi dai dién theo uy quyén
cua nguyén don (van ban uy quyén ngay 02/8/2020), c6 mat.

Nguoi bdo vé quyén va loi ich hop phdp cia nguyén don: Ong Pham
Thanh B va ong D6 D - 1a Luat su ciia Cong ty Luat TNHH N, thudc Poan Luat
su Thanh phé Ha Noi; dia chi: quan B1, Thanh phé Ha Noi, c6 mat Luat su D6
b, Véng mat Luat su Pham Thanh B.

2. Bi don: Cong ty TNHH Nha hang am thyc V; try s¢: phuong V, thanh
pho A, tinh Binh Duong.
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Nguwoi dai dién hop phap cua bi don:

1/ Ong Nguyén Thanh S, sinh ndm 1982; tra tai: khu nha & H, phuong H
quan (nay la thanh ph6) T3, Thanh phé H6 Chi Minh; cho ¢ hién nay: quén T1,
Thanh ph6 HO Chi Minh, la nguoi dai dién theo iy quyén cua bi don (van ban
uy quyén ngay 02/4/2021), c6 mat.

2/ Ba Nguyén T~hi U, sinh nam 1983; tru tai: Ap M1 xa Long B1l, huyén
H1, tinh Tay Ninh; qhé 0 hién nay: quan T1, Théqh pho H6 Chi Minh, 1a nguoi
dai dién theo uy quyén cua bi don (van ban uy quyén ngay 02/4/2021), c6 mat.

3/ Ong Tran Van T2, sinh nim 1983; tra tai: phuong Binh Th, quan (nay
1a thanh phd) T3, Thanh ph6 Ho Chi Minh, 1a nguoi dai dién theo uy quyén cua
bi don (vin ban uy quyén ngay 02/4/2021), ving mit.

3. Ngueoi c6 quyén loi, nghia vu lién quan:

3.1 Cong ty TNHH Thang may K§ thuat dién H2; tru s6: Quén 12, Thanh
pho HO6 Chi Minh.

Nguoi dai dién hop phap: Ong T6 Van Ngh, chitc vu: Giam ddc; ving
mat.

3.2. Ba V5 Thi Hang T4, sinh nam 1969; tra tai: phuong V, thanh phé A,
tinh Binh Duong, c6 don yéu cau giai quyét vang mat.

3.3. Cong ty TNHH Al C1 - Thai Binh Duong; tru so: quan Nam L,
Thanh pho Ha Néi, vang mat.

4. Nguoi khang cdo:

4.1. Nguyén don: Cong ty TNHH TM k¥ thuat Q;

4.2. Bj don: Cong ty TNHH Nha hang am thuc V.

NOI DUNG VU AN:

* Theo Pon khoi kién ngay 27/12/2018, ban tw khai ngay 26/6/2020, cac
[oi khai trong qua trinh t0 tung va tai phién toa, nguyen don va nguoi dai dién
theo uy quyén cua nguyén don trinh bay:

- Trong cac ngay 20/11/2017 va ngay 22/11/2017, Cong ty TNHH Nha
hang 4m thuc V (sau day goi tat 1a Cong ty V) giri thu dén céc nha thau, moi
chao gia goi thau cung cap va lap dit thang may chd hang, chd nguoi (goi thau
G-03) do Cong ty V dau tu.

- Ngay 28/11/2017, Cong ty TNHH TM Ky thuat Q (Cong ty Q) gui Thu
chao gia, Ban chao gia (thong tin chao gia) so 01737/BG-CCLD/HQE, bang mé
ta dac tinh ky thut thang may tai khach va ho so nang lyc Cong ty Q dén Cong
ty V.

- Cong ty V ‘(bén giao thau) xét ning luc, chat luong, gia...va déa chon
Cong ty Q tring thau; ngay 27/12/2017, Cong ty Q va Cong ty V' ky ket Hop
dong kinh té so 1704/CCLDTB va 04 Phu luc hgp dong kém theo dé Cong ty Q
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(bén nhan thau) cung cap va lap dit 04 thang may (go6i thau G-03) cho du an
Nha hang san vuon — Trung tam Hoi nghi tiéc cudi, nha ¢ nhén vién tai phuong
V, thi x3 (nay 1a thanh phd) A, tinh Binh Duong. Tong gia tri Hop dong 1a
2.600.000.000 dong (hai ty sau tram triéu dong), voi cac diéu khoan co ban nhu:

“+ Piéu 5: Noi dung va khdi lugng cong viéc:
Puoc néu chi tié,t tai Phu luc 01 (du toan hop déng) va Phu luc 02 (tiéu
chi k¥ thuat va thong so k¥ thuat ctia thang may).

Phu luc 02 ciia Hop ddng néu trén thé hién rd: Pong co thang may 1a hi¢u
M3 duoc nhap khau tir Thai Lan hodc Malaysia tir nim 2017 tré vé sau.

ot Dlel} 6: Yéu cau vé chat luong san pham va nghiém thu, ban giao san
pham Hgp dong

+ Piéu 7: Thoi gian va tién do thuc hién Hop dong

Ngay khéi cong cong trinh 1a ngay 05/01/2018;

Thoi gian hoan thanh cong viéc l1a ngay 04/5/2018;

+ Piéu 8: Gia tri hop dong, tam tmg va thanh toan:

Duogc quy dinh tai phu luc 04;

Theo Hop dong kinh té s6 1704/CCLDTB thi hai bén da thong nhat ndi
dung thang may dugc lap dat theo goi thau GO3 la tai Viét Nam, c6 dong co
dong co thang rpéy nhan hiéu M3 dugc nhap khau tir Thai Lan hodac Malaysia tir
nam 2017 tr¢ ve sau.

Sau khi ky hop ddéng, Cong ty V chuyén sé tién 780.000.000 dong (bay
trdm tam muoi triéu dong) tuong tmg 30% gia tri Hop dong cho Cong ty Q (tam
ung dot 1).

Phia Cong ty V chua chudn bi duoc mit bang dé thiét ké va lap dat 04
thang may néu trén, gdy anh hudng dén tién do thi céng cia Cong ty Q. Do do,
hai bén thong nhat ky Phu luc Hop dong thtr 05, v61 ndi dung: “Pifu chinh thoi
gian hoan thanh hop dong vao ngay 05/10/2018, chu dau tu c6 trach nhiém ban
giao ho thang mdy day du dicu ki¢n thi cong cho nha thau chdm nhat la ngay
20/7/2018; thoi gian thi cong cla nha thau tai cong trinh 1a 75 ngay, tinh tir thoi
gian dugc ban giao ho thang may, truong hop nha thau duoc ban giao ho thang
may tré thi thoi gian thyc hién cong viéc duge cong thém cho du 75 ngay; Phu
luc hop dong nay co hiéu luc tir ngay 30/4/2018.”

Pau thang 7/2018, Cong ty V thong bao voi Cong ty Q viée da chuan bi
xong mat bang dé tap két 04 thang may.

Ngay 05/7/2018, Cong ty Q da tap két toan bo thiét bi thang may vé du an
cua Cong ty V.

Ngay 09/7/2018, Cong ty Q gui thu dé nghi nghiém thu thiét bi giri dén
Ban quan 1y du 4n V va Tu van gidm sat du an V, vdi ndi dung:
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“Hién tai Cong ty Q da van chuyén day du thiét b thang may vé cong
trinh theo Hop dong 0174/CCLPTB; dé nghi quy Cong ty tién hanh nghlem thu
thiét bi va ky cac ho so lién quan dé Cong ty Q thuc hién budc cong viéc tiép
theo.

Thoi gian nghiém thu la ngay 10/7/2018.”

Cong ty V dua ra nhiéu 1y do c6 tinh kéo dai viéc nghiém thu 04 thang
may cua Cong ty Q.

Ngay 23/7/2018, Cong ty Q tlep tuc gui thu dé nghi nghiém thu thiét bi
1an 2 gui dén Coéng ty V, dé nghi Chu dau tu nghiém thu vao ngay 24/7/2018.

Ngay 24/7/2018, dai dién Cong ty Q va dai dién Cong ty V da 1ap Bién
ban nghi¢m thu t’hiét b1 trude khi lap dat. Noi dung Bi@n ban nghiém thu da xac
dinh toan b thi€t bi thang may cua Cong ty Q du dicu kién nghiém theo Hop
dong cung cap va lap dat thang may s6 1704/CCLDTB ngay 27/12/2017; dai
dién Cong ty V 1a ba V4 Thi Hang T4, Pho giam doc ky bién ban nghiém thu.

Khodn 2 Phu luc s6 04 ctia Hop dong s6 1704/HDCCTB ngay 27/12/2017
co nd1 dung: “Tam Ung dot 2: Sau khi toan b thiét bi thang bén B da nhap vé
cong truong va co bién ban nhap tai kho bén B, kem CO, CQ, to khai hai guan;
Bén A s¢& tam Umg dot 2 cho bén B 1a 45 (bon muoi 1am)% gia tri cua hop dong.”
Do do, ngay 27/07/2018, Cong ty Q giri hé so tam ung dot 02 dén Cong ty V,
v6i s tién tam tmg dot 2 1a 1.170.000.000 dong (mot ty mot trim bay muoi
triéu dong).

Tuy nhién, Cong ty V da khong thuc hién ding ndi dung thanh toan tién
tam L’t‘pg dot 2, dong thoi dua ra nhiéu 1y do dé€ cd tinh tri hoan viéc thuc hién
hop dong.

Ngay 16/8/2017, Cong ty Q tiép tuc giri Thu dé nghi tam tng dot 2 va
Thong bao ngirng thi cong.

Ngay 27/8/2018, Cong ty V gui Thong bao sO 2708/CV-CDT, yéu cau
Cong ty Q bd sung, giai trinh vé ngudn gdc xuit x va cac gidy td kém theo may
moc thiét bi d& nghiém thu.

Ngay 30/8/2018, Cong ty Q giri Thu giai trinh s6 2708/CV-CDT, vé viée
giai trinh theo Thong béo s6 2708/CV-CDT cua Cong ty V.

Ngay 01/9/2018, Cong ty V gui Thang béo s6 0109/CV-CDT, yéu cau bo
sung, giai trinh lan 02.

~ Ngay 08/9/2018, Cong ty Q giri Thur giai trinh lan 02 s6 0109/CV-CPT,
ve viéc giai trinh theo Thong bdo s6 0109/CV-CDT cua Cong ty V.

Ngay 14/9/2018, Cong ty V da gui Thong béo s6 1409/CV-CDT vé viée
don phuong cham dut Hop dong cung cap va lap dat thang may so
1704/CCLDTB ngay 27/12/2017 v6i Cong ty Q, voi ly do thiét bi may moc
khong diung chung loai theo thu gidi thiéu chao gia thau.



5

Sau do Cong ty V cing da thira nhén sai sot cia minh va yéu cau tiép tuc
thuc hién hgp dong bang cic hanh vi nhu sau:

+ Ngay 12/10/2018, Cong ty V da chuyeén tién tam tmg dot 02 cho Cong
ty Q, voi so tién 1.170.000.000 dong (mét ty mot tram bay muoi triéu dong) -
thanh toan cham 75 ngay so vo1 hgp dong.

+ Van ban s6 2210/CV-CDT ngay 22/10/2018 v& viéc yéu cau tiép tuc
thuc hién hop dong ctia Cong ty V (do dng Van Khac Thong, Gidm doc ky);

+ Vin ban s6 2910/CV-CDT ngay 29/10/2018 v& viéc yéu cau tiép tuc
thue hién hop dong — gui lan 02 cua Cong ty V (do ong Van Khac Thong, Giam
doc ky);

+ Van ban sO 1110/CV-CDT ngay 11/11/2018 cua Cong ty V (do ba Vo
Thi Hang T4, Phd Giam doc ky) vé viéc yéu cau Cong ty Q tiép tuc hop dong.

Nhu vy, Cong ty Q da thyc hién dang Hop dong s6 1704/CCLDTB ngay
27/12/2017, thiét bi may méc da van chuyén day du veé kho cua Cong ty V, hai
bén da ky bién ban nghi¢m thu va chuan bi cho viée lap dé.‘t. Tuy nhién, do Cong
ty V vi pham hop dong, keo dai thot han thanh toan, yéu cau chdm dut hop dong
trai voi thoa thuén (Thong bao s0 1409/CV- -CDT); do do, sau khi Cong ty V tlep
tuc thyc hién hop dong bang cach thanh toan tién dot 02 thi Cong ty Q yéu cau
cong ty V tiép tuc thanh toan hét s6 tién con lai theo hop dong (tirc 14 thanh toan
thém 650.000.000 dong). Do Cong ty V khong thuc hién, vi pham nghia vy
thanh toan nén Cong ty Q khong lap dat thi€t bi may moc; hién nay thiét bi may
moc van do Cong ty V quan ly.

Nay, Cong ty Q khéi kién yéu cau nhu sau:

1/Bu¢c Cong ty V phai c6 nghia vu thanh toan cho Cong ty Q sd tién
650.000.000 dong con lai theo gia tri Hop dong s6 1704/CCLDTB ngay
27/12/2017.

2/Tra tién 131 tam tinh tir ngay 05/10/2018 dén ngay 05/01/2019 nhu sau:

650.000.000 dong x 1% x 03 thang = 19.500.000 dong (Muoi tam tridu
nam tram nghin dong).

Tong cong sb tié‘n yéu cau 1a 669.500.000 dong (sau trim sau muoi chin
triéu nam tram nghin dong)”.

Cong ty Q khong dong ¥ toan bd yéu cau phan t6 ciia Cong ty V.

* Tai don phan 16 ngay 03/6/2020 va don bé sung, rit mét phan yéu cau
phan to cia bi don; Ban tw khai ngay 10/6/2020 va ngay 14/9/2020 cia nguoi
dai dién theo uy quyén cua bi don trinh bay:

Do ¢6 nhu cau lap dat 04 thang may nhan hiéu M3 cho Nha hang San
vuon - Trung tdm Hoi nghi tiéc cudi, Nha ¢ nhéan vién nén Cong ty V co phat
hanh thu mo1 thau nhu trinh bay ctia Cong ty Q.
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Cong ty Q la mot trong cac don vi c6 thu gidi thigu hd so ning luc va co
mong muén thoa thuan nhan thau lap dat thiét bi. Cong ty Q gidi thiéu cong ty
minh lay thuong hiéu M3 1am trong tdm, 1am nén tang cho hoat dong kinh
doanh, 12 “nha phan phdi cua hing M3”. Thu gidi thiéu néu tai Muyc 3 “Muyc tiéu
cua Cong ty Q va Tap doan M3”, Muc 4 “Gioi thiu doi net vé hing M3”, Muc

5 “Gi6i thidu d6i nét vé nha may san xuat M3 tai Thai Lan (AMEC)”; Phan IV,
Cong ty Q gidi thi¢u Catalogue thang may M3. Tai ho so chio gia, trong tat ca
cac muc Cong ty Q déu dé cap dén viéc chio ban san pham thang may M3, cu
thé: Trong thu chao gia dé ngay 28/11/2017, Cong ty Q khang dinh 1a nha phan
phdi cta hing thang may M3 - Nhat Ban xin dugc gui trinh thu nay mong muén
dugc tham gia cung cdp va lip dat tron goéi hé théng thang may cua hang M3
cho cong trinh cua quy khach hang”. Tai ban chao gia s6 01737/BG-
CCLD/HQE, Cong ty Q tlep tuc cam doan: “cung cap va lap dat hoan chinh, bao
hanh 12 thang cho hé thong thang may tai khach, nhép khau thiét bi cia hing
Misubishi, ...”. Ciing thudc hd so chao gia, trong ban dic tinh ky thuat thang
may tai khéch, Cong ty Q miéu ta ddc tinh chung cua 4 thang mdy véi ma hi¢u:
M3 P24-2S0-90mp-2S, M3 P18-4SO-60mp-CO, M3 P8-4SO-60mp-CO; Vé
dong co may kéo (nhap nguyén dai, nguyén kién méi 100%) hi¢u M3.

Véi cac ndi dung trén da 1am cho Cong ty V hiéu rang tat ca cac thiét bi
ciu thanh thang médy déu 1a thiét bi nhap khau cta hing M3 hodc cac cong ty
dugc Tap doan M3 tly quyén san xuat va Cong ty Q 1a nha phan phdi hoic dai Iy
ctia hing M3 - nén da quyét dinh chon don vi trang thau 1a Cong ty Q.

Ngay 27/12/2017, hai bén ky Hop dong s6 0174/CCLDTB va Phy luc so
01; cac van dé trong phu luc s6 02 va s6 04 chua (6 nén Cong ty V chua ky. Noi
dung chinh cua hgp dong ma hai bén thong nhat gom:

- Phan chat luong thiét bi: Thiét bj nhap khau cua Hang M3; thiét bj thang
may cua Cong ty Q dugc san xuat va lap rap dong bo; thiét bi nhap khau dung
cho thang may md&i 100%, dung hang hoa cua hang.

- Phan cong viéc chung can thuc hién, trong gc’) tai diém b, g khoan 1 Phép
VI xac dinh cong viéc cua Cong ty Q 1a “nhap khau thang may mai 100% xuat
xudéng nam 2017 trd vé sau; cung cap bo ching tir nhap khau cho bén mua”

Sau khi ky Hop dong, Cong ty V chuyén tién tam tmg 780.000.000 dong
cho Cong ty Q; qua trinh thyc hién hop dong cé su cham tré vé thoi gian nhung
hai bén da thong nhat ky phu luc hop dong so 5, thoi gian hoan thanh dén ngay
05/10/2018.

Congty Q co van chuyén thiét bi may moc va ho so dén tai dia diém cua
cong ty V va yéu cau nghiém thu thiét bi, tuy nhién Cong ty V khong ky hé so
nay vi viéc nghiém thu thiét bj khong phai 1a thu tuc bat budc va khong co thoa
thuan trong hop dong. Viéc ba T4 (Phé Giam ddc) ky bién ban nghiém thu thiét
bi chi 1a ky véi tu cach ca nhan gitta ba T4 va Cong ty Q; Céngty V khong uy
quyén cho ba T4 lam viéc ndy nén khong thira nhan trach nhiém cua Cong ty.
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Sau 8 thang ké tir ngay ky Hop dong (ngay 27/12/2017) nhung Céng ty Q
van chua hoan thién dugce Phu luc s6 02 (tiéu chi ky thuat) gai Cong ty V; do do,
sau khi hang duoc véan chuyén vé, kiém tra ho so thiét bi thi Cong ty V thay can
phai 1am sang to, dac biét 1a vé nguf)n gbc, xuat xir cac thiét bi. Ngay 27/8/2018
ba T4 (Ph6 Giam dbc) ky thong bao sb 2708 va ngay 01/9/2018 ky thong bao sO
0109 yéu cau Cong ty Q giai trinh va cung cap:

+ Hop dgng hodc chuing nhan cua hing M3 thé hién Cong ty Q la dai
Iy/nha phan phdi cua M3 nhu da gidi thi¢u trong bo hd so chao gia, hd so gioi
thi¢u cong ty.

+ Cung cap gidy to nhap khau thiét bi, ching chi CO, CQ, Catalogue.

+ Cung cap ching thu bao hiém vé “vat tu, may moc, thiét bi, nha xudng
phuc vu thi cong, bao hiém doi véi nguoi lao dong, bao hiém trach nhiém dan sy
doi voi nguoi thir ba cho rui ro cua Nha thau...”

Ngay 30/8/2018, Cong ty Q co thu gii trinh thira nhan khong cung cip
dugc chimg thu bao hiém quy dinh tai Dieu 19 Hop dong va “de nghi quy Cong
ty V xem xét bo qua”. Ngay 08/9/2018, Cong ty Q c6 van ban cam két s& gui
Chtng thu bao hiém cho Van phong Cong ty V nhung dén nay van khong thuc
hién duoc ndi dung cam két nay.

Gidy to CO, CQ, to khai hai quan c6 nhiéu mau thudn, khong phu hop
v6i hang hoa, thiét bi da cung cap cho Cong ty V, cu thé: To khai hai quan ngay
12/3/2018: Khong c6 chi tiét hang hoa; CO ngay 25/6/2016: Khong c6 thong tin
chi tiét; Van don ngay 22/6/2018: Khong c6 chi tiét hang héa; to khai hai quan
ngdy 13/12/2017: Khéng c6 chi tiét hang hoa; To khai hai quan ngay
23/02/2017:CIMR-AT40031FAA khac ma.

Cong ty Q gi¢i thiéu minh 14 “nha phan phéi cua Hang thang may M3 -
Nhat Ban” nhung khong cung cap duoc gidy to ching minh.

Do ¢6 nghi ngd nén Cong ty V c6 vian ban trao doi Ngh vu voi Cong ty
TNHH Thang may M3 Viét Nam, Cong ty TNHH Thang may M3 C1 (AMEC).
Sau khi kiém tra 16 hang Thang may néu trén, thi ngdy 06/11/2018 Céng ty
TNHH Thang may M3 Viét Nam phat hanh Thu xac nhan: KHONG CUNG
CAP nhiing thang may c6 ma hiéu, nhan hiéu M3 P24-2S0-90mp-2S, M3 P18-
4S0O-60mp-CO, M3 P8-4S0O-60mp-CO; ngay 19/11/2019, Cong ty TNHH
Thang may M3 C1 (AMEC) cling da phat hanh Thu xac nhan: Nhitng Thang
may dugc dé cap o trén khong phai nhan hi¢u M3 va khong duogc san xuét boi
AMEC.

Vé phia noi bd Cong ty V, do nham 1an pham vi Gy quyén nén ngiy
14/9/2018, ba T4 (Phé Giam dbc) da ky phat hanh thong bao s6 1409 vé viéc
cham dut hop dong va yéu cau nha thiu dén bu thiét hai cho Cong ty V. Khi biét
su viéc ba T4 ky van ban vuot qua pham vi ty quyén nén dén ngay 22/10/2018,
Cong ty V ky Cong van sb 2210 dé thu hoi, hiy bo thong bao s6 1409, dong thoi
dé nghi Cong ty Q tiép tuc thuc hién hop dong.
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Tuy nhién, Cong ty Q di khong c6 thién chi, mudn né tranh viéc hoan
thién phu luc sé 02 vé viéc ching minh nguf)n gbc, xuat xir thiét bi; do d6, Cong
ty Q khong tiép tuc tam tUng tién nhu dé nghi cua Cong ty Q. Pén ngay
02/11/2018, Cong ty Q phat hanh thong bao rang Cong ty V c6 16i 1am cho tién
d6 thi cong cham tré (hop dong hoan thanh vao ngay 05/10/2018), khong thanh
toan dot 3 cho Cong ty Q va yéu cau ‘Cong ty V phai thanh toan du cho Cong ty
Q s tlen con lai cua hop dong va tién 14i cham tra 1a 675.300.750 ddng...” thi
moi tiép tuc thuc hién hop dong.

Do Coéng ty Q khong tlép tuc ldp dat thang may, dé toan bo thiét bi tai
cong trudng, nén Cong ty V bat budc ‘phai van chuyén thiét bi thang may vao
Kho hang, viéc van chuyén nay thé hién tai cac Vi bang s6 1118 ngay
26/9/2018, s6 1170a ngay 15/10/2018, sb 1117 ngay 16/10/2018, s6 1264 ngay
05/11/2018 cua Van Phong Thira phat lai D (s6 02 duong B, khu Trung tdm
hanh chinh D, tinh Binh Duong).

Cong ty V xac dinh ring Cong ty Q da cb y sir dung cac hd so, thong tin
gidi thidu cong ty, hd so chao gia ciia cong ty minh lam cho Cong ty V hiéu sai
léch vé d6i twong giao dich; Cong ty V tin rang Cong ty Q cung cap Thang may
Nhan hiéu M3 (100% thiét bi nhap khau ciia hing M3 hoic cac cong ty duoc tap
doan M3 uy quyén san xuét) nhung thuc té Cong ty Q di mua thiét bi tir nhiéu
nguon khac nhau, co thiét bi rd nguon gbc ciia Cong ty TNHH thang may di¢n
H2, c6 thiét bi khong rd ngudn gdc xuat xi dé cung cap, lap dat cho Cong ty V;
hanh dong ctua Cong ty Q thudc truong hop lira doi trong giao dich dan sy theo
quy dinh tai Piéu 127 B6 luat Dan sy nim 2015.

Cong ty V dé nghi Toa an chap nhén toan b yéu cau phan t6 ciia Cong ty
nhu sau:

- Tuyén b hop dong cung cdp va lap dit s 1704/CCLDTB ngay
27/12/2017 giita Cong ty V va Cong ty Q v hiéu.

- Budc Cong ty Q tra lai sb tién 1.950.000.000 dong da nhan. Cong ty V
tra 4 thang may voi ma hiéu: 02 thang may M3 P24-2S0-90mp-2s, M3 P18-
4S0-60mp-CO , M3 P8-4S0-60mp-CO;

- BOi thuong thiét hai (1di phat sinh, chi phi thué tw van o chire dau thau,
chi phi quan ly, doanh thu bi mat khi mat co hoi kinh doanh) véi s6 tién
500.000.000 dong.

Ngay 01/9/2020, Cong Ty V rut mot phr;m yéu céu phan t6 vé chi phi t6
chure dau thau chi phi quan 1y, doanh thu bi mat khi mat co hoi kinh doanh voi
tong sb tién tam tinh 1a 134.375.000 dong, giit nguyén yéu cau vé tién 1ai dén
khi xét xir tam tinh 1a 365.625.000 dong.

¥ Ban ty khai ngay 21/8/2010, nguoi dai di¢n theo uy quyén cia nguoi cé
quyén loi, nghia vu lién quan Cong ty H2 — 6ng Ly Ktrinh bay:
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Cén ctr vao dc tinh k¥ thudt kém theo HDKT da ky két véi Cong ty Q s6
1810218, 1820218, 1830218 cung ngay 26/02/2018 thi co nhimg thiét bi sau day
Cong ty H2 nhap khau:

1/ Hop dong 1810218 theo bang dic tinh k¥ thudt kem theo HDKT cac
thiét bi theo thir tu sau day

- May kéo: 01;

- Tu diéu khién: 01, 02;

- Phong thang: 10, 11, 14, 17;

- Ctra cabin: 01, 02, 04, 07, 09;

- Cira tang: 07, 08, 10, 11, 13, 15, 16.

11/ Hop dong s6 1820218 dic tinh k¥ thuat kém theo HPKT thi céc thiét
bi theo thir tu sau day

- May kéo: 1

- Ta diéu khién: 1, 2.

- Phong thang: 10, 11, 14, 17

- Ctrracabin: 1,2,4,9

- Cira tang: 7, 8, 10, 11, 13, 18

111/ Hop dong s6 1830218 dic tinh k¥ thuat kém theo HPKT thi cac thiét
bi theo thir tu sau day

- May kéo: 1

- Tu diéu khién: 1, 2.

- Phong thang: 10, 11, 14, 17

- Ctra cabin: 1,2,4,9

- Cira tang: 7, 8, 10, 11, 13, 15, 16, 17

Céac thiét bj con lai, theo bang dic tinh k¥ thuat do H2 san Xuat trong do
HD 18102.18 ¢6 04 binh ac quy ctia bo ctru h§ do khach hang Q tu cung cap.

Cong ty H2 c6 yéu cau Toa an giai quyét vang mit.

* Bién bdn ldy loi khai ngay 25/9/2020, nguoi dai di¢n theo iy quyén
Cong ty TNHH Al- C1 Thdi Binh Duong — éng Tran Huynh V trinh bay:

Vao nam 2017, Cong ty TNHH Al C1 Thai Binh Duong — chi nhanh
Binh Duong c6 ky hop dong tu van quan 1y du 4n Nha hang san vuon — Trung
tam hoi nghi ti€c cudi, nha & nhan vién cho Cong ty V. Thoi gian thuc hién hop
dong 14 9 thang Nam 2017 c6 phat sinh du an lap dit thang may nén trong hop
dong tu van da bao gdom ca tu van, quan 1y dy an lap dat thang may cho Cong ty
V. Tuy nhién, Cong ty TNHH A1 C1 Thai Binh Duong chi tu van soan thao
hop dong va chon nha thau, trén co sé tu van ciia Cong ty TNHH Al C1 Thai
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Binh Duong thi Cong ty V da chon Cong ty Q dé ky hop dong. Pén thang
01/2018, thi hgp dong gitta Cong ty TNHH Al C1 Thai Binh Duong va Cong
ty V hét han. Do @6, du an lip dit thang may chi c6 Cong ty V va Cong ty Q
dung ra thoa thuan, ky hop dong va thuc hién; Cong ty TNHH A1l C1 Théi Binh
Duong khong ky bat ky vin ban nao c6 lién quan dén hop dong giita hai bén
dang c6 tranh chip.

Congty co yéu cau Toa &n giai quyét vang mat.
* Ngwoi c¢6 quyén loi, nghia vu lién quan- ba V6 Thi Hang T4 trinh bay:

Qua trinh thyc hién hop dong sd 1704/CCLDTB ngay 27/12/2017 giita
Cong ty Q va Cong ty V thi ba T4 c6 tham gia ky bién ban nghiém thu ngay
24/7/2018. Ly do: Cong ty Q truc tiép lam viéc v6i ba T4, dé nghi ba T4 hd tro
ky bién ban nghiém thu thiét bi trude khi 1ap dit, ba T4 noi chi co thé hd tro ky
v6i tu cach ca nhan dé Cong ty Q xtr Iy cong viéc ndi bd nén ba T4 ky vao bién
ban khéng c6 dong dau Cong ty V. Do d6, bién ban nghiém thu thiét bi ngay
24/7/2018, chi c6 Cong ty Q ky tén dong dau, phan chit ky ctua ba T4 khdng
dong dau Cong ty V.

~ Thong béo s6 1409 ngay 14/9/2018 vé viéc chdm dut hop dong va yéu
cau Nha thau dén bu thiét hai cho Chu dau tu do ba T4 ky voi tu cach pho giam
doc cua Cong ty V la do sy nham lan nén ba T4 da ky vuot qua pham vi uy
quyeén.

Ngay 22/10/2018, Cong ty V ban hanh Cong van s6 2210/CV-CPT, trong
do xac dinh “Ba V& Thi Hang T4 khéng c¢6 quyén va khong dugc dai dién theo
phap luat cua Cong ty, V, Cong ty khong uy quyén cho ba T4 vé viéc cham dut
thuc hién hop dong s6 1704/CCLDTB ngay 27/12/2017 v6i Cong ty Q... ; do
do, Thong bao so 1409 ngay 14/9/2018 do ba T4 ky khong c6 gia tri phap ly, de
ngh1 Toa an xem xét giai quyét dung quy dinh phap luat va co yéu cau giai quyét
vang mat.

Tai Ban an kinh doanh, thuong mai so tham sb 25/2020/KDTM-ST ngay
30/9/2020 cua Toa an nhan dan thanh phd A, tinh Binh Duong da tuyén xu:

1. Khéng chap nhén toan b yéu cau khoi kién ctia nguyén don - Cong ty
TNHH TM ky thuat Q doi voi bi don - Cong ty TNHH Nha hang am thuc V vé
viéc “Tranh chap hgp dong mua ban hang hoa”.

2. Chép nhan mdt phan yéu cau phan t6 cta bi don - Cong ty TNHH Nha
hang dm thyc V.

- Tuyén bd hop dong s6 1704/CCLDTB ngay 27/12/2017 giita bén Cong
ty TNHH TM k¥ thuat Q va Cong ty TNHH Nha hang am thyc V vo hi¢u

- Bugc Cong ty TNHH TM ky thuat Q tra lai cho Cong ty TNHH Nha
hang am thyc V s6 tién 1.950.000.000 dong (mot ty chin trdm nam muoi triéu
dong).
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- Budc Cong ty TNHH Nha hang am thuc V phai tra cho Cong ty TNHH
TM k¥ thuat Q thiét bi ciia 04 thang may (danh séach chi tiét may kém theo).

3. Khong chip nhin phan yéu cau phan td cta bi don vé viéc budc nguyén
don tra tién 1ai suat 406.867.500 dong (bon tram 1€ sau tri¢u tdm tram sau muoi
bay nghin ndm tram dong).

4. Dinh chi xét xu phan phan t cua bi don yéu cau nguyén don bdi
thuong thiét hai sé tién 134.375.000 dong (mdt trim ba muoi bon triéu ba trim
bay muoi 1im nghin dong).

Ngoai ra, ban an so thdm con tuyén vé 4n phi, chi phi td tung, nghia vu
cham tra tién, quyen khang cdo cua duong su.

~ Ngay 13/10/2020, nguyén don Cong ty Q khang cao toan by ban an so
tham.

~ Ngay 09/10/2020, bj don Cong ty V khang c4o mdt phan ban an so thAm
doi voi yéu cau tra 121 khong duge Toa an chap nhan.

Tai phién toa phiic thim:
Nguyén don giir nguyén yéu cau khang céo va trinh bay:

Hop ddng, kém theo 04 phu luc hop dong dong thanh tap 13 mot thé thong
nhat, khong con phu luc hgp dong nao khac; bi don néi khong ky 03 phu luc hop
dong nén khong chiu trach nhiém la khong dung. Nguyén don khong phai la dai
Iy hay nha phan phdi cia “hang M3” nhung la nha phan phdi cua Cong ty
TNHH Tap doan Thang méy Thiét bi L2 (goi tat 12 Cong ty L2 - dai ly cép I cua
“hang M3”), nguyén don mua hang ctia Cong ty L2 theo timg hop dong cu thé,
khong c¢6 hop dong “phan phéi hang hoa” bang van ban gitra nguyén don va
Cong ty L2. Nguyén don thong nhat danh sach chi tiét may moc thiét bi kém
theo ban 4n so tham, khong tranh chap may bién tan (kém theo thang may) nhu
noi dung tai Bién ban tham dinh ngay 18/6/2020, vi gia tri khong 16n. Nguyén
don yéu cau stra ban an so tham theo hudéng tuyén hop ddng hop phap, do bi don
co 101 nén chua lap rap van hanh thang may nhu thoa thuén; yéu cau bi don tra
soqtlen con lai 14 650.000.000 dong va tién 13i phat sinh nhu d3 yéu cau & cp so
tham.

Bi don giir nguyén yéu cau khang céo vé phan 1ai suat khong dugc Toa an
cép so tham chép nhan va trinh bay: Bi don khong c6 phu luc hop déng nao
khac dé chimg minh, tuy nhién cac phu luc hop dong bi don khong ky thi bi don
khong thira nhan ndi dung thoa thun ghi trong phu luc d6. Nguyén don c6 15i la
da Iira d6i bi don khi ky hop dong; nguyén don tu gi6i thiéu minh 13 nha phan
phdi ctia “hing M3”, sau d6 lai néi 1a “nha phan phdi” cia Cong ty TNHH Tap
doan Thang may Thlét bi L2 nhung khéng c6 gi dé chimg minh. Mic khac, khi
bi don da chuyén du tién thanh toan dot 02 thi nguyén don cting khong thyc hién
lap rap, nghiém thu thang may ma yéu cau phai thanh toan hét sd tién theo hop
dong( 650.000.000 dong) maoi lap rap thang may la vi pham hop ddng. Toa an cb
yéu cau bi don cung cap hop dong thué don vi khac lap dat thang may nhung bj



12

don thay khong co lién quan nén khong ndp, tuy nhién bi don c6 dem hop dong
cho Toa an xem xét tai phién toa hdm nay.

Hai bén khong thoa thudn voi nhau veé viée giai quyét vu an.
Hai bén thong nhat mét s6 van dé nhu sau:

- Hop dong do Cong ty TNHH Al C1 - Thai Binh Duong soan thao theo
thong tin,diéu kién ma hai bén thong nhat dua ra.

- Theo thoa thun cua hop ddng thi thoi diém giao tién dot 3 1 thoi diém
da lap rap, nghi¢m thu van hanh thang may.

- Thong nhat khong tranh chip may bién tan (bién ban xem xét tham dinh
ngay 18/6/2020) b1 mat, thong nhat danh sach thiét bi mdy mdc ban giao gitra
hai bén va con ton tai nhu ban liét k& kem theo ban an ciia Toa an cap so tham.

- Bi don khong khiéu nai vé cac phu luc hop dong kém theo Hop ddng sb
1704 ma hai bén da ky.

Nguoi bao ve quyén va loi ich hop phap cho nguyén don trinh bay: Ban
an so thim nhan dinh va quyét dinh trai phap luat, vi: Hop dong 1704 va 05 phu
luc hop ddng da duogc hai bén thong nhat ky tén, da xac 1ap quyén va nghia vy
giita cac bén nén phai thuc hién. Cong ty Q di trién khai thyc hién hop dong, hai
bén di ky bién ban nghiém thu may moc thiét bi. Tuy nhién sau d6 bi don da c6
tinh can tré gdy kho khin cho nguyén don trong viée tiép tuc thuc hién phan con
lai ctia hop dong 1a da vi pham Diéu 428 cua Bo luat Dan su; yéu cau Hoi dong
xét xtr chap nhan toan bd khang co ctia nguyén don, sira an so tham theo huéng
chap nhén yéu cau khai kién ctia nguyén don.

Y kién cua dai dién Vién Kiém st nhan dan tinh Binh Duong:

- Vé t6 tung: Trong qua trinh giai quyét vu an tai Toa 4n cAp phuc tham,
ké tir khi thu 1y cho dén khi dua vu 4n ra xét xu, nhiing ngudi tham gia t6 tung
va nhitng nguoi tién hanh t6 tung da thuc hién dung quy dinh cta phap luat vé t6
tung dan sy.

Tuy nhién, qua trinh tién hanh t6 tung do1 véi vu an Toa an cap so tham
c6 nhiing vi pham nhu sau:

- Bién ban xem xét théIm dinh tai chf) ngay 18/6/2020 co ghi nhan y kién
ctia nguyén don v€ viéc bi mat mot may bi€n tan nhung khong xac minh lam ro;
ngoai Tham phan, thu ky va hai bén duong sy ky bién ban thi nhitng ngudi tham
gia khac khong ky bién ban.

- Tai lidu kém theo may moc thiét bi nhap khau bang tieng Anh nhung
chua duoc dich sang tiéng Viét.

- Céc bén duong su dé thyc hién hon 2/3 cua Hop déng nhung cap so
tham nhan dinh chu quan “khong thyc hién duoc” la khong phu hop voi cac tinh
tiét khach quan c6 trong ho so vu an.
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- Bi don khong dong y cho nguyén don lap dat “thang may” trong thoi
gian gan 04 thang la vi pham hop dong nhung an so tham cho rang hop dong
khong thuc hién duoc do 161 cta hai bén 1a ap dung phap luat sai.

- Ngoai ra, bi don di dugc Toa an yéu cau giao nop thém chimg ctr la hop
dong 1ap dat thang may vdi don vi khac sau khi cham dat hop dong véi nguyén
don nhung b1 don khong thuc hién.

Cin clr khoan 3 Diéu 308 BO luat T tung dan su, dé nghi HO1 déng xét
xt chip nhan mot phan khang céo cua nguyén don, khong chip nhan khang cao
bi don, hity Ban 4n so tham sé 25/2020/KDTM-ST ngay 30/9/2020 ctia Toa an
nhan dan thanh phd A, tinh Binh Duong.

Sau khi nghién ctru céc tai liéu, chimg ctr ¢6 tai hd so dd duoc tham tra tai
phién toa; sau khi nghe cac bén duong sy trinh bay y kién va Kiém sét vién phat
biéu quan diém;

NHAN PINH CUA TOA AN:
[1] Vé t6 tung:
[1.1] V& su vang mit cia ngudi tham gia t6 tung:

Cong ty Luat TNHH N c¢6 van ban ctr 02 Luat su tham gia t6 tung bao vé
quyén va loi ich hop phap cho nguyén don nhung 01 ngudi ving mat tai phién
toa; nguoi dai dién hop phéap cta nguyén don yéu cau Toa 4n xét Xt vu 4n vi da
¢6 01 Luat su tham gia bao vé quyén va loi ich hop phap cho nguyén don.

Bi don ¢6 vian ban uy quyén cho 03 ngudi dai dién tham gia to tung ¢ ndi
dung: Truong hop vang mat 01 hodc 02 nguoi thi nguoi con lai van c6 da tham
quyén dai dién cho quyén loi cia bi don tham gia t6 tung.

Nguoi cod quyen lo1 nghia vu lién quan: Ba Vo Thi Hang T4 c6 don yéu
cau Toa an xét XU ving mat; nhirng nguoi co quyen nghia vu li€n quan khac (da
dugc Toa 4n triéu tdp tham gia t6 tung nhung ving mit) khong khang cdo ban an
so thim va viée xét xtr vy an ciing khong lién quan hay anh hudng dén quyén loi
cua ho.

Do d6, viéc xét xr vu an Véng mat nhitng nguoi tham gia tb tung néu trén
la dang quy dinh cua B§ luat T6 tung dan su .

[1.2] Hai bén théng nhét thoi diém giao tién dot 03 1a thoi diém thang
may dugc lép dat, nghiém thu, van hanh (phu luc 4); théng nhét vé viéc khong
tranh chdp may bién tan bi mat nhu ndi dung Bién ban xem xét tham dinh tai
chd ngay 18/6/2020; thong nhat vé danh sach may méc thiét bi ban giao gitta hai
bén nhu danh sach liét ké kém theo Ban 4n so tham; thong nhat vé viéc Cong ty
V khong c6 don khiéu nai riéng vé cac phu luc hop dong. Toa an ghi nhan y chi
clia cac bén va rang tinh tiét ma cac bén thong nhat 1a chimg cir khong can phai
chtng minh theo quy dinh tai Diéu 92 ctia Bo lut T tung dan su.

[1.3] Hop ddng gitta hai bén ghi rd c6 25 Bleu 24 trang, kem theo hop
ddng 1a “Piéu kién riéng ctia hop ddng” quy dinh vé cac diéu khoan bao lanh va
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phat vi pham” cung 04 phu luc hop dong. Tir ngay 27/12/2017 hai bén ky hop
dong cho den khi Cong ty Q gui don khdi kién (27/12/2018) Cong ty V khong
khiéu nai vé viéc c6 ky hay khong ky 04 phu luc kém theo hop dong, 04 phu luc
hop dong nay la diéu khoan chi tiét kém theo hop dong, hai bén thuc hién hop
ddng trén thyc té phu hop véi ndi dung cac phu luc hop ddng. Cong ty V khdng
chting minh duoc ngoai cac phu luc kém theo hop dong thi con c6 phu luc hop
ddng nao khac nhung lai cho rang khong ky 03 phu luc hop dong dé loai trur
trach nhiém 13 khong phu hop; ¢6 cin cir xac dinh 04 phu luc hop dong 1a mot
bd phan cua hop dong dé xem xét rang budc trach nhiém cua cac bén tham gia
ky hop ddng.

[1.4] V& tu cach dai dién Cong ty V cua ba V5 Thi Hang T4 (Phé Giam
dbc Cong ty): Xét qua trinh ky két va thuc hién hop dong thi cac hanh vi ctia ba
T4 (Pho Giam dbc) lién quan dén hop ddng déu 1a dai dién cho Céng ty V voi
du quyén han va trach nhiém cua Cong ty. Pén ngay 11/11/2018, ba T4 van la
dai dién Cong ty V Ky vin ban yéu cau cong ty Q tiép tuc hop dong. Tiép do,
ngay 14/11/2018 ba T4 dai dién cho cong ty V ky hop dong lap dat thang may
véi Cong ty TNHH thang may M3 Viét Nam (sau khi c6 phat sinh tranh chap
v6i Cong ty Q) va dén thoi diém hién nay ba T4 van con 1a Pho Giam dbc dai
dién cho Cong ty V ky Hop dong tham dinh gia tai san tranh chap voi Cong ty
C6 phan Tham dinh gid Binh Duong. Do d6, ¥ kién cua dai dién bi don vé viée
ba T4 khong c6 tham quyén trong qua trinh thuc hién hop dong véi Cong ty Q 1a
khong phu hop.

[1.5] Vé thiét hai xdy ra do mot trong hai bén don phwong cham dut, huy
bo hop dong:

Toa an cip so tham khong xem xét dinh gia, tham dinh thiét hai 1a c6
thiéu sot.
Tai cép phuc tham:

- Theo yéu cau caa Cong ty Q, Toa an c6 Thong bao sé6 10/TA-KT gui
Cong ty Q thuc hién viéc tham dinh gia tai san dé chirng minh thiét hai nhung
Cong ty Q khong thuc hién. Ngudi bao vé quyén va loi ich hop phap ciia Cong
ty Q gui van ban cho Toa an xac dinh chi tiét gia thiét bi, nhan cong theo hop
d6ng nhu sau:

Gié tri thiét bi (04 thang may): 2.185.650.000 dong; chi phi van chuyén:
30.000.000 dong; nhan cong va vat tu dong kho bao quan: 20.000.000 dong;
Giam dinh: 3.300.000 dong, chi phi quan Iy: 110.000.000 dong (tong cong la
2.348.995.000 dong); yéu cau Toa an tuyén hop dong co hiéu lyc, budec Cong ty
V phai tra thém cho Cong ty Q sd tién 398.995.000 dong (gia tri thiét hai). Tién
nhan cong lip rap (60.000.000 ddng) va chi phi bao hanh (130.000.000 dong)
chua thyc hién nén khéng yéu cau.

Tuy nhién, tai phién toa phuc thAm nguoi dai dién hop phép cua nguyen
don gitr nguyén yeu cau khang cao la budc bi don phai tra thém so6 tién
650.000.000 dong va 1ai suat cham tra. Do d6, Toa an xét xir trong pham vi yéu
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cau ctia nguoi dai dién hop phap cua nguyén don, phu hop véi ndi dung khang
cao cua nguyén don.

Theo quy dinh tai Piéu 104 ctia Bo luat T tung dan sy thi dai dién S¢ Tai
Chinh tinh Binh Duong 1a Chu tich Hoi df)ng dinh gia nhung S¢ Tai chinh co y
kién (Vin ban sé 1582/STC-QLGCS ngay 12/5/2021) rang thang may 1a loai tai
san ¢ cac tiéu chuan ky thuat chuyén biét... dé nghi Toa 4n trung cau don vi co
chtrc nang dé tham dinh gia.

- Thue hién Théng béo sb6 54/TA-KT ngay 28/10/2021 cua Toa an, Cong
ty V thué Cong ty C6 phan Tham dinh gia Binh Duong thuc hién tham dinh gié;
tai Chtng thu tham dinh gia s6 077/2021, gia tri may moc thiét bi ¢ thoi diém
thang 11/2021 cua 04 bo thang may luu gitr tai kho ctia Cong ty V duoc xac
dinh gia tri 13 2.184.630.138 ddng; 01 may bién tan (nguyén don xac dinh bi mat
theo bién ban xem xét thAm dinh ngay 18/6/2020) gi tri 14.175.418 dong.

So sanh ¥ kién cta Cong ty Q va chimg thu tham dinh gid do Cong ty V
cung cap thi gia tri thiét bi may moc cta 04 bo thang may chua st dung (& thoi
diém hién tai) duoc luu giit tai kho cua Cong ty V cé gia tri twong duong
(2.185.650.000 dong va 2.184.630.138 dong).

[1.6.] Khoan 3 Diéu 4 Luat Thuong mai quy dinh “Hoat dong thirong mai
khong dwoc quy dinh trong Ludt Thuong mai va trong cdc luat khdc thi ap dung
quy dinh ciia B6 ludt Dén sw”; tranh chap vé hop dong giira hai bén 1a “tranh
chap vé kinh doanh, thuong mai” giita hai thwong nhan voi nhau nén phai ap
dung quy dinh cua Luat Thuong mai dé giai quyét, truong hop Luat thuong mai
khong quy dinh thi ap dung quy dinh tuong g cua Bo luat Dan su.

[2] V& ndi dung:

~ [2.1] Ngay 27/12/2017, Cong ty Q va Cong ty V ky két Hop dong kinh t€
s0 1704/CCLDTB, Cong ty Q nhan thau lap dat thiét bi thang may chd hang,
ché nguoi cho Cong ty V ndi dung chinh cua hgp dong nhu sau:

Diéu 2: Hé so hop dong bao gom: Ho so ban vé thiét ké thi cong, yéu cau
vé vat liéu, chi dan ky thudt, cac phu luc hop dong, ho so chao gid cua nha thau,
cdc tai lieu khac co lién quan....

Thit tw wu tién: Tir trén xuong dudi.

Piéu 5: Cung cap, ldp dat hoan chinh 04 bo thang may va dat duogc gldy
dang kiém; khoi lwong cong viéc néu chi tiét tai Phy luc 1 (dw todn hop dong)
Phu luc 2 (Tiéu chi kyj thudt va thong sé ky thudt ciia thang mdy, ké cd phan sia
chita dwoc chi dau tw chap thudn) va Phu luc 3 (danh muc ban vé dwoc cung
cdp béi chii dau tw), Phu luc 4 vé diéu kién thanh toan.

Diéu 7: Khdi cong la ngay 05/01/2018, hoan thanh ngdy ngay 04/5/2018.

Diéu 8: Gid tri tron goéi cua hop dong la 2.600.000. 000 dong; tam vng va
thanh toan z‘lrzeo phu luc 4; chu dau tw gid’ lai mot khoan tién 5% trong ‘tho"i han
bao hanh, hét thoi han bao hanh chu dau tu phdi thanh toan cho nha thau.
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Diéu 11: Nha thau phdi mua bdo hiém cho vt ti, mdy moc, thiét bi. ...

Diéu 19: Nha thau phdi mua bdo hiém va dwoc giri dén chi dau tw truée
khi thuc hién cong viéc tai cong trinh. Thoi han bao hanh la 12 thdang ké tu ngay
nghiém thu ban giao cong trinh.

Ngoai ra, hop dong con quy dinh quyén va nghia vu cta hai bén, cac diéu
kién chdm dat hop dong néu mot trong hai bén vi pham hop ddng. Hop dong ghi
rd c6 25 Diéu 24 trang, kém theo hop dong 1a “Piéu kién riéng cta hop dong”
quy dinh vé cac diéu khoan bao lanh va phat vi pham ctng 04 phu luc hop dong.

Tuy nhién, qué trinh thyc hién hop dong cho dén khi phat sinh tranh chap
thi hai bén chi ky hop dong, “Piéu kién riéng ctua hop dong” va Phu luc hop
dong sé 1 vé du toan hop ddéng. Hai bén khdng ky Phu luc sé 2 vé tiéu chi k§
thuat va thong sb ky thuat, Phu luc s6 03 vé ban vé thiét ké va Phu luc s 4 vé
lich thanh toan. Hop dong quy dinh vé tiéu chi k¥ thuét, ngudn goc Xuét XU
thang may theo phu luc 2; phu luc 2 ghi nhén hi¢u thang may M3 san Xut tir
nam 2017 vé sau, dong co thang may hi¢u M3 dugc nhap khau tir Thai Lan hodc
Malaysia, hé théng diéu khién (bao gom tu dién) hiéu Fuji + M3 nhap tur Nhat
Ban hodc Malaysia; khong c6 noi dung vé cac bo phan khac cu thanh dé thang
may hoat dong c6 xuat xu tir dau.

Nhu dé phén tich tai diém [1.3] thi mdc du bi don khong ky 03 phu lyc
kem theo hop dong nhung c6 can cur dé xac dinh cac phu luc nay la mot b phan
cua hgp dong, rang budc quyén va nghia vu gitra hai bén.

Sau khi ky két hop dong (27/12/2017) , Cong ty V chuyeén so tién tam tmg
780.000.000 dong (Bay tram tam muoi triéu dong) twong tmg 30% gia tri Hop
dong cho Cong ty Q.

Qua trinh thyc hién hop dong hai bén con ky phu luc hop dong sé 53,
khong ghi ngay thang nhung ndi dung 1a gia han thoi gian hoan thanh hop dong
(kéo dai thém 05 thang) tir ngdy 30/4/2018 dén ngay 5/10/2018; do d6, cac
“Piéu kién riéng kém theo hop déng” vé thdi han thanh toén, phat vi pham va
diéu kién bao lanh theo hop ddng hai bén thuc hién khong dung theo thoi han
ghi trong hop dong ban dau.

[2.2.] Ngay 05/7/2018, Cong ty Q van chuyén toan bo may mac,thiét bi
thang may vé du an xay dung (noi lap dat thang may) ciia Cong ty V.

Ngay 09/7/2018,Cong ty Q gui thu dé nghi nghié¢m thu thiét bi dén Cong
ty V va don vi Tu van giam sat dy an V, yéu cau nghiém thu vao ngay
10/7/2018.

Ngay 18/7/2018, Cong ty Z c6 ching thu giam dinh vé s luong, tinh
trang va xuit xtr may moc dbi v6i 16 hang may kéo va ti dién cua thang may do
Cong ty Q yéu cau; dia diém giam dinh tai Cong trinh xay dung cua Cong ty V.
Két qua giam dinh c6 04 dong co dién do hang M3 san xuit co xuat x{ tir Thai
Lan, 02 ta dién Fxudt x& tir Malaysia va 04 tu di¢n, bién tan xuit x( tir Nhat
Ban.
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~Ngay 23/7/2018, Cong ty Q tiép tuc giri thu dé nghi nghiém thu thiét bi
lan 02 gui dén Cong ty V, d€ nghi nghi¢m thu vao ngay 24/7/2018.

Ngay 24/7/2018, ba V& Thi Hang T4, Ph6 Giam dbc Cong ty V va dai
dién Cong ty Q ky Bién ban nghiém thu thiét bi. Bién ban nghiém thu da xac
dinh toan bo thiét m&i 100% chua qua sir dung, cac thiét bi nhap khau (may kéo,
may bién tang, tu dién) déu dat, c6 chimg thu giam dinh cua Cong ty Z; xac
nhan du diéu kién vé thiét bi, ddng y cho nha thau thi céng cong trinh.

Ngay 27/07/2018, Cong ty Q gui hd so tam tng dot 2 dén Cong ty V, yéu
cau tam ung sb tién dot 2 1a 1.170.000.000 ddng (mot ty mot trim bay muoi
triéu dong).

Ngay 16/8/2017, Cong ty Q tiép tuc gui thu dé nghi tam tmg dot 2 va
Thong bao nging thi cong néu khong dugc tam tng.

[2.3] Ngay 27/8/2018, ba Vo Thi Hing T4 dai dién Cong ty V ky thdng
bao yéu cau Cong ty Q giai trinh va bd sung nhing van dé sau:

Chung clr ching minh Cong ty Q la nha phan phéi chinh thirc cua M3
nhu di gi6i thiéu trong hd so dy thau; theo hop ddng thi nha thau cung cap thiét
bi chinh hang M3 nhung hd so nghiém thu thé hién viéc cung cap thiét bi 1a mot
cong ty khac?

- Yéu cau cung cap Catolog va chimg tir khai Hai Quan cho dung véi thiét
bi may méc nhap khau.

- Yéu cau mua bao hiém cho thiét bi mdy méc nhu nodi dung hop dong;

- Tai sao thang may cia M3 thi toan bd thiét bi di kém déu 1a cua chinh
hang nhung nha thau cung cap thiét bi khong dung nhu vay? Yéu cau nha thau
phai chirng minh may moc thiét bi c6 ban quyén, str dung ding ban quyén.

[2.4] Hai bén tiép tuc co ¥ kién qua lai vé Iy do kéo dai thoi han thanh
toan cua Cong ty V nhu sau:

Ngay 30/8/2018, Cong ty Q c6 van ban giai trinh vdi ndi dung:

Hang M3 chi cap giéy chtng nhén cho dai 1y cap I 1a Cong ty TNHH Tap
doan Thang may L2 (goi tat la Cong ty L2), Cong ty Q 1a don vi phén phoi lai
thi€t bi ciia Cong ty L2 (dai ly cap II) nén COng ty Q hoan toan c6 kha nang
cung cap thiét bi chinh hang cho khach hang.

~ Nha thau da tuan thu dung cac diéu khoan cta hop déng; hop dong theo
mau lién quan dén cac cong trinh xay dung khac nén c6 phan ndi dung mua bao
hiém khong phu hgp vo1 hop dong nay dé nghi chu dau tu bo qua.

Gidy to c6 lién quan dén may moc thiét bi da duoc chu dau tu xem xét va
nghiém thu.

Ngay 01/9/2018, ba V6 Thi Hing T4 dai di¢n Cong ty V ky Thong bao

yéu cau Cong ty Q giai trinh bd sung nhimng van dé sau: Yéu cau bd sung ching
thu giam dinh dé lam rd CO, CQ, tai liéu, catalogue va thong sb ki thuat cua bo
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ching tir c6 phu hop va dung véi thiét bi tai hién truong hay khong? May kéo
duoc san xuat boi nha san xuat nao? Ching thu bao hiém...

Ngay 08/9/2018, Cong ty Q tiép tuc cd van ban giai trinh 1an 2, véi ndi
dung: Vinacontronl 1a don vi doc 1ap c6 thadm quyén, chirc ning giam dinh, néu
chu dau tu khong dong ¥ thi c6 thé moi don vi khac giam dinh; vé catalogue s&
gui cho chu dau tu theo yéu cau; chting thu bao hiém s& gui cho chu dau tu
trude khi thuc hién cong viéc tai cong truong.

Ngay 14/9/2018, ba T4 dai dién Cong ty V ky van ban sO 1409/CV- CbT
giri Cong ty Q vé viéc Thong bao don phuong cham dut hop ddng, yéu cau
cong ty Q tra lai tién tam tng la 780.000.000 dong va boi thuong thiét hai
500.000.000 dong, sau khi tra tién thi nhan lai may moc thiét bi da ban giao cho
Ccongty V.

[2.5] Pén ngay 08/9/2018 hai bén chua xéac dinh bén nao vi pham hop
ddng dé 4p dung diéu khoan vé viéc cham dut hop dong do bén kia vi pham.

Xét v kién cua Cong ty Q vé viéc Cong ty V vi pham thoi han thanh toan:

Quy dinh tai Piéu 8.2, diém iii Diéu 8.4, diém a Piéu 18.2 va phu luc 4
ctia hop dong thi néu chu dau tu cham thanh toan 1én dén 35 ngay thi nha thau
co quyén chém dut hop dong trir truong hop phai giai trinh bod sung ching tir
theo yéu cau cta chu dau tu. Trong truong hop 1y do khong chinh dang va chua
vuot qua thoi han 35 ngay thi xem nhu chu dau tu vi pham vé thdi han thanh
toan va phai “boi thuong 1ai suat theo 13i suit tién vay...” hodc 1y do khong
chinh dang va vuot qua 35 ngay (hodc 42 ngay theo diém ¢ biéu 18.2) thi nha
thau c6 quyén cham dut hgp dong. Nhu vay, chii dau tu chua thanh toan tién dot
2 cho nha thau 1a c6 1y do nhu di thoa thuan tai hop dong; ngay 24/7/2018 hai
bén ky bién ban nghiém thu dén ngay 27/8/2018 (ngay chu dau tu yéu cau nha
thau giai trinh) thi thoi han chua quéa 35 ngay; trong truong hop nay Cong ty V
khong vi pham thoi han thanh toan. Sau thoi han 35 ngay hoac 42 ngay (nhu
thoa thuan cua hop dong) Cong ty V van chua thanh toan 1a do 16i caa Cong ty
Q khéng giai trinh, chimg minh dugc yéu cau ctia Cong ty V.

[2.5] Xét ¥ kién cua Cong ty V:

Piéu 2 caa hop dong quy dinh :Ho so hop dong bao gom: hé so bin vé
thiét ké thi cong, yéu cau vé vat liéu, chi dan ky thudt; cdc phu luc hop dong ho
so chdo gid ciia nha thau, cdc tai liéu khdc c6 lién quan... Nhu vy, hd so chao
gia ctia nha thau (Cong ty Q) ciing 1a mdt bo phan ciia hop dong va rang budc
trach nhiém gitra hai bén.

Tai h6 so chio gia ciia nha thau, Cong ty Q tu gi6i thiéu 1a nha phan phoi
cua “hang M3 — Nhat Ban”; kem theo 1a tai li¢u vé bao hanh, bao dudng dinh ky
theo tiéu chuan cta hing M3.

Sau khi nhan may moc thiét bi va hd so kém theo hoan toan khéng cé
chtng ctr gi chtrmng minh Cong ty Q 1a nha phan phdi “hidng M3”. Cu thé: may
kéo (md to), may bién tan, ti dién (hé thong diéu khién) do Céng ty TNHH
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Thang may Ky thuat dién H2 nhap vé tir Thai Lan va Malaysia sau d6 ban lai
cho Cong ty Q; cac b phan khac cau thanh cua thang may Cong ty Q mua hoac
tur san xuat. Cong ty V nghi ngd vé ngudn gdc thiét bi, nang luc nha thau nén
yéu cau Cong ty Q giai trinh 1am ré 1a ding quy dinh tai Diéu 2 cta hop dong.
Viée ky bién ban nghiém thu thiét bi may moc khong loai trr trach nhiém cua
Cong ty Q vé tu cach, nang lyc va nguén gbc Xuat Xt may moc thiét bi nhu da
thoa thuan trong hop dong; viéc khiéu nai, yéu cau ctiia Cong ty V sau thdi han
30 ngay ké tir ngay ky bién ban nghiém thu thiét bi may moc 1a dung quy dinh
tai Diéu 22 cua Hop ddng (dan chiéu Diéu 44 cua Nghi dinh s6 37/2015 cua
Chinh pht quy dinh thoi han khiéu nai 13 56 ngay).

[2.7] T ngay 24/7/2018 dén ngay 14/9/2018 Cong ty Q khong chimg
minh duoc 13 nha phan phdi cia hing M3; tai thu giai trinh ngay 30/8/2018
,Cong ty Q xac dinh Cong ty L2 1a dai 1y cap I cua hing M3 tai Viét Nam;
Cong ty Q 1a dai 1y cap II, phan phdi lai san pham thang may nhan hiéu M3 tir
dai 1y cdp I 1a Cong ty L2; Cong ty Q khong phai 1a nha phan phdi truc tiép cta
“hang M3”. Trong hoat dong thuong mai, “nha phan phdi” dugc dinh nghia la
“bén trung gian” gilta nha san xuat véi dai 1y va nguoi tiéu dung hodc “bén
trung gian” gilta dai 1y va nguoi tiéu dung; trong mdi quan hé gitta “nha phan
phdi” v6i nha san xudt hodc dai 1y phai thé hién bang van ban (hop dong) quy
dinh quyén va nghia vu gitta hai bén.

Cong ty Q khong xuét trinh duoc Hop dong phan phdi thang may véi
“hang M3” hodc v6i Cong ty L2. Diéu 2 hop dong ghi “hd so chao gia nha thau
1a mot bo phén cua hgp dong”, tai ho so chao gia nha thau Cong ty Q gidi thiéu
minh 13 nha phan phdi cua hdng M3 tai Viét Nam nhung thuc té Cong ty Q
khong phai 12 nha phan phdi cua “hang M3”; do d0, c6 cin cir dé cho rang Cong
ty Q gi6i thiéu minh 1 nha phan phdi “ hing M3” 1a khéng trung thuc trong qua
trinh dam phan va giao két hop ddng, 101 gidi thiéu trong hd so chio gia nay 1a
mot bd phén cua Hop dong (Piéu 2) nén vi pham cua Cong ty Q la nguyén nhan
gdy sy nham l4n coa Cong ty V vé ning luc tu cach cua nha thau (tin tuong
Cong ty Q la nha ‘phan ph01 ctia “hang M3” nhung thyc té khong phai), lam cho

Cong ty V ky két hop dong khong ding voi v chi cia minh; va chinh nguyén
nhan nay dan dén mau thuan giira hai bén (va cing la nguyén nhan gay ra sy
mau thuan trong ndi bo Cong ty V) lam cho hop dong khong thue hién duoc.
Cong ty V ¢6 hanh vi vi pham hop dong vé viéc khong thanh toan tién ding thoi
han sau khi ky bién ban nghiém thu nhung hanh vi vi pham nay xuét phat 15i
cua Cong ty Q nhu da phan tich & trén.

Hanh vi vi pham hop dong trong hoat dong thuong mai dugc mién trach
nhiém quy dinh tai diém ¢ khoan 1 Dieu 294 cua Luat Thuong mai 1a “ Hanh vi
vi pham cua mot bén h~0dn toan do [oi cua bén kia”; do vay, hanh vi vi pham
cua Cong ty V dugc mién trach nhi¢m.

[2.8] Cong ty Q khong giai trinh dugc nhing yéu cau lién quan dén hang

hda cung cdp theo hop ddng nén ngay 14/9/2018 Cong ty V ky van ban so
1409/CV-CPT giri Cong ty Q Thong bao cham durt hop dong; ndi dung vin ban
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yéu cdu yéu cdu Cong ty Q tra lai tién tam tng 1a 780.000.000 dong va boi
thuong thiét hai 500.000.000 dong, sau khi tra tién thi nhan lai may moc thiét bi
d3 ban giao cho Cong ty V. Nhu vay, ndi dung Vin ban s6 1409/CV-CDT da
thé hién 18 “yéu cau hiy bo hop dong ”, hai bén phai tra cho nhau nhing gi da
nhan, bén nao c6 16i thi phai boi thuong nhu quy dinh tai céac Piéu 312,314 cua
Luat Thuong mai.

Tuy nhién, Hop dong kinh té s6 1704/CCLDTB chi c6 diéu khoan quy
dinh tam ngung thuc hién hop déng va chidm dut viée thuc hién hop déng;
khong c6 diéu khoan huy bo hop ddng. Vin ban Thong bao cham dut hop dong
ctia Cong ty V ciing khong théa méan diéu kién quy dinh vé viéc chidm dut hop
déng nhu quy dinh tai Diéu 428 cua B luat Dan sy vé viéc don phuong chim
dut thyc hién hop dong.

[2.9] Hai bén khong c6 thoa thuén trong hop ddng vé diéu kién huy bo
hop dong nhung Cong ty V da don phuong “yéu cau huy bo hop ddng” nén phai
xem x€t yéu cau nay ¢ dung quy dinh cua phap luat hay khong?

Piém a,b khoan 4 Piéu 312 cua Luat Thuong mai quy dinh vé diéu kién
huy bo hgp dong: a) xay ra vi pham ma cac bén thoa thuan la diéu kién dé hiiy
bo hop dong,; b) Mot bén vi pham nghia vu co ban cua hop dong.

Hai bén khong c6 thoa thuan diéu khoan hity bo hop ﬁéng; do d6, yéu cau
hiy bo hgp dong cua Cong ty V chi dung phap luat véi diéu kién Cong ty Q vi
pham nghia vu co ban cua hgp dong.

[2.10] Thoa thuén giita hai bén tai Piéu 2 cta hop dong c6 nodi dung: “ho
so chdo gid ciia nha thau la mét bé phdn ciia hop dong”, trong hd so chao gia
Cong ty Q gi6i thiéu minh 1a nha phan phdi cia “hdng M3”, tin tudng diéu nay
nén Cong ty V da ky hop dong voi Cong ty Q, khi yéu cau giai trinh thi Cong ty
Q lai cho rang minh 1a dai 1y cdp II ciia Cong ty L2 nhung hoan toan khong
chttng minh duoc minh 13 nha phan phdi hodc dai Iy cép 1L

Hanh vi vi pham nhu trén ctua Cong ty Q duoc xem 1a cung cép thong tin
khong day di, khong trung thuc nhu quy dinh tai khoan 1 Piéu 14 Luat Thuong
mai; hanh vi ndy xay ra trudc khi ky két hgp dong nén khong phai 13 hanh vi « vi
pham nghia vy co bdn ciia hop dong” dé lam can ctr dé hiy bo hop dong nhu
quy dinh tai Piéu 312 cua Luat Thuong mai. Cong ty Q tw gidi thi€u va dua vao
diéu khoan hgp dong rang “Cong ty Q la nha phan phéi ciia hang M3” nhung
thuc té khong phai nén c6 can cur dé cho rang hanh vi nay la da “lua dbi” Cong
ty V dé giao két hop dong Luat Thuong mai khong c6 quy dinh vé ‘hop dong vo
hiéu hodc mot bén c¢6 quyén hiy bo hop dong do bi bén kia ltra doi khi ky hop
ddng; do do, trong trudong hop nay phai ap dung quy dinh ctia Bo luat dan su dé
xem xét mot bén bi lira dbi lam cho bén kia nham 1an khi giao két hop dong.
Diéu 127 caa Bo luat Dan sy ¢6 quy dinh vé giao dich dan sy v6 hi€u do bi Itra
dbi nhu sau:“...Lira doi trong giao dich dan sy la hanh vi c6 ¥ cia mot bén hodc
clia nguoi thir ba nham lam cho bén kia hiéu sai léch vé chii thé, tinh chat ciia
doi twong hodac noi dung cua giao dich dan sy nén da xdc ldp giao dich do...”
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Do d6, dén ngay 14/9/2018, Cong ty Q van khéng chimg minh dugce
minh la “nha phan phéi ctia hing M3” nén Coéng ty V ky Théng bao sb
1409/CV-CPT vé viéc cham dut hop dong (nhung yéu cau vé hau qua phap ly
1a huy boé hop dong hodc tuyén bd hop dong vo hiéu) 1a khong trai phap luat
(hodc duoc mién trach nhiém nhu quy dinh tai diém ¢ khoan 1 Diéu 294 cua
Luat Thuong mai).

[2.11] Cong ty Q chua tra 161 Cong ty V vé viée chém dut (thyc ra 1a hay
b6) hop dong thi den ngay 12/10/2018, Cong ty V chuyén tién thanh toan dot 02
cho Cong ty Q sb tién 1.170.000.000 dong (mot ty mot tram bay muoi triéu
dong); ngay 22/10/2018, Cong ty V ¢6 van ban yéu cau Cong ty Q tiép tuc thuc
hién hop dong (1ap rap thang may), dong thoi thu hdi Van ban s6 1409/CV-CPT
(yéu cau chdm dat hop dong) vi cho rang ba T4 (Pho Giam dbe Cong ty) ky van
ban vuot qua pham vi tuy quyén (nhu d3 néu ¢ diém 1.4, ba T4 c6 day du quyén
han va trach nhiém trong viéc thyc hién Hop ddng véi Cong ty Q).

Ngay 29/10/2018, Cong ty V tiép tuc c6 van ban thong béo cho Cong ty Q
yéu cau ti€p tuc thyc hién hop dong.

Nhur d3 phan tich trén, Cong ty V ¢6 cham tré trong viéc thanh todn nhung
xudt phét tir 16i ciia Cong ty Q nén duoc mién trach nhiém (Dléu 294 cua Luat
Thuong mai). Cong ty V c6 quyen yéu cau va di thyc hién bang van ban (chua
thuc hién trén thuc t€) vé viéc chdm dit hop dong hodc yéu cu tuyén bd hop
déng vo hiéu nhu quy dinh tai Piéu 127 cta Bo luat Dan su. Tuy nhién, trong
khi hai bén chua thong nhat va thuc hién viée “cham dat hoic huy bo hop dong”
thi dén ngay 12/10/2018, Cong ty V chuyén du sé tién 1.170.000.000 dong (mot
ty mot trim bay muoi triéu ddng) thanh toan dot 2 cho Cong ty Q 1a c6 thién chi
dé tiép tuc thuc hién hop d6ng. Bang hanh vi cu thé ctia minh Cong ty V da bo
qua trach nhiém vé viéc khong trung thuc trong viéc giao két hop dong cua
Cong ty Q ké tir thoi diém chuyén tién dot 02 vao ngay 12/10/2018. Cong ty Q
tiép nhan du sb tién thanh toan dot 02 nhung khong c6 y kién phan hdi va ciing
khéng c6 hanh vi ndo chimg t6 tiép tuc hay chdm dat viéc thuc hién hop dong
vo1 Cong ty V.

Do d6, ngay 22/10/2018 va 29/10/2018 Coéng ty V lién tiép c6 vin ban
yéu cau Cong ty Q tiép tuc thuc hién hop dong.

Ngay 02/11/2018, Cong ty Q ky véan ban giri Cong ty V yéu cau thu hoi
van ban xuc pham danh dy uy tin cia Cong ty Q (Van ban sO 1409/CV- -CbT),
dong thoi tra 13i tién cham thanh toan 1 25.300.750 dong va thanh toan s6 tién
dot 03 con lai la 650.000.000 dong thi Cong ty Q mdi tiép tuc thuc hién hop
ddng; néu khong thyuc hién Cong ty Q s& nhd co quan chirc ning giai quyét.

Do hai bén khong thoa thuan dugc nhimg mau thuan phat sinh nén hop
dong van khong thuc hién dugc.

o Dén ngay 27/12/2018, Cong ty Q khoi kién yéu cau Cong ty V thanh toan
s0 tién dot 03 1a 650.000.000 dong va 1ai cham tra 18.500.000 dong (thuc ra la
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yéu cau thanh toan toan bo gia tri con lai ciia hop dong, bao gdbm 5% tién bao
hanh 12 thang sau khi thang méay dugc nghiém thu va van hanh).

[2.12] V6i phan tich trén, viéc vi pham hop dong cua hai bén va muc do
vi pham s& dugc xem xét lai bat dau tir thoi dieém ngay 12/10/2018 (thot diém
Cong ty V thanh toan tién dot 02).

Theo su thtra nhan cua hai bén va théa thuan tai hop déng thi thoi diém
thanh toan sé tién dot 03 vé6i s6 tién 520.000.000 ddng 1a thoi diém Cong ty Q
d3 hoan thanh viéc 1ap rap thang may va duogc Cong ty V nghiém thu dwa vao sir
dung; sau thdi han bao hanh (12 thang) thi Cong ty V thanh toan dot 04 sé tién
5% con lai (130.000.000 dong). Do d6, khi chua lap rap dé nghiém thu va sir
dung thang may nhung Cong ty Q yéu cau Céng ty V thanh toan dua sé tién dot
03 va dot 4 (650.000.000 ddng) 1a trai thoa thuan, vi pham hop dong.

Cong ty Q da nhan tién thanh toan dot 02 nhung khong thyuc hién lap rap,
nghiém thu thang may dé dua vao sir dung phuc vy kinh doanh cua Cong ty V la
vi pham hop dong Cong ty Q biét 18 rang thang may la thiét bi may moc ky
thuat, 12 “ngudn nguy hiém cao d6”, doi hoi khi lap rap van hanh phai dam bao
ti€u chi k¥ thuat,dugc co quan co tham chap thuan va phai dam bao an toan. Véi
may moéc thiét bi do Cong ty Q cung cp, Cong ty V khong thé str dung hoic
thué mot don vi khac thyc hién cong doan lap rap van hanh an toan duoc. Dé
dam bdo muc dich str dung hoat dong kinh doanh binh thuong cia minh Cong ty
V da moi thira phat lai 1ap vi bang vé viéc luu kho, khong sir dung toan bd may
moc thiét bi ctia 04 bo thang may ma Cong ty Q da giao; dong thoi ky hop dong
véi Cong ty TNHH thang may M3 Viét Nam dé lap dat va dua vao sir dung 04
thang may khac (ngay 14/11/2018).

Péi chiu véi quy dinh tai diém b khoan 4 Diéu 312 cua Luat Thuong
mai thi Cong ty Q dd “vi pham nghia vu co ban ciia hop dong” (Khoan 13 Diéu
3 cua Luat Thuong mai giai thich vi pham co ban 1a “su vi pham hop dong cia
mot bén gay thiét hai cho bén kia dén mirc lam cho bén kia khong dat dwoc muc
dich cuia viéc giao két hop dong”); vi pham ctia Cong ty Q da lam cho Cong ty
V khéng dat dugc muc dich cta hop dong vé viée str dung thang may an toan,
hiéu qua dé phuc vu kinh doanh. Do d6, Cong ty V' yéu cau hity bo toan bd hop
dong 1a c¢6 can ci.

[2.13] Khoan 3 Piéu 313 Luat Thuong mai quy dinh: Truong hop mét
bén da tuyén bo hiiy bo hop dong doi véi mét lan giao hang, cung ung dich vu
thi bén dé van cé quyén tuyén bé hiy bé hop dong doi voi nhiing lan giao hang,
cung wng dich vu da thuc hién hodc sé thuc hién sau do neu moi quan hé qua lai
gilta cdc lan giao hang dan dén viéc hang héa da giao, dich vu di cung vmg
khong thé dwoc sir dung theo dung muc dich ma cac bén da duw kién vao thoi
diém giao két hop dong.

Diéu 314 Luat Thuong mai quy dinh vé hiu qua cua viéc hiy bo hop
ddng 1a Hop ddng khong c6 hiéu luc ké tir thoi diém giao két, cac bén khong
phai tiép tuc thuc hién quyén va nghia vu da thoa thuan...cac bén co quyén doi
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lai lo1 ich do da thuc hién phén nghia vu cua minh, nghia vy hoan tra tai san phai
thuc hién dong thoi, bén bi vi pham c6 quyén yéu cau boi thuong thiét hai.

V6i quy dinh da vién dan ¢ trén, khi huy bo toan bd hop dong Cong ty V
khong thé sir dung hang héa (thiet bi, may moc thang may) nén phai tra lai cho
Cong ty Q va Cong ty Q phai tra lai so tién da nhan cho Cong ty V.

Cong ty Q 1a bén vi pham lam cho hop dong bi huy bo nén yéu cau b01
thuong thiét hai cua Cong ty Q khong dugc chap nhéan. Cong ty V co yéu cau
bdi thudng thiét hai nhung da rat yéu cau, Toa an cap so thim di dinh chi xét xir
nén Toa an cip phic thim khong xem xét trong vu 4n nay.

[2.14] Yéu cau khang cao cua Cong ty V vé tién 14i: Hop dong giita hai
bén khong co thoa thuan vé viéc hiy bo hop dong, Luat Thuong mai ciing
khong co quy dinh khi hgp dong bi hily bo, bén c6 nghia vu tra lai tién phai chiu
thém 14i suat cham tra. Lai suat 1a hoa loi, loi tic co6 duoc tir tai san; trong
truong hop nay ap dung quy dinh tai Khoan 2 Piéu 581 cta Bo luat Dan sy thi
Cong ty Q co quyén huong hoa lgi, loi tire (léi sudt) co dugc tir tai san (tién) do
Cong ty V chuyén giao khi hop dong giira hai bén con tranh chip va chua bi huy
b6 bang ban an ¢ hiéu luc phap luat ctia Toa an. COng ty Q chi phai tra tién lai
trén so tién cham tra cho Cong ty V sau khi ban an c6 hiéu lyc phap luat.

An so tham ap dung Piéu 408 cua Bo luat Dan su cho rang hop dong
khong thuc hién duoc dé tuyén bd hop dong vO hi€u 1a 4p dung phap luat chua
dung; budc Cong ty Q phai chiu an phi trén s tién phai tra lai 13 chua chinh xac.
Do céac bén phai tra lai cho nhau nhitng gi dd nhan, Cong ty Q c6 15i lam cho
Hop dong bi hity bé nén phai chiu an phi khong co gia ngach la 3.000.000 dong
va an phi c6 gia ngach d6i véi sd tién yéu cau 669.500.000 dong khong dugc
Toa an chap nhén. Cong ty V phai chiu an phi ¢ gia ngach d6i v6i yéu cau veé
tién 13i 406.867.500 dong khong duoc Toda an chap nhan.

[3] Véi phan tich trén, chap nhan mot phan yéu cau khang cdo cla nguyen
don, v€ an phi va ap dung phap luat; khong chap nhan khang cao cua bi don. Y
kién cta nguoi bao v¢ quyén va loi ich hop phap cua nguyén don la chua phu
hop. Viée vi pham té tung cta Toa an cap so thAm nhu phan tich cua dai dién
Vién kiém sat nhan dan tinh Binh Duong la c6 can ci; tuy nhién, vi pham nay
da duoc cac bén thoa thuan hodc duge khic phuc tai cap phiic tham nén khong
can thiét phai huy ban an so tham.

[4] An phi phuc tham: Nguoi khang cao khong phai chiu do sira ban an so
tham.

Vi cac 18 trén,
QUYET PINH:
Ap dung:
- Khoén 2 Piéu 308 va Piéu 309 Bo luat TH tung dan sy;
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- Piéu 3, Piéu 4, Diéu 294, Piéu 312, Diéu 313 va Piéu 314 cua Luét
Thuong mai;

- Khoan 2 Piéu 581 cua Bo luat dan su;

- Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban
Thuong vu Qudc hoi khda XIV quy dinh vé€ murc thu, mién, giam, thu, ndp, quan
1y va sir dung an phi va 1€ phi Toa an.

Tuyén xur:

Chap nhan mot phan khang cdo ctia nguyén don Coéng ty TNHH
Thuong mai ky thuat Q; khong chip nhan khang cdo cua bi don Cong ty
TNHH Nha hang am thuc V. Stra mot phan Ban an kinh doanh, thuong mai
so tham sb 25/2020/KDTM-ST ngay 30/9/2020 ctia Toa an nhan dan thanh phd
A nhu sau:

1. Khong chap nhan yéu cau khai kién ctia Cong ty TNHH Thuong mai
ky thuat Q vé viée tuyén bd hop ddng c6 hiéu luc va yéu cau Cong ty TNHH
Nha hang 4m thuc V phai tra cho Cong ty TNHH Thuong mai ki thuét Q sé tién
669.500.000 dong;

7 2. Chap nhan mot phan yéu cdu phan té ciia Céng ty TNHH Nha hang
am thuc V,

2.1. Hiy bo toan bd Hop dong kinh t€ s 1704/CCLDTB ky ngay
27/12/2017 (va céc Phy luc hop dong kem theo) gitta Cong ty TNHH Thuong
mai k¥ thuat Q va Céng ty TNHH Nha hang am thyc V.

2.2. Bugc Cong ty TNHH Thuong mai ky thuat Q hoan tra cho Cong ty
TNHH Nha hang am thuc V s6 tién da nhan 13 1.950.000. 000 dong (mot ty chin
tram nam chuc nghin dong); budc Cong ty TNHH Nha hang am thuc V hoan tra
cho Cong ty TNHH Thuong mai ky thuét Q 04 bo thang may (chi tiét ban ké
may moc thiét bi kem theo ban an s6 25/2020/KDTM-ST ngay 30/9/2020)
Nghia vu hoan tra dugc thuc hién dong thoi gitra hai bén.
Ké tir ngay c6 don yéu cau thi hanh 4n ctia ngudi duoc thi hanh an cho
dén khi thi hanh an xong néu bén phai thi hanh an chdm thyc hién nghia vu tra

tra tién thi phai chiu thém tién 14i cta s6 tién cham thi hanh an theo muc 14i suét
quy dinh tai khoan 2 DBi¢u 468 B0 luat Dan sy nam 2015.

2.3 Khong chap nhén yéu cau cua Cong ty TNHH Nha hang am thyc V
v€ viéc budc Cong ty TNHH Thuong mai k¥ thuat Q phai tra so tién lai la
406.867.500 dong.

_ 3. Dinh chi xét xir yéu cau phan t6 cia Cong ty TNHH Nha hang am thyc
Vvé viéc buoc Cong ty TNHH Thuong mai k¥ thuat Q phai boi thuong thiét hai
sO tien 134.375.000 dong.

4. Chi phi t6 tung: Cong ty TNHH Thuong mai ky thuat Q phai chiu
1.000.000 ddng (mdt triéu), dugce khau trir vao sb tién tam tmg da nop.
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5. V& an phi kinh doanh thuong mai so tham:

Nguyén don Cong ty TNHH Thuong mai k¥ thudt Q phai chiu 33.780.000
d6ng, dugc trir vao sb tién 15.370.000 dong (mudi lam triéu ba tram bay muoi
nghin) tam tng an phi d3 ndp theo bién lai thu tam Gmg an phi s6 0024793 ngay
16/01/2019 cua Chi cuc Thi hanh an dan sy thanh phé A, tinh Binh Duong.
Cong ty TNHH Thuong mai k¥ thuat Q con phai nop 18.410.000 dong (mudi
tam triéu bon trim muoi nghin dong).

Bi don Coéng ty TNHH Nha hang a am thuc V phai chiu 20.274.700 dong
(hai muoi triéu hai trim bay muoi bdn nghin bay trim), dugc trir vao sb tién
12.300.000 dong (muoi hai triéu ba trim nghin) tam tng an phi da nop theo bién
lai thu tam Grng an phi s6 0046710 ngay 05/6/2020 ctia Chi cuc Thi hanh 4n dan
su thanh phd A, tinh Binh Duong. Céng ty TNHH Nha hang am thyuc V con phai
ndp 7.974.700 ddng (bay triéu chin trim bay muoi bon nghin bay tram).

6. V& an phi kinh doanh thuwong mai phic tham:

Nguyén don Cong ty TNHH Thuong mai ky thudt Q khong phai chiu, Chi
cuc Thi hanh 4n dan su thanh phd A, tinh Binh Duong tra lai cho Cong ty
TNHH Thuong mai k¥ thuat Q sd tién 2.000.000 dong (hai triéu déng) theo Bién
lai thu tam ng an phi s6 0047471 ngay 15/10/2020.

Bi don Cong ty TNHH Nha hang am thuc V khdng phai chiu, Chi cuc Thi
hanh an dan sy thanh phd A, tinh Binh Duong tra lai cho Cong ty TNHH Nha
hang 4m thuc V s6 tién 2.000.000 dong (hai triéu dong) theo Bién lai thu tam
g an phi s6 0053033 ngay 22/10/2020.

Trudng hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh &n
hoac bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luét Thi hanh
an dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN — CHU TOQA PHIEN TOA
- TAND thanh pho A; :

- Chi cuc THADS thanh phd A;
- Cac dug‘ng su;
- Luu: TS HCTP, Toa KT, HSVA. (Pa ky)

Pao Minh Da
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