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- Thanh phéan Hgi dong xét xir phuc tham gom co:

Tham phan - Chu toa phién toa: Ba Nguyeén Thi Thiy

Cac Tham phan: Ong Truong Chi Anh

Ba Tran Thi Thu Nam

- Thuw ky phién toa: Ba Hoang Thi Thu Hién- Tham tra vién chinh- Toa an
nhan dan Thanh phd Ha Noi

- Pai dién Vién kiém sdt nhén dan Thanh phé Ha Néi tham gia phién toa:
Ba Ngo Phuong Lién- Kiém sat vién

Ngay 01 thang 11 nam 2021, tai tru s& Toa an nhan dan Thanh phé Ha Noi
md phién toa xét xtr phuc tham cong khai vu an dan sy thu 1y s6 284/2021/TLPT-
DS ngay 14 thang 7 nam 2021 vé viéc “Tranh chap tai san chung” ; do Ban 4n dan
su so tham s6 13/2021/DS-ST ngay 12/4/2021 ctia Toa 4n nhan dan quan Hoan
Kiém bi khang cdo, theo Quyét dinh dua vu 4n ra xét xtr s6 382/2021/QPPT-DS
ngay 18 thang 10 nam 2021; gitra cac duong su:

Nguyén don: Anh Phan Vi C, sinh nam 1970; PKHKTT: phuong Hang
Bai, quan Hoan Kiém, thanh pho Ha Noi;

Hién tra tai: phuong Quan Hoa, quin Cau Gidy, thanh phd Ha Noi.

Bi don: 1. Ba V6 Thi Kim K, sinh nam 1947; Tru tai: phuong 13, quan 10,
thanh phd H6 Chi Minh

2. Ba Vo Thi Kim D, sinh nam 1952; Tru tai: phuong Hang Bai,

quan Hoan Kiém, thanh phé Ha Nou.

Pai dién theo 1y quyén cia ba K va ba D: Ba Lé Hoang L, sinh nim 1961;
Pia chi: phuong Pong Xuan, quan Hoan Kiém, thanh phdé Ha Noi. (Gidy ty quyén
cong ching sé 5775 1ap ngay 14/12/2019 va Gidy uy quyén s6 cong chimg 04811
ngay 05/6/2020)



3. Ong V6 Nguyén H, sinh nam 1959; Tr tai: phuong Hang Bai, quan Hoan
Kiém, thanh phd Ha Nbi.

Ngudi ¢é quyén loi va nghia vu lién quan: Uy ban nhan dan quan Hoan
Kiém, Ha Noi;

Tru so: 126 Hang Trng, phudng Hang Tréng, quan Hoan Kiém, Ha Noi

Nguoi dai diéntheo phdp Iugt: Ong Pham Tuin Long_ Chu tich Uy ban nhan
dan quan Hoan Kiém

Ngwoi khang cao: Ong H, ba K, ba D, anh C

NOI DUNG VU AN

Theo don khéi kién va céc tai ligu c6 trong ho so vu d,n nguyén don |1
Anh Phan Vi C trinh bay:

Me d¢ anh 1a ba V& Thi Kim Th luc con song 1a dong sé hitu chung véi cac
6ng Ba V& Thi Kim K, V& Thi Kim D, V& Nguyén H mot khéi tai san 1a bat dong
san tai dia chi phuong Hang Bai, quan Hoan Kiém, thanh phé Ha Noi theo Giay
ching nhan quyén so hitu nha & va quyén sir dung dat ¢ sb 010505601920660 do
Uy ban nhan dan quan Hoan Kiém cap ngay 02/12/2008. Ngudn gbc bat dong san
trén 1a do 6ng, ba ngoai anh 1a cu V3 Th va cu Nguyén Thi L dé lai cho 4 nguoi
con trong d6 c6 me anh 1a ba Vo Thi Kim Th.

Anh 12 con trai duy nhét ciia 6ng Phan Canh Nh va ba V5 Thi Kim Th. Ngay
08/02/2016, me anh bi bénh ning va qua doi. Khi mat me anh khong dé lai di chuc.
Anh 12 thira ké duy nhét cia me anh 13 ba V& Thi Kim Th. Sau khi me anh mat mot
thoi gian, anh da nhiéu lan gip g& lién lac, nhd nguoi dai dién cia anh thay mat
anh 1am viéc voi cac Ong V6 Nguyén H, Ba V6 Thi Kim K, ba V& Thi Kim D dé
nghi 1am thu tuc chia tai san chung, chuyén doi quyén sé hitu hop phap theo quy
dinh cta phap luat phan tai san 1a bat dong san trén ciia me anh cho anh nhung
khong dugc.

Ngay 30/3/2017 tai Van phong cong ching Lac Viét thanh phd Ha Néi, anh
d4 tién hanh tha tuc khai nhan di san thira ké d6i vé6i di san thira ké cua bd me anh
la mot phan trong khéi bat dong san tai phuong Hang Bai, quan Hoan Kiém, thanh
ph6 Ha Noi. Tuy nhién, anh khong thé cung cap ban goc Gidy chimg nhan quyén
so hitu nha & va quyén st dung dat ¢ sd 010505601920660 do Uy ban nhan dan
quan Hoan Kiém cép ngay 02/12/2008 do cac 6ng Ba Vd Thi Kim K, V& Thi Kim
D, V& Nguyén H tir chdi yéu cau cong ching phan chia di san ctia me anh cho anh.

Do d6, anh dé nghi Toa an chia tai san chung 13 % gia tri bat dong san tai
phuong Hang Bai, quan Hoan Kiém, thanh phd Ha No6i cho me anh 13 ba V& Thi
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Kim Th, ky phﬁn cua me anh anh xin nhan bﬁng tién mit. Néu céc d@)ng bi don
khong thanh toan duogc % gia tri nha cho anh thi anh yéu cau chia khdi tai san bang
hién vat. Cu thé 1a Ong H va ba D & phong 21, anh va ba K ¢ phong 19, vi P19 bé
hon nén anh dé nghi dugc chia thém phﬁn dién tich phu dé 2 phﬁn dién tich hai nha
bang nhau.

Bi don 1a Ong V6 Nguyén H trinh bay: Ong khong ddng y véi yéu cau
khoi kién ctia Anh Phan Vil C. Viéc anh C néi nhiéu 1an lién hé dé yéu cau chia tai
san va noi me anh voi may chi em dng tao nén khéi tai san chung 1a khong dung.
Nhiing tai liéu anh C cung cap khong du dé yéu cau chia tai san chung.

Nha tai phuong Hang Bai, quan Hoan Kiém, thanh ph Ha No6i do me 6ng 13
cu Nguyén Thi L dtng tén hop dong thué nha ciia Nha nude tir nim 1963. Dén nim
2000, Thu tudng Chinh phii ban hanh Quyét dinh s6 20 ngay 03/12/2000 vé viéc hd
trg nguoi hoat dong Cach mang tur trudc Cach mang thang 8/1945 cai thién vé nha
. Khoang nam 2002, S¢ Tai nguyén mdi trudng va nha dat co thong bao cho gia
dinh 6ng vé viéc chuyén ddi sang cin ho khép kin tai khu d6 thi méi Dinh Cong.

Ngay 19 thang 4 nim 2004, bon chi em 6ng gom ba Th, ba K, ba D va ong da
lam don gui truc tiép cho S¢ Tai Nguyén mdi trudong va Nha dat xin & lai nha cii va
hd trg thém dién tich mai. Bon chi em 6ng cung thong nhat khong nhan dién tich
can ho méi tai khu d6 thi Pinh Céng ma ¢ lai can ho cii dé tho tu. Thoi diém nay,
nguyén vong cua chi em 6ng duoc ghi nhan tai Diéu 230, 234 va 238 B9 luat Dan
su ndm 1995 (quy dinh xé4c 14p quyén s& hitu theo thoa thudn, theo tip quan va chia
so hitu cong dong).

Niam 2006, Uy ban nhan dan thanh phé Ha Noi ban hanh Quyét dinh 1599
ngay 31/3/2006 vé viéc hd tro cai thién nha cho 12 gia dinh can bd 130 thanh cach
mang. Tai Diéu 3 c6 ghi rd “Giao s¢ TNMT va nha d¢at UBND cac quan... Hoan
Kiém... c6 trach nhiém giai quyét huéng dan 12 ho gia dinh lao thanh cach mang
lam thu tuc ho so giai quyét ché d6 va cip gidy ching nhin quyén st dung dét tai
can ho khong khép kin cii va can ho méi theo quy dinh hi¢n hanh”. Cung nam 2006
do khong nhan can hg tai Pinh Cong nén 4 chi em 6ng da nhan tién % can ho duoc
cap (mdi nguodi 70.000.000 dong). Nam 2008, bdn chi em dng duge Uy ban nhan
dan quan Hoan Kiém, thanh phd Ha Noi cdp Gidy ching nhan Quyén so hitn nha &
va Quyén str dung dat & s6 010505601920660 ngay 02/12/2008. Tai thoi diém nay chi
em 6ng khdng co ¥ kién gi.

Nay anh C can cr vao Gidy ching nhan quyén so hitn nha & va quyén s
dung dat & do UBND quan Hoan Kiém cap cho 4 chi em 6ng nim 2008 ma doi chia
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tai san chung thi ong khong dong y vi 4 chi em ong di c6 don ngay 16/4/2004 d&
nghi gilr lai 2 can hd nay lam noi tho ty va luu gitr lai ky ni€ém cua cha me¢ ong va
d3 duogc S Tai Nguyén mdi trudng va Nha dat chap nhan. Khi x4c dinh day 1a di
san tho cing thi khong dugc chia.

Ong H c6 don phan t6 yéu cau hiy Gidy chimg nhan quyén sé hitn nha ¢ va
quyén st dung dit & do UBND quan Hoan Kiém cép cho 4 chi em dng nam 2008 vi
khong ghi rd 1a tai san nay dung vao viéc tho tu nhu don ngay 19/4/2004 cua chi
em 6ng va khong dang véi Quyét dinh 1599 ngay 31/3/2006 ciia UBND thanh phd
Ha Noi vé hd tro cho 12 hod gia dinh 130 thanh cadch mang.

Tai phién toa so tham, Ong H yéu cau hiy Quyét dinh 1684 vé viéc cip Gidy
chtng nhan quyén so hitn nha & va quyén st dung dat ¢ ngay 02/12/2008 cua Uy
ban nhan dan quan Hoan Kiém do ¢ 8 sai pham:

1. Khong van dung Quyét dinh 1599/QP-UB ngay 31/3/2006 cia Uy ban
nhan dan thanh ph6 Ha Noi d6i voi truong hop cu thé cua cha ong.

2. Khong ap dung Quyét dinh 20/2000/QD-TTg ngay 03/2/2000 ctua Thi
tuéng chinh phii vé hd trg nha o.

3. Khong ¢ dinh muc khoan tién ma céc ong ba phai nop theo Piéu 7 Nghi
dinh 61/CP cua Chinh phu ngay 05/7/1994

4. Khong c6 cong doan xir Iy khoan tién ma cac ong ba phai ndp

5. Vi pham Diéu 6 Luit Nha & vé hanh vi bi nghiém cam, va Diéu 208 B
luat Dan su 2015 x4c 1ap sé hitu chung

6. Lam trai quyét dinh 1599 Ia vi pham Diéu 6 khoan 2 Luat T6 tung hanh
chinh

7. Uy ban khong cung cép Quyét dinh 1684 cho nguoi dan 1a da loai bo
quyén khiéu nai t6 cao hop phap ctia ngudi dan

8. Vi pham Piéu 179 khoan 2 diém a Luat Nha ¢ nim 2014 (muc 2) khong
thuc hién chinh sach hd trg vé nha &, khong x4c dinh nghia vu tai chinh vé nha &
theo Nghi dinh 61/CP

Truong hop don ngay 19/4/2004 cta 4 chi em 6ng khong duoc chip nhan thi
dé nghi khoi phuc don ngay 17/10/2002 cuacha 6ng la 6ng V6 Th giri Giam doc So
dia chinh thanh phdé Ha Noi, xin rat lai don da giri ngay 10/9/2002 vé viéc dong y
thi hanh khoan hd tro nha tai Khu d6 thi méi Dinh Cong.

Bi don l1a Ba V6 Thi Kim K c¢6 ban trinh bay nhw sau:

Cha me ba 1a cu V6 Th va cu Nguyén Thi L ¢6 4 ngudi con:

V& Thi Kim Th - sinh nim 1940, chét nim 2016



VO Thi Kim K - sinh nam 1947

Vo Thi Kim D - sinh nam 1952

V0 Nguyén H - sinh nam 1958

Ca ba Th, ba D, Ong H déu c6 ho khau thudng tra tai cin ho khong khép kin
tai phuong Hang Bai, quan Hoan Kiém, Ha Noi. Ba K ¢6 ho khau thuong tra va
dang sinh sdng tai thanh phd HO Chi Minh.

Hai phong tai phuong Hang Bai, quan Hoan Kiém, thanh phd Ha Noi duoc
Vién duoc liéu Trung wong cip cho cha me ba vé6i hinh thire cho thué theo gia nha
nuéc tr nim 1966. Pén ngay 03/02/2000 Chinh phu d3 ra quyét dinh sb
20/2000/Qb-TTg vé viée hd trg nguoi hoat dong cach mang tur trude Cach mang
thang 8 nam 1945 cai thién nha ¢. Ngay 18/3/2000, cha ba di nop hd so mua nha &
thudc s hitu Nha nudc theo Quyét dinh s6 20/2000/QD-TTg. Ngay 30/8/2000, cha
ba d3 lam don gui co quan chtrc nang dé nghi Nha nude xét tiéu chuan “Lio thanh
cach mang” (hoat dong tir nim 1929-1930) cia me ba 1a cu Nguyén Thi L (sinh
nam 1914, chét nam 1976) va tiéu chuin “Tién khoi nghia” cua cha ba.

Ngay 31/3/2006, cha ba 14 cu V& Th, da nghi huu va sinh sng cing 4 nguoi
con 14 4 chi em ba tai dja chi trén. Uy ban nhan dan thanh phd Ha Noi da ra quyét
dinh cap quyén so hitu can ho néu trén cho cha ba.

Vi vay, thuc té ba Vo Thi Kim Th khong thé co cong trong viéc tao dung tai
san trén nhu anh C trinh bay. Hién nay, anh C dang thuong tra tai 109A4 - phuong
Quan Hoa, quan Cau Gidy, Ha Noi (12 tai san thira ké ctia cha me anh C) dién tich
khoang 180m?, rong rdi dit dé anh C cung vo con sinh song. Ngoai ra anh C con
cho thué mot phﬁn dién tich dé c6 thém tién sinh hoat. Do xui giuc cua vg, anh C
da c6 hanh vi khoi kién doi phan chia tai san tai phuong Hang Bai, quan Hoan
Kiém, thanh phé Ha Noi ma khong nghi dén hoan canh cua di va cau minh 1 ba D
va Ong H hién nay. Anh C bi bénh tdm than, khong 1am chu duoc ban than, ludn
phai phu thudc vao vg, nghe 101 vo xti giuc ki¢n nguoi than rudt thit trong gia dinh
dé tranh chap tai san.

Bén chi em ba da 1am giéy cam két gt lén S& dia chinh Ha No6i véi ndi dung
giit lai 02 can ho néu trén dé 1am noi thd cliing va tuéng nhé dén cha me nhu Ong H
trinh bay.

Chi gai ba 1a V5 Thi Kim Th da mat, hién tai con 02 nguoi em rudt cta ba la
ba V& Thi Kim D va Ong V& Nguyén H dang sinh sdng tai dia chi trén, co cudc
song rat kho khan. Néu phai ban nha dé tra tién thira ké cho anh C thi ho khong c6
nha dé ¢, gia dinh s& khong c6 noi dé hop mit cung gid, tudng nhé dén cha me. Ca
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ba chi em ba thong nhéat “khong ban, khong phan chia tai san ra nho 1é dé lam tai
san riéng”. Ba nhét tri voi yéu cau phan té cia Ong H.

Bi don ba Vo Thi Kim D trinh bay:

Ngudn goc 02 phong tai phuong Hang Bai, quan Hoan Kiém, thanh phd Ha
Noi voi dién tich 1a 12m? va 20m? ctia co quan Vién dugc liéu Trung wong phan
cho me ba theo ché do thué nha cia Nha nudc tir ndm 1966, 1a 02 trong s6 05
phong & cung st dung chung mot cong trinh phu dién tich 20m? 13 bép nha tim va
vé sinh trong % mdi ting cta 02 nha tap thé 4 ting Al va A2 phd Tran Qudc Toan
dugc nha nude xdy dung nim 1963 cung khu tap thé Nguyén Cong Trir. Nam 1966,
dan cu duoc phan lan lugt vé& ¢. Sau gan 20 nim cu ngu ¢ nhiéu bt tién vi dung
chung cong trinh phy nén tor nam 1983 cac gia dinh ty phan cong cong trinh phu
chung thanh cong trinh phu riéng ciia mdi nha. Hai phong 19 va 21 cta b me ba
cling duoc chia 8m? cdng trinh phu tir nim 1983.

Ngay 03/02/2000, Chinh phu ra quyét dinh vé viéc hd tro ngudi hoat dong
cach mang tir truéc Cach mang thang 8 nim 1945 cai thién nha ¢ theo Quyét dinh
s6 20/2000/QD-TTg ciia Thu tudng chinh phi. Ngay 31/12/2002, cha ba dugc Uy
ban nhan dan thanh phé Ha Noi xét duyét ra quyét dinh cip quyén so hiru 02 phong
& 19 va 21 (P201 va P202 méi) dién tich 12m? va 20m?, cong trinh phy 8m? thanh
cin ho khong khép kin 02 phong 40m? theo tiéu chuan ldo thanh cich mang nim
1930 ctia me ba 12 cu Nguyén Thi L va tiéu chuan tién khoi nghia trudc Cach mang
thang 8 nam 1945 cua cha ba 1a cy V8 Th trude khi mat thang 12/2002.

Trong thoi gian tir khi con thué nha cho dén khi dugc so hitu can ho 2 phong
khong khép kin néu trén, cha me ba da dong ¥ cho chi gai ba 12 V6 Thi Kim Th va
chong 1a Phan Canh Nh duoc ¢ mot cian phong 12m? tir nim 1969 dén nam 1991 vi
ba Th bi tan tat tir bé ma chong ba Th thi khong c6 nha. Nam 1991, khi vo chong
ba Th dugc phan nha tai noi khac, cha ba da yéu cau vo chong ba Th tra lai phong
dé cho ba V& Thi Kim D va Ong V6 Nguyén H ¢ vi trude d6 ba D, Ong H & cung
trong phong 20m? qua chat hep. Theo ba thi ba Vo Thi Kim Th khong ¢ cong
trong vi¢c tao dung tai san nhu trinh bay cia Anh Phan Vi C.

Vi 1a can ho khong khép kin nén nim 2004, theo Quyét dinh 20/2000/QP-
TTg cta Thu tudng chinh phu - Ban 61 S& Tai nguyén méi truong va Nha dét da co
Quyét dinh hd trg cai thién nha & cho gia dinh 4 chi em ba chuyén sang can ho
khép kin 91m? & khu Tai dinh cu Dinh Coéng, quan Hoang Mai, Ha Noi. Ca 4 chi
em ba da cung ban bac va théng nhét khong nhéan cdn hd méi tai Khu tai dinh cu



Pinh Cong ma & lai can ho 02 phong néu trén mic du khong khép kin nay dé lam
noi thd tu va luu giit nhimg ky niém 40 ndm ma cha me ba d séng & day.

Truong hop Toa van chia phan dién tich cho anh C trong khéi tai san chung
thi ba khong dé nghi chia riéng tirng phan cho mdi ngudi ma phan con lai van gii
lam tai san chung dé ¢ va thd clng. Dé nghi chia cho anh C mét phan dién tich
phong 19, riéng dién tich phu (bép va khu vé sinh) do két ciu nha nén dé nghi dé sir
dung chung, khéng chia tach. Néu anh C dugc chia phan dién tich nhé hon dién
tich mdi ngudi duge huong thi s& nhan tién chénh léch so voi phan dién tich con
thiéu. Ba dé nghi ba K, Ong H va anh C phai thanh todn cho ba tién stra chita nha,
mdi nguoi V4 gia tri stra chita nhu gia Hoi dong dinh gia dd xac dinh néu phai chia
nha.

Nguwoi ¢6 quyen loi, nghia vu lién quan - Uy ban nhéin dian quin Hoan
Kiém do 6ng Pham Tuin Long dai dién c6 y kién bang viin ban giri Toa an:

Nguoén gbc cin ho tai phudng Hang Bai thudc s hiru nha nude. Can ¢ theo
hd so ban nha do Xi nghiép quan 1y nha Hoan Kiém chuyén dén, ngay 02/12/2008,
Uy ban nhan dan quin Hoan Kiém cap Gidy chting nhan quyén so hitu nha ¢ va
quyén st dung dat ¢ s6 010505601920660 cho dong so hitu: Ong V& Nguyén H, ba
V& Thi Kim Th, Ba V& Thi Kim K, ba V& Thi Kim D tai P19+21-A2 tap thé Tran
Quéc Toan cin cir theo Quyét dinh sd 38/2005/QD-UB ngay 29/3/2005 ctia Uy ban
nhan dan thanh phé Ha Noi vé viéc ban hanh quy trinh ban nha thudc so hitu nha
nudc cho nguoi dang thué theo Nghi dinh 61/CP ngay 05/7/1994 cua Chinh phu.
Pé nghi Toa giai quyét vu an theo phap luat.

*Gi4 trj tai san tranh chap: Hoi dong dinh gia xac dinh gia tri quyén s¢ hitu
nha tai phuong Hang Bai c6 gia tri 1a 41,8m? x 42.000.000 dong/m? =
1.755.600.000 dong;

Trong d6 gia tri sira chira, cai tao cua ba D 1a: 26.122.000 dong.

Ban 4n so' thim sé 13/2021/DS-ST ngay 12/4/2021 cia Toda an nhan dan
quéin Hoan Kiém xir:

1. Chap nhan yéu cau khoi kién ciia nguyén don - Anh Phan Vii C vé viéc
yéu cau chia tai san chung tai phudng Hang Bai, quian Hoan Kiém, thanh phé Ha
Noi

2. Khoéng chap nhan yéu cau phan t6 cia Ong V6 Nguyén H.

3. Xac dinh P19+21 (nay la P201+202) nha A2 tip thé Tran Qudc Toan,
phuong Hang Bai, quan Hoan Kiém, thanh phd Ha Noi di dugc Uy ban nhan dan
quan Hoan Kiém cip Gidy chimg nhan quyén so hitu nha & va quyén sur dung dat &
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s6 010505601920660 ngay 02/12/2008 dang tén ba V& Thi Kim Th, V& Thi Kim
K, V6 Thi Kim D va Ong V& Nguyén H, I tai san chung cta ba V& Thi Kim Th
(nay 1a Anh Phan Vil C 1a nguoi thira ké hop phép cua ba Th), Ba V6 Thi Kim K,
ba V& Thi Kim D va Ong V6 Nguyén H, c6 gia tri 1.755.600.000 d¢dng. Anh C
(ngudi thira ké hop phdp cua ba Th) duoc hwong ¥ gid tri twong duong
438.900.000 dong

4. Chia cu thé theo hi¢n vat:

+ Chia cho anh C % can ho s6 19 (nay 1a phong 201) phia sat tuong trong
cling cta can hd co dién tich 6,1m2, ¢é gié tri 256.200.000 d6ng.

+ Y dién tich con lai ctia can ho s6 19 phia sat khu phu va toan bo dién tich
cua can ho s6 21 (nay la phong 202) chia cho cac dng ba Th, Diéu, Hing.

+ Khu phu (gbm bép va khu vé sinh) dién tich 8,93m?, c6 gia tri
375.060.000 dong, sir dung chung cho ca 2 phong 19 va 21 (nay la phong 201 va
202) nha A2 tap thé Tran Qudc Toan.

+ Ba K, Ong H, anh C, mdi ngudi c6 trach nhiém thanh toan cho ba D ¥4 tién
tu tao, stra chita hai can ho tuong duong véi 6.530.500 dong.

+ Ba K, ba D va Ong H c6 trach nhiém thanh toan cho anh C so tién
89.040.000 dong la gia tri phan dién tich ma anh C duoc chia it hon 2,12m?2,

Ngoai ra ban an so thim con quyét dinh vé an phi va quyén khang céo cta
cac duong su.

Ong H, ba D, ba K, anh C déu c6 khang cao.

Tai phién toa hom nay:

- Anh C trinh bay: Vi cac bi don khong ddng ¥ thanh toan tién cho anh ky
phan ciia me anh thi dé nghi chia cho anh di 8 m2 phong & tai P 19.

- Ong H vAn giit nguyén yéu cau phan to dé nghi huty Gidy chimg nhan quyén
sir hiru nha & va quyén sir dung dat &, dé nghi ghi 10 tai san tranh chap dung lam
noi tho tu va luu gilt ky niém cua cha me¢ ong.

- Ba D, Ong H va Nguoi dai dién theo Gy quyén cta ba D, ba K dé nghi Hoi
ddng xét xir xem xét vé cong sttc quan 1y, ton tao, dong thué, duy tri tai san tranh
chap cho ba D, Ong H; dé nghi chia chung ky phan cia Ong H, ba D, ba K ca hai
phong 19 va 21 (nay 1a phong 201 va 202) nha A2, tap thé Tran Québc Toan.

Pai dién Vién kiém sat nhan dan thanh phd Ha Ngi phat biéu y kién vé
viéc tuéin theo phap luat t6 tung ciia Thim phan va Hoi dong xét xir, Thu ky
toa 4n va ciia cac dwong sy trong qua trinh giai quyét vu an nhu sau:



+ Tham phan, Hoi dong xét xir va Thu ky Toa an da thyc hién ding quy dinh
cua Bo luat TH tung dan sy tur khi thu 1y vu an cho dén trude khi nghi an.

Céac duong sy chap hanh t6t quyén va nghia vu té tung dugc phap luat quy
dinh.

Vé hudng giai quyét vu an: Sau khi phan tich noi dung vu an, dai dién Vién
Kiém sat dé nghi H61 déng x¢ét xu: Stra mot ph?ln ban 4n so tham, chép nhan mot
phan khang cao ctia Ong H, ba D, ba K: Trich cong strc cho Ong H, ba D trude khi
chia tai san chung; Anh C khong c6 nhu cau buc thiét vé chx & va dién tich 2 cin
ho khong khép kin khong thé chia nho dé sir dung vi anh huong dén két cau can ho
nén dé nghi chia toan b 2 cin ho nay cho ba D, Ong H, ba K sir dung chung trén
co sO thanh toan ky phan cho anh C. Khéng chap nhan yéu cau phan t6 caa Ong H
vé viéc hity Gidy chimg nhén quyén st hiru nhd & va quyén st dung dat ¢ do
UBND quan Hoan Kiém cap ndm 2008 cho Ong H, ba D, ba K, ba Th.

NHAN PINH CUA TOA AN

Sau khi nghién ciru cac tai liéu co trong hé so vu dn dwoce tham tra cong khai
tai phién toa, can cur vao két quad tranh ludn tai phién toa, y kién cua dai dién Vién
Kiém sat NDTP Ha Néi, Hoi dong xét xir nhdn dinh:

1. Vé viéc cap giay chung nhan quyén so hitu nha & va quyén sir dung dat ¢
tai P19+21 nha A2 khu tap thé Tran Qudc Toan, phuong Hang Bai, quan Hoan
Kiém, thanh phé Ha Noi. Nhan thay:

Ba Nguyén Thi Ly dtng tén Hop dong thué nha sé 01 ngay 05/02/1966 dién
tich 12,0m? tai P19 nha A2, Tap thé Tran Quéc Toan. Ong V6 Th - ding tén Hop
ddng thué nha sb 15 ngay 01/3/1977 dién tich 20,0m? tai P21 nha A2, Tap thé Tran
Quéc Toan. Ngay 30/3/1995 6ng V6 Th c6 don xin sap nhap hop ddng thué nha tai
P19 va 21 nha A2, Tap thé Tran Quéc Toan. Ngay 23/10/1995 Xi nghiép kinh
doanh nha Hoan Kiém (nay l1a Xi nghiép quan ly va phat trién nha Hoan Kiém) béo
c4o Cong ty kinh doanh nha s6 2 (nay 1a Cong ty TNHH MTV quan ly va phat trién
nha Ha Nbi) vé viéc sap nhap hop dong thué nha caa ho 6ng V& Th tai P19 + 21
nha A2, Tap thé Tran Qudc Toan. Ngay 20/3/1996 Cong ty kinh doanh nha s6 2 ¢6
Thong béo s6 207/QL-KD vé viéc ky hop dong thué nha tai P19+21 Tap thé Tran
Quéc Toan.

Ngay 08/4/1996 6ng V& Th ky hop ddng thué nha (cha hop dong) sé 9422
dién tich 41,8m? tai P19+21, nha A2, khu tap thé Tran Qudc Toan. Thanh vién
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trong hop dong thué nha gém 05 ngudi: V6 Th, V6 Thi Kim D, V& Nguyén H,
Nguyén Hoang Duong, VO Thi Kim Th. Ngay 14/3/2002 6ng V& Th c6 don mua
nha theo ND61/CP, don ¢6 xac nhan cuia UBND phuong Hang Bai.

Vi can ho s6 19 va 21 thudc dién can ho khong khép kin, Ban 61- So Tai
nguyén, moi truong va Nha dit cho chuyén d6i nha ¢ sang can ho khép kin sb 218,
tang 2, nha 5 ting CT-1A- Khu d6 thi Pinh Céng theo don xin d6i nha & caa 6ng
V& Th thang 11/2002. Ngay 15/12/2002 6ng V6 Th chét. Ngay 19/4/2004, cac 6ng,
ba: V6 Thi Kim Th, V6 Thi Kim D, V6 Thi Kim K, V& Nguyén H cung ky don
“Pon xin ¢ lai nha cii va hd trg thém dién tich & mai” vai ndi dung: “Bon chj em
chling t6i gom ba con gai va mét con trai cua ong V6 Th va ba Nguyén Thi L da
cuing nhau ban bac va di d@én théng nhdt bén diém:

1/ Khéng nhdn can hé méi dwoc doi tai Khu dé thi méi Binh Cong, quyét
dinh & lai cin hé cii tai phong Hang Bai dé tho tw va heu giir lai nhiing ky niém
xua hon 30 ndm ma cha me chiing t6i dd song & day, tir nhitng nam 1966.

2/ Kinh dé nghj S¢ Tai nguyén, méi trieong va Nha dat 1am tha tuc cdp gidy
chitng nhdn Quyén sé hitu cdn hé tai phwong Hang Bai cho cha tdi 1a V& Th va bén
chi em chiing t6i dwoc thira kKé nhue néi ¢ trén.

3/ Kinh dé nghi S¢ Tai nguyén, méi truong va Nha ddt xem xét gigi quyét
néu cé thé, cdp cho ching toi thém mét dién tich nao dé ngodi cin hé cii dang &
nay dé bon chi em chiing téi dwoc cdi thién thém vé noi an chon 6.

4/ Chiing toi cam két sé khong c6 khiéu ngi gi thém sau nhitng d@é nghi nay.”

Lién s&: S¢ Tai nguyén, mdi trudng va Nha dat- Lao dong Thuong binh va
X& hoi co To trinh s6 833/TTr-LS bao cao va duoc UBND Thanh phé chap thuan
giai quyét hd trg cho gia dinh 6ng V& Th duoc & lai hd tro tai can ho khéng khép
kin cii, duoc cip ¥ can hd méi va duge mua % can ho con lai (cua cin hé méi xét
thém) tai P311, ting 3, nha 9 tang CT1A khu d6 thi Pinh Cong, Hoang Mai, Ha
Noi véi dién tich 91,46 m2 san(1/2 dién tich duoc hd trg, Y2 dién tich phai nop tién
Vi s6 tién 13 271.087.4404).

Ngay 23/01/2008 ba V6 Thi Kim D (la con dng V& Th) ky Hop déng mua
ban s6 10390/HPMBN véi Cong ty quan Iy va phat trién nha Ha Noi (nay 1a Cong
ty TNHH MTV quan ly va phat trién nha Ha Noi) véi dién tich nha & 1a 41,8m? (
P19+21 nha A2 TT Tran Qudc Toan). Theo tiéu chuan cia can b 130 thanh cach
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mang dugc quy dinh tai Quyét dinh 20/2000/QD-TTg ngay 03/02/2000 thi gia dinh
6ng V& Th khi chuyén d6i sang can hd khép kin thuoc nha ¢ nhiéu tang, nhiéu ho,
dugc mién toan bo tién nha, tién st dung dat va duoc hd trg thém 20.000.000 dong.
Ngay 24/6/2008, gia dinh 6ng V3 Th di thdng nhat trao toan bd quyén dugc ding
tén chi so hiru nha va chu st dung dét trong gidy chiing nhan cho nhiing ngudi nhu
sau: VO Thi Kim Th, V6 Thi Kim K, V6 Thi Kim D, V6 Nguyén H. Pon c6 xac
nhan chir ky cia UBND phuong Hang Bai.

Ngay 02/12/2008, can ho tai phuong Hang Bai, quan Hoan Kiém, thanh phd
Ha Noi d3 dugc Uy ban nhan dan quan Hoan Kiém cip Gidy chimg nhan quyén s
hitu nha & va quyén sir dung dat & s6 010505601920660 dung tén dong sd hitu 1a
cac 6ng ba Vo6 Thi Kim Th, Vo Thi Kim K, Vo Thi Kim D, V6 Nguyén H.

Ong V6 Nguyén H dé nghi hity Gidy chimg nhin quyén s hitu nha & va
quyén st dung dat & di cip cho 4 anh chi em ong ngay 02/12/2008 Vi cho rang
UBND quan Hoan Kiém da khong thuc hién dung theo don dé ngay 19/4/2004 cia
bdn chi em 6ng 1a gitt lai cin ho tai phuong Hang Bai 1am noi tho tw va luu giir lai
nhizng ky niém xua ctia cha me 6ng ma lai cap giay chang nhan quyén so hitu nha &
cho bén chi em éng.

Xét thay: can ho tai phuong Hang Bai 1a nha cua Nha nudc do Cong ty Kinh
doanh nha s6 2 Ha Noi dung ra ky hop dong cho thué nha ¢ déi v6i chii ho 1a ong
V3 Th, muc dich sir dung 2 cin ho nay 1a 1am noi . “Pon xin ¢ lai nha cii va ho tro
thém dién tich & mai” cia cac con 6ng V& Th dé ngay 19/4/2004 gui S¢ Tai
nguyén, moi truong va Nha dat véi nguyén vong duoc tiép tuc & lai 2 cin ho nay
khdng chuyén dén nha & mai va dé nghi cap gidy chung nhan quyén sé hitu nha ¢
cho bén chi em Ong H 12 ba V& Thi Kim Th, Ba V3 Thi Kim K, ba V& Thi Kim D,
Ong V& Nguyén H dong sé hiru. Nguyén vong duoc tiép tuc sir dung 2 cin ho nay
cua cac con 6ng VO Th da dugc chap nhan. Ba V& Thi Kim D 1a nguoi truc tiép ky
hop dong mua nha & ddi véi can ho tai phuong Hang Bai véi Cong ty quan 1y va
phét trién nha Ha Noi theo Nghi dinh 61CP. Trong hop dong mua nha & nay ciing
khong ghi noi dung mua nha dé sir dung vao muc dich “tho ty, luu gitt Ky niém caa
cha me”. Bén chi em Ong H 12 ba V& Thi Kim Th, Ba V3 Thi Kim K, ba V5 Thi
Kim D, Ong V& Nguyén H nhan duoc Gidy chiing nhan quyén sé hitu nha ¢ va
quyén st dung dat ¢ do UBND quan Hoan Kiém cép ngay 02/12/2008 nhung
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khéng c6 bét cir sy phan dbi, khiéu kién nao cho dén trude khi anh C khoi kién yéu
cau chia tai san chung.

Hon nita, don ngay 19/4/2004 c6 néu bbn chi em Ong H di thoa thuan va
théng nhat giir lai can ho tai phuong Hang Bai lam noi tho te VA luu giir lai nhitng
ky niém xua cua cha me nhung thyc té thi Ong H va ba D van sir dung 2 can ho nay
1am noi & tir trude dén nay. Tai “Thu di chac” cia ba Th 1ap ndm 2010 thi ba Th
cling thé hién ¥ chi cia ba 1a dé lai quyén loi ctia minh ddi v6i 2 can ho nay cho
anh C sir dung hodc nhan bang gia tri. Piéu nay ciling thé hién ba Th ciing d thay
d6i y chi dung 2 cin ho nay lam noi thd cing va luu giit ky niém cua cha me.

Nhu vay, c6 cin cir xac dinh UBND quan Hoan Kiém cap Giay ching nhan
quyén so hitu nha ¢ va quyén str dung dat & s6 010505601920660 ngay 02/12/2008
theo Ho so goc s6 1684/2008/QD cho cac dong so hitu, sir dung 1 ba V& Thi Kim
Th, Ba V Thi Kim K, ba V& Thi Kim D, Ong V6 Nguyén H d6i véi dién tich 41,8
m2 cin ho tai phuong Hang Bai 1a dung phap luat. Ban an so tham khong chap
nhan yéu cau phan t6 cia Ong H vé viéc hily gidy chimg nhan quyén st dung dat
va quyén so hitu nha & do UBND quan Hoan Kiém céap cho ba V& Thi Kim Th, Ba
V6 Thi Kim K, ba V& Thi Kim D va Ong V6 Nguyén H vé can ho cin ho tai
phuong Hang Bai 1a c¢6 can cu.

2. V& yéu cau chia tai sin chung ciia Anh Phan Vii C.

Anh Phan Vii C 14 thira ké duy nhat ctia 6ng Phan Canh Nh va ba V& Thi Kim
Th. Ba V6 Thi Kim Th 1a dong sé hitu tai san 1a can ho tai phuong Hang Bai, quan
Hoan Kiém, Ha Noi theo Gidy chirng nhan quyén so hitu nha ¢ va st dung dét & sb
010505601920660 do Uy ban nhan dan quan Hoan Kiém, thanh pho Ha Nbi cap
ngay 02/12/2008. Do d6 anh C c6 quyén yéu cau chia tai san chung 1a di san thira
ké cua ba V& Thi Kim Th tai can ho tai phuong Hang Bai, quan Hoan Kiém, Ha
Noi 1a pho hop v6i Pidu 219, 612, 613 Bo luat Dan su.

Tuy nhién, trude khi chia tai san chung can trich cong sttc quan 1y, t6n tao,
duy tri tai san ciia Ong H, ba D 14 nhiing ngudi truc tiép quan 1y, sir dung 2 cin ho
nay méi dam bao quyén lgi hop phap cho Ong H, ba D. Ban 4n so tham khong xem
xét cong stre ndy ctia Ong H, ba D 1a chua hop 1y.

Tri gia 2 can h0 sau khi trir gid tri cai tao, stira chita cta ba D con la:
1.755.600.000d - 26.122.000d = 1.729.478.0004
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Ong H c6 thoi gian quan 1y, st dung 1au hon ba D nén trich cong sic cho
Ong H twong ung sd tién 1a: 300.000.000d; trich cong stc cho ba D la
229.000.000d. Tong cong cdng sicc cua ba D (ca phan cai tao, stra chita) Ia:
255.122.0004

Tri gié tai san con lai 1a: 1.200.000.000d dwgc chia déu 1am 04 phan cho Ong
H, ba Th (do anh C hudng), ba K, ba D mdi ngudi huong 01 ky phan 1a:
300.000.000d

3. Chia hién vat:

Do dién tich 2 can hd nay chat hep va st dung chung dién tich cong trinh
phu, bép nén viéc chia hién vat cho ca 4 ngudi sé& gay kho khian trong viée st dung.
Mit khac, Ong H, ba D khong co6 chd ¢ khac; Ba K, ba D, Ong H c6 nguyén vong
chia chung dé giit lai 2 can ho nay 1am noi & cho ba D, Ong H va tho cing cha me,
t6 tién trong khi anh C khong c6 nhu ciu cap thiét vé chd & ciing co nguyén von
nhan bang gi4 tri nén HDXX chia toan bd dién tich 41,8m? can ho tai phudng Hang
Bai cho ba K, Ong H, ba D (trong d6 ky phan bang gia tri ciia ba K 1a 400.000d,
ciia Ong H la 700.000.000d, ctia ba D 1a 655.122.000d), budc ba K, Ong H, ba D
mdi nguoi phai thanh toan lai cho anh C s tién 1a 100.000.000d (mdt tram triéu
dong).

pé nghi cua dai dién VKS Ha Noi phu hgp véi nhan dinh cua Hoi déng x&t
XU.

4. V& an phi DSST: Cac duong phai chiu 4n phi dan su so tham theo ky phan
dugc chia. Tuy nhién ba K, ba D, Ong H déu 1a ngudi cao tudi nén duoc mién an
phi.

Anh C phai chiu an phi DSST Ia: 5% x 300.000.000d = 15.000.0004.

5. V& an phi DSPT: Do ban 4n so tham bi sira mot phan nén cac duong sy
khang céo khong phai chiu an phi dan sy phuc tham.

Vi cac Ié trén,

QUYET PINH

Cin ctr vao khoan 2 Piéu 308 Bj luat T4 tung dén su.

Sira mot phan ban 4n dan sy s6 13/2021/DS-ST ngay 12/4/2021 cta Toa an
nhan dan quan Hoan Kiém, Ha Noi. Cu thé:

Ap dung: DPiéu 207, 208, 209, 212, 219, 609, 613, 615, 649, 650, 651 Bo luat

Dan su; Nghi quyét sd 326/2016/UBTVQHI14 ngay 30/12/2016 cta Uy ban
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Thuong vu Quéc hoi quy dinh vé murc thu, mién, gidm, ndp, quan 1y va str dung an
phi va 1€ phi Toa an.

X

1. Chap nhan mot phan yéu cau khoi kién cia Anh Phan Vi C vé viéc chia tai
san chung 1a di¢n tich nha 41,8 m2 tai can h§ tai phuong Hang Bai, quan Hoan
Kiém, thanh phd Ha Noi .

1.1. Xac dinh dién tich nha 41,8 m2 tai can ho tai phuong Hang Bai, quan
Hoan Kiém, thanh ph6é Ha Noi theo Gidy ching nhan quyén s& hitu nha ¢ va quyén
stt dung dat & do UBND quan Hoan Kiém cdp ngay 02/12/2004, Ho so gbc sb
1684/2008/Qb c6 gia tri la 1.755.600.000d (Mot ty bay tram nam muoi lam triu,
sau tram ngan dong) 1a tai san chung cua ba V& Thi Kim Th, Ba V6 Thi Kim K, ba
V6 Thi Kim D va Ong V6 Nguyén H (trong d6 gia tri cai tao, sira chira cia ba D 1a
26.122.000d).

1.2. Trich cong stc quan ly, duy tri tai san caa Ong H 1a: 300.000.000d (Ba
tram triéu dong);

Cong stc quan ly, duy tri, ton tao stra chita cua ba D la 255.122.0004 (hai
trdm nam muoi lam triéu, mot trim hai hai ngan dong).

1.3. Tri gia tai san con lai 1a 1.200.000.000d (M6t ty hai tram triéu dong)
duoc chia déu cho ba V& Thi Kim Th, Ba V6 Thi Kim K, ba V& Thi Kim D va Ong
V& Nguyén H mdi ngudi huong 1a 300.000.000d (Ba tram triéu dong).

Ba V& Thi Kim Th da chét, ky phan cia ba Th do Anh Phan Vii C hudng.

1.4. Chia hién vat:

Chia toan bo dién tich can ho tai phuong Hang Bai quan Hoan Kiém, thanh
phd Ha Noi cho Ba V& Thi Kim K, ba V& Thi Kim D va Ong V& Nguyén H dong
s& hitu, st dung (Trong d6 ky phan cta ba K 1a 400.000d (bdn trim triéu), cua Ong
H 1a 700.000.0004d (Bay tram triéu), caa ba D la 655.122.000d (Sau tram nam muoi
lam triéu, mot trim hai muoi hai ngan dong)).

Ghi nhan ty nguyén cua V6 Thi Kim K, ba V6 Thi Kim D va Ong V0
Nguyén H khdng chia tach ky phan tirng nguoi bang hién vat.

1.5. Buoc Ba V& Thi Kim K, ba V6 Thi Kim D va Ong V6 Nguyén H mdi
ngudi phai thanh todn cho Anh Phan Vii C s6 tién 1a 100.000.000d (Mot tram triéu
dong).
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2. Khéng chap nhan yéu cau phan t6 caa Ong V& Nguyén H vé viéc huy
Gidy chung nhan Giay ching nhan quyén so hitu nha ¢ va quyén st dung dat ¢ s6
010505601920660 ngay 02/12/2008; Ho so goc s6 1684/2008/QD da dugc Uy ban
nhan dan quan Hoan Kiém c4p cho ba V6 Thi Kim Th, Ba V& Thi Kim K, ba V&
Thi Kim D va Ong V6 Nguyén H.

3. Ba V6 Thi Kim K, ba V& Thi Kim D va Ong V6 Nguyén H c6 trach nhiém
dén co quan c6 thim quyén cua Nha nude dé dang ky, ké khai xin cap Gidy ching
nhan quyén sé hiru nha & va quyén sir dung dat ¢ ddi véi toan bo dién tich 41,8 m2
can ho tai phuong Hang Bai, quian Hoan Kiém, Ha Noi theo quy dinh cta phap
luat.

4. Ké tir ngdy ngudi c6 quyén c¢6 don yéu cau thi hanh an, néu nguoi phai thi
hanh an khong thanh toan hét s6 tién néu trén thi hang thang phai chiu tién 13i trén
sb tién cham tra theo mirc 13i suat quy dinh tai khoan 2 Piéu 468 Bo luat dan su
nam 2015.

5. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu
2 Luat thi hanh an dan sy thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an
dan su co quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi
hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9
Luat thi hanh an dan su; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai
Piéu 30 Luat thi hanh an dan su.

6. V& an phi dan sy so thAm:

6.1. Mién an phi cho Ba V6 Thi Kim K, ba V& Thi Kim D va Ong V6
Nguyén H

6.2. Anh C phai chju 15.000.000 dong (Mudi lam triéu dong) an phi dan su
so tham, duoc khau trir vao sé tién tam tng an phi 1a 36.000.000d (Ba muoi sau
triéu dong) anh C da ndp theo Bién lai thu tién tam tng an phi s6 02397 ngay
20/11/2017 tai Chi cuc Thi hanh 4n dan sy quin Hoan Kiém. Anh C dugc nhan lai
21.000.000d6ng (Hai muoi mét triéu dong).

7. An phi dan sy phtic tham: Cac duong sy khong phai chiu an phi dan sy
phuc tham.

Anh C dugc hoan lai 300.000d (Ba trim ngan dong) tién tam tng an phi phtc
tham tai BL s6 0051076 ngay 06/5/2021 tai Chi cuc Thi hanh 4n dan su quan Hoan
Kiém.

8. Ban 4n phuic tham c6 hiéu lyc phap luat dé thi hanh ké tir ngay tuyén an.
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https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Luat-thi-hanh-an-dan-su-2008-26-2008-QH12-82197.aspx

Noi nhén:
- TANDQ.Hoan Kiém;
- VKSND Ha Nbi;
- Chi cuc THADS Q.Hoan Kiém:
- Céc duong su;
- Luu hd so.

TM.HQI PONG XET XU PHUC THAM
Tham phan - Chii tea phién toa

Nguyén Thi Thuy
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