TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH SOC TRANG Péc 1ap - Tw do - H1 phic

Ban 4n s6: 109/2019/DS-PT
Ngay: 27 - 8 - 2019 ,
VIV tranh chap quyén str dung 16i di chung

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH SOC TRANG

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Tham phén - Chii toa phién toa: Ong Pham Hung Nudi.

Cdc Thdam phan: Ong Nguyén Vin Dii.

Ong Nguyén Thanh Hiru.

- Thu ky phién toa: Ba Nguyén Truc Phuong - Thu ky Toa an nhan dan
tinh Soc Trang.

- Dai di¢n Vién Kiém sdt nhén déan tinh Séc Trang: Ba Ma Qué Khanh -
Kiém sat vién tham gia phién toa.

Trong cac ngay 23 va 27 thang 8 ndm 2019 tai try s¢ Toa an nhan dan tinh
Soc Trang xét xur phuc tham cong khai vu an thu 1y s6 97/2019/TLPT-DS ngay
27 thang 6 nam 2019, vé viéc “Tranh chap quyén su dung loi di chung”.

Do ban 4n dan sy so tham s6 17/2019/DS-ST ngay 13 thang 5 nam 2019
cua Toa an nhan dan thanh pho Soc Trang, tinh So6c Trang bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic thim s6 152/2019/QDPT-DS
ngay 11 thadng 7 nam 2019 va Quyé¢t dinh hoan phién toa phtic tham so
126/2019/QD-PT ngay 29 thang 7 nam 2019, gitra cac duong su:

1. Nguyén don:

- Ba Danh Thj Xuan H, sinh nam 1964; Pia chi: Buong LHP, khom A,
phuong B, thanh pho ST, tinh S6c Trang (CO mat).

- Ba Duong Thi Kim L, sinh nam 1949; Dia chi: Buong LHP, khom A,
phuong B, thanh pho ST, tinh So6c Trang (c6 mat).

- Ba Lé Thi H1. Dia chi: Duong LHP, khém A, phudng B, thanh phé ST,
tinh Soc Trang (vang mat).

- Ba Danh Thi Xuén D, sinh nam 1966; Dia chi: Buong LHP, khom A,
phuong B, thanh pho ST, tinh So6c Trang (c6 mat).

Nguoi dai dién hop phap cta cac nguyén don H, L, H1 va D: Ong Tran
Qudc D, sinh nam 1955; Dia chi: buong THD, khom C, phuong Cl, thanh phé
ST, tinh Soc Tring (theo cac Gidy ty quyén cung ngay 24/07/2019) (Co mat).



2. Bidon: Ong Lam N; Dia chi: buong LHP, khom A, phuong B, thanh
pho ST, tinh S6c Trang (chét ngay 03/11/2018).
3. Nguoi ké thira quyén, nghia vu t6 tung ctia 6ng LAm N:
- Ba Lam Thi S, sinh nam 1963; Puong LHP, khém A, phuong B, thanh
pho ST, tinh S6c Trang (CO mat).
- Bf:l Lam Thi G, sinh nam 1965; Pia chi: Puong KX, khom D, phuong E,
thanh pho ST, tinh Séc Trang (CO mat).
- Ba Lém Thi B, sinh nam 1970; Pia chi: Puong LHP, khom A, phuong
B, thanh pho ST, tinh S6c Trang (cO mat).
- Ba Lam Thi T, sinh nam 1972; Dia chi: Buong LHP, khom A, phuong
B, thanh pho ST, tinh S6c Trang (c6 mat).
- Ba Lam Thi L, sinh nam 1975; Dia chi: Puong LHP, khém A, phuong
B, thanh pho ST, tinh So6c Trang (c6 mat).
- Ba Lam Thi B1, sinh nam 1967; Pia chi: Puong LHP, khém A, phuong
B, thanh pho ST, tinh So6c Trang (c6 mat).
- Ba Lam Thi Chanh T, sinh ndm 1979; Dia chi: Puong LHP, khom A,
phuong B, thanh pho ST, tinh So6c Trang (c6 mat).

_Nguoi bao vé quyén va loi ich hop phap ciia ba Lam Thi Chanh T: Luat
su Hé ‘Chi B — Cty Luat A — Chi nhanh Soc Trang, thuoc Poan Luat su T}lénh
pho H6 Chi Minh. bia chi: Puong NTMK, Khom A, phuong Al, thanh pho ST,
tinh Soc Trang (Pang ky s6 60 ngay 11/07/2019) (c6 mat).

4. Ngudi ¢ quyén loi, nghia vu lién quan:

- Ba Lam Thi S, sinh nam 1963; BPuong LHP, khom A, phuong B, thanh
pho ST, tinh S6c Trang (O mat).

- Ba Lam Thi G, sinh nam 1965; Dia chi: Puong KX, khom D, phuong E,
thanh pho ST, tinh Séc Trang (CO mat).

- Ba Lam Thi B, sinh nam 1970; Dia chi: Buong LHP, khom A, phuong
B, thanh pho ST, tinh So¢ Trang (cé mat).

- Ba Lam Thi T, sinh ndm 1972; Dia chi: Buong LHP, khom A, phuong
B, thanh pho6 ST, tinh Séc Trang (c6 mat).

- Ba Lam Thi L, sinh ndm 1975; Dia chi: Buong LHP, khom A, phuong
B, thanh pho ST, tinh S6c Trang (c6 mat).

- Ba Ldm Thi D1, sinh nam 1967; Dia chi: Duong LHP, khom A, phuong
B, thanh pho ST, tinh S6c¢ Trang (c6 mat).

- Ba Lam Thi Chanh T, sinh nam 1979; Dia chi: Buong LHP, khom A,
phuong B, thanh phd ST, tinh Soc Trang (c6 mat).

- Ong Giang Ph, sinh nim 1971; Dia chi: Puong LHP, khom A, phuong
B, thanh pho ST, tinh So6c Trang (c6 mat).
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- Chau Giang P, sinh nam 1996; Dia chi: Duong LHP, khom A, phuong
B, thanh pho ST, tinh S6c Trang (cO mat).

- Ba Tran Thi H, sinh nim 1965; Dia chi: buong LHP, khom A, phuong
B, thanh pho ST, tinh S6c Trang (CO mat).

- Chau Lam Hoéng Th, sinh ndm 1988; DPia chi: Puong LHP, khém A,
phuong B, thanh pho ST, tinh S6c Trang (CO mat).

- Ba Lam Thi Sa L; bia chi: Buong VNC, khom F, phuong B, thanh phd
ST, tinh S6c Trang (vang mat).

5. Nguoi lam chimg: Ong Lé Minh H; dia chi: Buong LHP, khom A,
phuong B, thanh pho ST, tinh S6¢ Trang (vang mat).

6. Nguoi khang céo: Ba Lam Thi Chanh T ngudi ké thira quyén, nghia vy
t0 tung cua bi don dong thoi 1a nguoi ¢ quyén g1, nghia vu lién quan.

NOI D VU AN:

Theo cac tai li€u, chung cir ¢6 trong ho so, ndi D vu 4n dugc tom tit nhu
Sau:

1- Nguyén don ba Danh Thi Xuan H, ba Danh Thi Xuan D, ba Dwong
Thi Kim L va ba Lé Thi H1 trinh bay: Hém 341 duong Lé Hong Phong, khém
4, phuong 3, thanh phd Séc Trang, tinh Soéc Trang hinh thanh tir nam 1973 dén
nay. Ong Lam N 13 nguoi ¢ dat cip hém nay nhiéu nén di chuyén nhuong va
cat chia cho mot s6 ho dan st dung. Vao ngay 30/9/1998, cha ctia ba Danh Thi
Xuan H, ba Danh Thi Xuan D la 6ng Danh E (chet ngay 08/11/2008) c6 nhén
chuyén nhuong ctua 6ng N mot phan dién tich dat dé o va lap gidy thoa thuan
6ng N chira hém chung c6 chiéu ngang 1,5m va dai hét hdm dé cac ho dan sinh
song trong hém di ra dudng Lé Hong Phong thuén tién.

Vao ndm 2016, dng N xay dung cén nha s6 341/8 duong Lé Hong Phong,
khom 4, phuong 3, thanh phé Séc Trang, tinh Soc Trang 1an vao hdm chung nén
cac nguyén don yéu cau Toa an budc 6ng LAm N thao d vat kién trac xay dung
trén dién tich dat 6,5m’ di 14n chiém hém chung va thao d& mai t6l, kéo, don
tay, hang rao va vat kién trac khac ctua phan mai nha s6 341/8 da lén chiém
khoang khéng trén dién tich dat 6,5m” ctia hém chung.

Riéng ba Duong Thi Kim L cho rang da st dung 16 di trén dé tir nha ra
duong Lé Hong Phong tir trude khi 6ng N va 0ng E 1ap Giay thoa thuan ngay
30/9/1998.

2- Theo y kién ciia 6ng LAm N tai cac vin ban ngay 12/01/2017 va
ngay 10/3/2017: Vao nam 1998, 6ng LAm N c6 thoa thuan vai 6ng Danh E viéc
chira 16i di phia trudc nha ctia 6ng E. Con 16i di chung c6 chiéu ngang 1,5m nam
trong thira déat s 13, to ban do 25, dién tich 421,3m” toa lac tai khom 4, phuong
3, thanh phd Séc Tring, tinh Soc Trang theo Gidy chimg nhan quyén st dung
dat s6 2809QSDD ngay 18/7/2003 thi cho rang dé cho cac con cua 6ng N s
dung va hién nay 16i di nay van con du 1,5m ngang.



3- Theo 10i trinh bay ciia ba Lam Thi T, 13 nguoi ké thira quyén,
nghia vu t6 tung ciia 6ng LAm N: Vao ngay 30/9/1998, cha ba 12 6ng N va 6ng
Danh E 1ap gidy thoa thuan véi ndi D 6ng N chira 16i di c6 chiéu ngang 1,5m
chiéu dai tir gidp nha 6ng E dén duong Lé Hong Phong dé lam 16i di chung cho
hai gia dinh. Khi 6ng N va cac dong thira ké (1a anh chi em ba) dugc Uy ban
nhan dan thi x& Soc Trang, tinh Soc Trang cap Glay ching nhan quyen s dung
dat s6 2809QSDB ngay 18/7/2003 d6i voi thira dat sd 13, to ban d6 25, dién tich
421,3m*thi gia dinh ba van tu chira 16i di chung theo dung thoa thuin nay dé cac
nguyén don st dung lam 15 di tir nha ra duong Lé Hong Phong.

Ba Lam Thi T khong dong y voi yéu cau khoi kién cia cac nguyén don,
vi cho rang 6ng N xay dung cin nha s6 341/8 Lé Hong Phong khong lan chiém
16i di chung va 16i di giap phia trude can nha nay van con du chiéu ngang 1,5m.
Pong thoi, ba T khong dong ¥ thuc hién theo thoéa thuan ngay 30/9/1998 duogc
1ap ma khong c6 ¥ kién cua Ba.

4- Nguoi ké thira quyén, nghia vu t6 tung ciia ong LAm N 1a ba Lam
Thi Chanh T, ba Lam Thi G, ba Lam Thi P1, ba Lam Thi D, ba Lam Thij
L, chau LAm Hoang Th: Thong nhat v&i ndi D trinh bay cua ba Lam Thi T.

5- Theo 1oi trinh bay tai phién toa ciia ngudi c6 quyén loi, nghia vu
lién quan la ba Lam Thi T, ba Lam Thi Chanh T, ba Lam Thi G, ba Lam
Thi P1, ba Lam Thi P, ba Lam Thi L, 6ng Giang Ph, chau LaAm Hoang Th:
Khéng doéng ¥ véi yéu cau khoi kién cta cac nguyén don.

Su Vi(?C duoc Toa an nhan dan thvélnh phé) Soc Trang, tinh S6¢ Trang thu
ly, giai quyet. Tai ban an dén sy so tham so 17/2019/DS-ST ngay 13 thang 5
nam 2019, da quyét dinh:

Can ctr vao khoan 3 Diéu 26, diém a khoan 1 Piéu 35, diém ¢ khoan 1
Diéu 39, khoin 1 Diéu 74, khoan 1 Diéu 95, diém b khoan 2 Diéu 227, khoan 3
Picu 228, khoan 2 Dieu 229, bicu 271, Bieu 273 B0 luat to tung dan sy; Khoan 2
Piéu 3, Piéu 117 Bo luat dan su 2015 Khoan 2 Diéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy
dinh vé muirc thu, mién, giam, thu, ndp, quan ly va str dung an phi va 1¢ phi Toa
an.

Chap nhan yéu cau khdi kién ctua ba Danh Thi Xuin H, ba Danh Thi
Xuén D, ba Duong Thi Kim L, ba Lé Thi H1:

1. Budc ngudi ké thira quyén, nghia vu to tung ciia 6ng LAm N 1a ba Lam
Thi S, ba Lam Thi G, ba Lam Thi B, ba Lam Thi T, ba Lam Thi L, ba Lam Thi
D1, ba Lam Thi Chanh T, ba Tran Thi H, chau La&m Hoang Th, ba Lam Thj Sa L
va ngudi co6 quyén loi, nghia vu lién quan 13 ba Lam Thi Chanh T, ba Lam Thi
T, 6ng Giang Ph, chdu Giang P, ba Lam Thi G, ba Lam Thi B1, ba Lam Thi b,
ba Lam Thi L, ba Lam Thi S, ba Tran Thi H, chau LA&m Hoang Th, ba Lam Thi
Sa L thao d& vat kién trac x4y dung trén dién tich dat 6,5m? cua 16i di chung va
thao d& hang rao (sit cao 1,3m), méi che (45 mai sit, mai ton) phia trudc cua
can nha sb 341/8 Lé Héng Phong, khom 4, phudong 3, thanh phé Séc Trang, tinh
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Soc Trang trén dién tich dat 6,5m° cua 16i di chung; c6 vi tri va kich thudc nhu
sau:

+ Chiéu ngang: Phia Pong c6 s6 do 1,34m; Phia Tay c6 s6 do 0,68m.
+ Chiéu dai: Phia Nam c6 s6 do 6,50m; Phia Béc c6 sb do 6,42m.
(Kém theo so dd vi tri)

Ngoai ra, ban an so thAim con tuyén vé an phi so thim, chi phi t§ tung
khac va thong bao quyén khang cao cho cac duong su theo luat dinh.

Ngay 27/5/2019, nguoi ké thira quyén, nghia vu td tung cta bi don va
cling 12 ngudi c6 quyén loi, nghia vu lién quan ba Lam Thi Chanh T ¢6 don

khang céo ban an dan su so th;un s6 17/2019/DS-ST ngay 13 thang 5 nam 2019
cua Toa 4n nhan dan thanh pho Séc Trang, tinh Soc Trang, vai ly do:

- Léi di ngang 1,5m ma cac nguyén don cung gia dinh bi don dang st
dung nam trong dién tich 421,3m?, thira dat s6 13, to ban do sb 25, toa lac khom
4, phuong 3, thanh phd Séc Trang, tinh Séc Trang ma bi don da dugc cip Gidy
ching nhan quyén str dung dat sé X 290172 ngay 18/7/2003, nén 16i di thudc
quyén st dung cua gia dinh bi don, gia dinh bi don xay dung hang rao va mai
che khong anh huéng dén 16i di chung.

- Toa an cap so thAm tham dinh, do dac khong c6 gia dinh bi don ching
kién, xac dinh phan dat ké bén (tha dat s6 94) 1a ciia nguyén don 1a khong
dung, vi phan dat nay ciing thudc thira dat s6 13 cua gia dinh bi don dang quan
1y, str dung, nén viéc do dac khong khach quan, khong chinh xac.

Yéu cau cap phuc tham stra ban an so tham theo hudng khong chap nhan
yéu cau khoi kién ctia nguyén don.

Tai phién toa phuc tham, nguoi dai dién theo Gy quyén ctia nguyén don ba
Danh Thi Xuan H, Duong Thi Kim L, Lé Thi H1 va Danh Thi Xuan D khong
rat lai don khéi kién cia cac nguyén don; Nguoi khang cao Lam Thi Chanh T
gilt nguyén ndi D khang céo. Cac duong su khong thoa thuan duoc v6i nhau vé
viéc giai quyét vu an.

Luat su bao vé quyén va loi ich hop phap cho ngudi ké thira quyén va
nghia vu t6 tung cua bi don va ciing 1a nguoi co quyen va nghia vy lién quan cho
rang 16i di khong phai 16i di cong cong, 16i di nay nam trong thira dat s6 13, to
ban dd so 25 ho 6ng Lam N duoc Uy ban nhan dan thi xa (nay thanh pho) Soc
Trang cap Gidy chung nhan quyén st dung dat s6 X 290172 (s6 vao s6 2890)
ngay 18/07/2003 nén 101 di thudéc quyén st dung ctia ho LA&m N nén 6ng N
khong cé quyen lap glay thoa thuén ty dinh doat, ong N xay dung can nha 341/8
khong lan 16i di va 16i di hién hiru vin dam bao trén 1,5m, theo két qua dinh vi
va Cong vin sé 03/CV.CNVPDK ngay 03/01/2018 ctia Chi nhanh Vian phong
dang ky dat dai thanh phd Soc Trang, tinh Séc Tring 1a khong dung, sai 1éch va
khong chinh xac. Do d6, dé nghi Hoi dong xét xtr ap dung khoan 2 Diéu 308 va
Piéu 309 Bo luat T6 tung Dan sy nam 2015 sua ban an so tham, khong chép
nhan yéu cau khoi kién cua cac nguyén don.
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Kiém st vién phat biéu y kién ctia Vién kiém sat vé tinh 0 can cu va hop
phap cua khang cdo, ve viéc tuan thu va chap hanh phap luat to tung cta nhimg
nguoi tién hanh t tung va tham gia t tung trong qua trinh giai quyet vu an tai
giai doan phuc thAm va tai phién toa phuc tham. Dong thoi, phat biéu quan diém
vé noi1 D khang céo, dé nghi Hoi ddng xét xtr chap nhan khang céo, ap dung
khoan 2 Diéu 308 Bo luat To tung Dan sy nam 2015 stra ban an so thim theo
huéng khong chip nhan yéu cau khoi kién cua c4c nguyén don.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cac tai lidu co trong hd so vu an, dugc tham tra cac
chtng ct tai phién tda, cin cit vao két qua tranh tung, y kién phat biéu va dé

nghi cta Luat su, Kiém sat vién, nhimg ngudi tham gia té tung, Hoi dong xét xir
nhan dinh:

[1] V& t6 tung:

[1] V& chu thé, noi D, hinh thirc don khang céo va thdi han khang cdo cta
ba Lam Thi Chanh T 1a dung theo quy dinh tai Diéu 271, Diéu 272 va Diéu 273
Bo luat TS tung Dan sy ndm 2015, nén khang cdo hop 1¢ va dang theo luat dinh.

[2] Tai phién toa phuc tham, ngudi co quyén loi, nghia vy lién quan ba
Lam Thi Sa L va nguoi lam ching Lé Minh H da dugc Toa an triéu tap hop 1€
lan thtr hai dé tham gia phién toa phic tham nhung vang miat khong Iy do va
khong vi su kién bat kha khang hodc trd ngai khach quan; duong su khac vang
mat co6 nguoi dai dién va viéc Véng mat khong anh hudng dén viéc xét xir. Do
vay, Hoi dong xét xir can ctr theo quy dinh tai khoan 3 Diéu 296 Bo luat T6 tung
dan sy nam 2015, tién hanh xét x{r vu 4n.

[3] Theo quy dinh tai khoan 1 Piéu 74 Bo luat T6 tung Dan sy ndm 2015
“Truong hop dwong sy la cd nhan dang tham gia t6 tung chét ma quyén, nghia
vu vé tai san cua ho dwoc thira ké thi ngueoi thira ké tham gia t6 tung”, ngudi ké
thira quyén va nghia vu t6 tung 13 ngudi thira ké theo phap ludt va thudc hang
thira ké thir nhat (néu khong c6 hang thira ké thir nhat thi méi dén hang thira ké
thir hai...) theo quy dinh tai Diéu 651 Bo luat Dan sy nam 2015 va quyén loi
ctia ho khong ddi 1ap véi duong sy da chét, Toa an cp so tham dua ngudi ké
thira quyén va nghia vu t6 tung cta bi don LAm N ¢6 Tran Thi H (dau), Lam
Hoang Th (chau noi) va Lam Thi Sa L (dau) 1a khong dung theo quy dinh, cip
phuc tham diéu chinh lai cho dung theo luat dinh va néu cap so thim rat kinh
nghiém.

[11] V& noi D:

[1] Theo céc tai liéu, chimg clr c6 trong hd so vu an va cic bén duong su
thira nhén thi dién tich 16i di (ngang 1 ,5m) tir duong Le Hong Phong Vao den
cubi hém do ho ong Lam N tu chira va nam trong dién tich 421 ,3m? (T 200m?,
LN 221,3m?), thira dat s6 13, to ban d6 sb 25, toa lac khoém 4, phuong 3, thanh
phé Soc Trang, tinh Soc Trang, dugc Uy ban nhan dén thi xa (nay thanh pho)
So6c Trang cap Gidy chimg nhan quyén st dung dat sé X 290172 (sé vao so
2890) ngay 18/07/2003 cho ho Lam N (BL78) va dén thang 4/2004 do bi don N
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chuyén nhuong cho ba Lam Thi S 61,5m? (T) nén Gidy chimg nhan quyén st
dung dat s6 X 290172 (s6 vao sd 2890) ngay 18/7/2003 dién tich con lai
359,8m* (BL 87) va dién tich 16i di (trong d6 c6 dién tich tranh chip) van nim
trong dién tich nay. Ngay 30/9/1998 giita bi don Lam N vdi 6ng Danh E (cha
nguyén don Danh Thi Xuan H va Danh Thi Xuén D) c6 lap Gidy thoa thuan la
su that (BL 65).

[2] Theo Glay thoa thuan ngay 30/9/1998, bi don LAm N cam két: “khong
con tranh chdp dat thé cw c6 dién tich ngang 8m, dai 9m (sau khi chira 16i di
cong cong la ngang 1m50) doi véi h 305/2 ciia Danh E...”, theo cam két trén
thi bi don LAm N dong y chira 16i di ddi v6i gia dinh ho 305/2 ciia Danh E, viéc
thoa thuan gitra cac bén la hoan toan ty nguyén, muc dich va ngi D thda thudn
khong vi pham diéu cAm cua phép luat va khong trai dao dic xa hoi; vé hinh
thoe dugc 1ap thanh van ban va c6 xac nhan (ngay 01/10/1998), ching thuc
(ngay 02/10/1998) nén viéc thoa thuén co hiéu luc, lam phat sinh quyén, nghia
vu dan su va rang budc cac bén thuc hién theo quy dinh tai Piéu 130 va biéu
131 B6 luat Dan su ndm 1995 (twong tmg Diéu 116 va Piéu 117 Bo luat Dan sy
nam 2015).

[3] Tuy dién tich 16i di néi chung va dién tich 16i di doan tranh chap déu
nam trong di¢n tich 421,3m?, thira dat s6 13, t& ban dd s 25 theo Giéy ching
nhan quyén sir dung dat 1a cap cho ho LAm N nhung sau khi thoa thuan va trén
thuc té 6ng LAm N di chira 16i di chung da sir dung qua nhiéu nam, trong khi dé
cac thanh vién trong ho 6ng Lam N déu biét ma khong phan doi 1a mic nhién
thira nhan va dong y viéc thoa thuin cua ong Lam N.

[4] Nay 6ng Danh E d3 chét néu bj don Lam N hoic gia dinh bi don Lam
N khong thue hién hodc thuc hién khong ding theo thoa thuén néu trén thi cac
con ong Danh E méi c6 quyén khai kién tranh chdp quyén st dung 101 di chung
(chura 161 di chung) theo thoa thuan, d01 vai cac ho khac phia trong neu khong c6
161 di thi c6 quyén khoi kién yéu cau mé 16i di ma khong c¢6 quyén tranh chip
quyén str dung 16i di chung. Do d6, nguyén don Danh Thi Xuan H va Danh Thi
Xuan D (cac con 6ng Danh E) khoi kién tranh chap quyén sir dung 16i di chung
theo thoa thudn va cap so tham thu 1y giai quyét 1a dung. Riéng d6i véi nguyén
don Lé Thi H1 va Duong Thi Kim L khoi kién tranh chap quyén sir dung 16i di
chung theo thoa thuan 1a khong c¢6 quyén, nhung khong anh hudong dén duong
16i giai quyét, cap phtic tham néu rat kinh nghiém.

[5] Xét thay, 16i di chung da hinh thanh tir trudc khi bi don N va ong E
thoa thuan, 16i di ndy nam trong dat cua bi don va thudc quyén sir dung cta ho
bi don, sau khi thoa thuan bi don Lam N da thuc hién viéc thoa thuén la tiép tuc
chtra 16i di chung nay (ngang 1,5m) cho gia dinh bi don va gia dinh 6ng Danh E,
cling nhu céc ho gia dinh khac phia trong dé di ra dudng Lé Hong Phong (nay la
Hém 341) va dién tich dat h&m nay nam trong dién tich thira dat sé 13, to ban do
56 25 thudc quyén sir dung dat caa ho LAm N nén khong phai la dat cong cong.
Péng thoi, theo so do vi tri thira dat trén Gidy ching nhén quyén st dung dat sd
X 290172 (s vao so6 2890) ngay 18/07/2003 cap cho ho Lam N ciing thé hién
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khi ké khai dang ky bi don Lam N chura 101 di chung nay trong thtra dat s6 13
thudc quyén sir dung ctia minh; trén thuc té theo két qua xem xét tham dinh tai
chd ngay 23/7/2019 ciia Toa 4n nhan dan tinh Séc Tring thi Hém 341 hién hitu
tir dudong Lé Hong Phong vao dén cudi hdm (trudc nha cua cac nguyén don) van
dam bao ngang tir 1,5m dén trén 1,5m va tai Cong vian sé 03/CV.CNVPDK ngay
03/01/2018 cua Chi nhanh Vian phong dang ky dét dai thanh phd Soc Trang, tinh
Soc Trang cling xac dinh hi¢n hitu 161 di chung van st dung duogc va tai vi tri
can nha s6 341/8 Lé Hong Phong c6 chiéu ngang 16n hon 1,50m.

[6] Tuy nhién, theo cac nguyén don khoi kién va khoi kién bd sung cho
rang nam 2016 bi don L4m N xdy dyng cin nha s6 341/8 duong Lé Hong
Phong, khom 4, phudng 3, thanh phd Séc Trang, tinh Soc Trang lam khuét tim
nhin va 14n chiém hém chung (H&m 341) dién tich dit 6,5m* (ngang phia Doéng
1,34m va phia Tay 0,68m; dai phia Nam 6,50m va phia Béc 6,42m) nén yéu cau
Toa 4n budc bi don LAm N thao d& vat kién trtc xay dung trén dién tich dét 1an
chiém va thao d& mai tol, kéo, don tay, hang rao va vat kién trac khac cua phan
mai nha s6 341/8 di 1an chiém khoang khéng cta hém.

[7] Toa an cip so tham cin cir theo Cong vin s6 03/CV.CNVPPK ngay
03/01/2018 ciia Chi nhanh Vian phong dang ky dat dai thanh phé Séc Trang, tinh
Séc Trang va nhan dinh 16i di chung hién hitu vin dam bao trén 1.50m, nhung
cho rang do cac ho dan giap ranh va nha dbi dién can nha s6 341/8 Lé Hong
Phong chua xay dung hét dat va tu chira ra, 16i di chung hién hiru (tai vi tri giap
can nha sO 341/8 Lé Hong Phong cta bi don N) nam trong Gidy chung nhan
quyén str dung dat sb X 290172 (s6 vao so 2890) ngay 18/7/2003 cip cho hd
Lam N ngang phia Pong 0,16m, phia Tay 0,82m va dai phia Nam 6,42m, phia
Bic 6,50m). Tur do, cho rang bi don LAm N vi pham viéc thoa thuin ngay
30/9/1998 di ky vé6i ong Danh E va xay dung can nha sé 341/8 Lé Hong Phong,
khom 4, phuong 3, thanh phd Soc Tring, tinh Séc Triang lan chiém vao 16i di
chung (H&m 341) dién tich 6,5m” nén chip nhan yéu cau khoi kién cua cac
nguyén don budc phia bi don thao d& vat kién trac xay dung trén dién tich dat
14n chiém va thao d& hang rdo sat, mai che trudc nha bi don LaAm N 1a thiéu tinh
chinh xac va chua du can cu phap luat.

[8] Tai phién toa phic tham, cac nguyén don ciing thira nhan Hém 341
hién hiru ngang van dam bao tir 1,5m dén trén 1,5m, ngudi va xe ra vao hém van
dam bao, binh thuong, nhung cho rang bi don N xay dung can nha s6 341/8 Lé
Hong Phong 1an hém, lam khuat tim nhin va hém khong con thang theo nhu co
quan chuyén mon dinh vi.

[9] X¢ét thdy, theo Gidy thoa thuin ngdy 30/9/1998 thi bi don L4m N
khong c6 thoa thuan chira phan dién tich dat ctia bj don lam h&m tir nha ong
Danh E téi dau hém (giap duong Lé Hong Phong) va ciing khong c6 thoa thuan
chira hém thang hay cong, ma chi thoa thuan chira 16i di cong cong la ngang
1m50 d6i v6i ho 305/2 cua Danh E, nhung trén thuce té bi don N ¢6 chira 16i di
chung (Hém 341) dé str dung di ra vao tir duong Lé Hong Phong dén cubi hém
cho gia dinh bi don N, gia dinh 6ng E va h¢ gia dinh khac.
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Theo két qua xem xét tham dinh tai chd ngay 23/7/2019 caa Toa an nhan
dan tinh Soc Trang thi thdy H&m 341 hién hitu c6 chiéu ngang tu dau hém dén
cubi hém tir 1,5m dén trén 1,5m; cu thé ngang gidp cin nha sd 341/8 tir duong
Lé Hong Phong vao 1a 1,90m, chléu ngang d6i dién can nha sb 341/8 (cua Ong
Lam N) véi can nha 341/3 (cua 6ng Di¢p Kinh T c6 chiéu ngang 1a 1,50m va
1,6m, tir nha 6ng LAm N dén nha cic nguyén don ba Danh Thi Xuan D, Danh
Thi Xuan H, Duong Thi Kim L va Lé Thi H1 déu c6 chiéu ngang 16n hon 1,50m
(ngang nha ba H 1,64m).

Dong thoi, tai Bién ban xac minh ngay 01/8/2019 cua Tda an nhan dan
tinh Séc Tring, ong Diép Kinh T 1a chii cin nha s6 341/3 Lé Hong Phong ddi
dién can nha s 341/8 (cua bi don Lam N) xac nhan can nha sb6 341/3 Lé Héng
Phong xay dung ding ranh, khong chtra so véi dién tich dugc sir dung. Do do,
Hém 341 hién hitu tir nha cic nguyén don dén dau hém (gidp duong Lé Hong
Phong) van dam bao 1,5m, cian nha s6 341/3 d6i dién cin nha s6 341/8 xay dung
dling ranh, khong chira so véi dién tich duoc st dung, nén viéc gia dinh bi don
Lam N xay dung hanh L cin nha s6 341/8, hang rao va mai che trén dién tich dét
ctia bi don LAm N khong vi pham gidy thoa thuan va khong anh hudng hay xam
pham dén Hém 341.

[10] Mt khac, theo két qua dinh vi va so dd hién trang dinh vi, cling nhu
so d0 kém theo ban an so tham phan anh khong dung véi thyuc té, thiéu cin cir;
theo so do hién trang dinh vi voi so d6 vi tri thira dat trén gidy ching nhan
quyen sir dung dat cap cho ho Lam N déu thé hién tir doan 16i di tranh chip dén
hét thira dat s6 13, to ban d6 s6 25 cia ho Lam N 13 16, 52m, trong d6 doan tranh
chap 6,5m 1a nha s6 341/8 va doan con lai 9,8m (nha s6 341/10 cta ba L va nha
s6 341/12 cua ba b), nhung theo so dd hién trang dinh vi v&i1 so dd kém theo
ban 4n so tham thi doan tranh chﬁp 6,5m 1a nha s6 341/8 nam trong thtra dat sd
13, t& ban dd sd 25 ctia ho LaAm N va doan con lai 9,8m nam trong thira dat sd
94, t& ban dd s6 25 1a khong chinh xac. Pong thoi, tir két qua dinh vi nén Chi
nhanh Vian phong Ping ky Pat dai thanh phd Soéc Tring c6 Cong vin sb
03/CV.CNVPBK ngay 03/01/2018 gui Toa an cip so tham xac dinh “Can nha
341/8 Lé Hong Phong c¢é mét phan hang rao va mdi che di¢n tich 6, 5m* {ngang
(0,68m + 1,34m) x dai (6,50m + 6,42m)} nam trong 16i di chung the hién trén
So do vi tri ciia Gzay chung nhdn quyén su dung dat s6 vao sé 2890 ngay
18/7/2003, nhung 16i di chung nay hién nay van s dung dwoc vi hién trang thuc
té phdn 16i di chung tai vi tri gidp can nha sé6 341/8 Lé Hong Phong cé chiéu
ngang 16m hon 1,5m do cdc hg dan gidp ranh va doi dién cdn nha 341/8 Lé
Hong Phong chuwa xdy dung hét dat va tw chira ra” 1a mau thudn, khong chinh
xac va khoéng co6 can ctr.

[11] Béi 18, 16i di nay (Hém 341) dugc hinh thanh trude khi cac bén thoa
thuan va trude khi bi don N dugce cép gidy ching nhan quyen str dung dat Ia do
gia dinh bi don N tu chura trong dién tich dat thira dat s6 13, to ban d6 s 25
thuge quyén sir dung cua minh, mac du 16i di chung thé hién trén so dd vi tri ciia
glay ching nhan quyen sir dung dat ciia ho L&m N 13 nhu vay, nhung trén thuc
té sir dung qua nhiéu nam thi hién trang 16i di c6 thay doi, trong khi d6 hién
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trang thuc té phan 16i di chung tai vi tri giap can nha s 341/8 Lé Hong Phong
ma cac nguyén don khéi kién cho rang bi don xay dung 1an chiém, hién tai c6
chiéu ngang van 16n hon 1,5m va duoc chil can nha s6 341/3 ddi dién véi cin
nha 341/8 xac nhan “xdy dung ding ranh, khéng chira so voi dién tich dwoc sir
dung” nhung Coéng vin sb 03/CV.CNVPDK ngay 03/01/2018 xac dinh hién
trang thyuc t& phan 161 di chung tai vi tri giap cin nha sb 341/8 Lé Hong Phong
c6 chiéu ngang van 16n hon 1,5m do cac ho dan giap ranh va ddi dién cin nha
341/8 Lé Hong Phong chua xdy dung hét dat va tu chira ra 13 khong c6 can ci.

[12] Tur nhitng nhan dinh néu trén, xét thiy khang cdo cua ngudi khang céo
ba Lam Thi Chanh T 1a ¢6 can cir, nén duoc Hoi dong xét xur cap phac tham chap
nhan.

[13] Luat su bao vé quyén va loi ich hop phap cho nguoi khang céo ba Lam
Thi Chanh T va Kiém sat vién dé nghi Hoi dong xét xtr chap nhan toan bo khang
cao cua nguoi khang cao, ap dung khoan 2 Dleu 308 Bo lut T6 tung Dan sy 2015,
stra ban an so' thdm theo hudng khong chap nhén toan bo yéu cau khoi kién cua
nguyén don la co can cir, nén duge Ho1 dong xét xtr cap phiic tham chap nhan.

[14] Do khang céo dugc chap nhén, ban an so tham bj stra, nén nguoi
khang cao khong phai chiu an phi phiic thdm theo quy dinh tai khoan 2 Dicu 148
B luat T tung Déan sy nam 2015 va hudng dan tai khoan 2 Diéu 29 Nghi quyét
sO 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi quy
dinh v€ muc thu, mién, giam, thu, ndp, quan Iy va su dung an phi va 1¢ phi Toa an.
An phi dan su so tham va chi phi t6 tung khac dugc di€u chinh lai cho dung theo
luat dinh.

Vi cac 1€ trén;

QUYET PINH:
_ Cén ctt vao khoan 2 Dicu 308, Piéu 309, khoan 2 Dicu 148 va khoan 6
bicu 313 Bo luat T6 tung Dan sy nam 2015,

Ap dung khodn 2 Piéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban thudong vu Quoc hoi quy dinh vé mirc thu, mién, gidm,
thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa an.

Tuyén xur:

1. Chép nhan khang cao ciia ngudi khang cdo ba Lam Thi Chanh T.

2. Stra ban 4n dan sy so tham s6 17/2019/DS-ST ngay 13 thang 5 ndm
2019 cua Toa &n nhén dan thanh pho Séc Trang, tinh Soc Trang, nhu sau:

2.1. Khong chdp nhdn yéu cau khoi kién ciia cdc nguyén don ba Danh
Thi Xudn H, ba Danh Thi Xudn D, ba Duong Thi Kim L va ba Lé Thi HI ve viéc
yéu cau nguoi ké thira quyén, nghia vu to tung cua bi don Lam N la ba Lam Thi
S, ba Lam Thi G, ba Lam Thi D, ba Lam Thi T, ba Lam Thi L, ba Lam Thi D1,
ba Lam Thi Chanh T va nguoi cé quyen loi, nghia vu lién quan la ba Lam Thi
Chanh T, ba Lam Thi T, 6ng Giang Ph, chau Giang P, ba Lam Thi G, ba Lam
Thi P1, ba Lam Thi D, ba Lam Thi L, ba Lam Thi S, ba Tran Thi H, chau Lam
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Hoéng Th, ba Ldm Thi Sa L thdo dé vt kién triic xdy dung trén dién tich ddt
6,5m” ciia 16i di chung va théo dé hang rao (sct cao 1,3m), mdi che (d& mdi sdt,
mdi ton) phia truoc cua can nha so 341/8 Lé Hong Phong, khom 4, phuong 3,
thanh phé Séc Trang, tinh Séc Trang trén dién tich dat 6,5m* cua 16i di chung,
co Vi tri va kich thuoc nhw sau:

+ Chiéu ngang: Phia Péng cé sé do 1,34m; Phia Tdy ¢6 s6 do 0,68m.
+ Chiéu dai: Phia Nam c6 sé do 6,50m; Phia Bdc cé s6 do 6,42m.
(Kém theo so do vi tri)

2.2. Vé an phi déan si so tham: Cdc nguyén don bd Danh Thi Xudn H,
Danh Thi Xuan D, Duong Thi Kim L valLé Thi HI ~cung phai chiu 300.000 dong
(moz nguwoi 75.000 dong), nhung duwoc trir vao SO tién tam vng dn phi da ndp
tong céng la 1.600.000 dong; Hodn trd lai cho Danh Thi Xudn H, Danh Thi
Xuan D, Duong Thi Kim L va Lé Thi HI sé tién tam ung dn phi da nop con lgi
tong céng la 1.300.000 dong theo Bién lai thu so 0003448 ngay 21/12/2016 va
cac Bién lai thu so 0004706, 0004707, 0004708, 0004709 ciing ngay 01/11/2018
ciia Chi cuc Thi hanh dn ddn sw thanh phé Séc Trang, tinh Séc Trang.

2.3. Chi phi dinh gid va do dac: Ba Danh Thi Xuan H, ba Danh Thi
Xuan D, ba Duwong Thi Kim L va ba Lé Thi HI cung phai chiu 2.696.855 dong
(l 000.000 déng chi phi dinh gid va 1.146.855 dong chi phi do dac, dinh vi cua
cap so tham va 550.000 dong chi phi xem xét, tham dinh tai ché cia cdp phiic
tham); cdc dwong sw b& Danh Thi Xudn H, b& Danh Thi Xudn D, bd Dwong Thi
Kim L va ba Lé Thi HI dd nép tam iing cho Toa An sé tién 2.146.855 déng, ba
Lam Thi Chanh T dd nép tam img S6 tién 550.000 dong. Nhw vdy, ba Ba Danh
Thi Xudn H, ba Danh Thi Xudn D, ba Duwong Thi Kim L va ba Lé Thi HI con
phdi nép sé tien 550.000 dong d@é hoan tra lai cho ba Lam Thi Chanh T.

3. An phi dan sy phac thim: Nguoi khang cdo ba Lam Thi Chanh T
khong phai nop. Hoan tra cho nguoi khang c4o ba Lam Thi Chanh T s tién tam
tmg an phi dan sy phuc thaim di ndp 12 300.000 dong theo Bién lai thu sb
0007505 ngay 27 thang 5 nam 2019 cia Chi cyc Thi hanh &4n Dan sy thanh phd
Séc Trang, tinh S6c Trang.

Ban 4n phuc tham nay c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh 4n dan sy thi ngudi duogc thi hanh an, ngudi phai Thi hanh én c6
quyén thoa thuan Thi hanh an, quyén yéu cadu Thi hanh an, ty nguyén Thi hanh
an hodc bi cudng ché Thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a va 9 Luat
Thi hanh &n dan sy, thot hi¢u Thi hanh an dugce thuc hién theo quy dinh tai biéu
30 Luat Thi hanh an dan su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Cac duong su; THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Séc Trang; (da ky)

- TAND thanh phd Séc Trang;
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- Chi cuc THADS thanh phd Soc Trang;
- Luu ho so vu an, Toa DS.

Pham Hung Nudi
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