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“V/v tranh chap ve hop dong vay tai san”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THI XA A - TINH GIA LAI

- Thanh phin Hpi dong xét xir so' tham gom cé:

Thdm phan - Chii toa phién toa: Ba Bui Thi Bich Théo.
Cdc Hoi tham nhan dan:

1. Ong V& Thanh Bao;

2. Ba Nguyén Thi Hué.

- Thuw ky phién toa: Ong Pham Hong Huy — Thu ky Toa &n nhan dan thi xa
A, tinh Gia Lai.

Ngay 15 thang 8 nam 2018, tai tru s Toa an nhan dan thi xa A, tinh Gia Lai
xét xtr so tham cdng khai vy an thu 1y s6 16/2018/TLST-DS ngay 28 thang 3 nim
2018 vé viéc “Tranh chdp vé hop dong vay tai san”, theo Quyét dinh dua vu 4n
ra xét xtr s6 13/2018/QDXXST-DS ngay 03/8/2018 giita cac duong su:

- Nguyén don: Chi Trinh Thi D; sinh nam 1978; dia chi: T6 6, phuong Ngo
May, thi xa A, tinh Gia Lai. C6 mat.

- Bi don: Chi Nguyén Thi Thu B; sinh nim 1975; dia chi: T6 3, phuong Ngo
May, thi xa A, tinh Gia Lai. C6 mat.

NOI DUNG VU AN:

Theo don khdi kién, trong qud trinh gidi quyét vu dn va tai phién toa nguyén
don chi Trinh Thi D trinh bay:

Vao ngay 12 thang 01 nam 2017 am lich tirc ngay 08/02/2017 chi D cho chi
Nguyén Thi Thu B vay 25.000.000d, 13i suat thoa thudn 1a 4%/thang, hai bén
khong théa thuén vé thoi han tra chi thoa thuén miéng vo1 nhau khi nao can bao
truée chi B khoang 10 ngay thi chi B s& tra du tién gc cho chi D. Chj B di tra
tién 14i cho chi D duoc hai thang 1a thang 3/2017 va thang 4/2017 tong cong 1a
2.000.000d. Dén thang 7/2017 chi B tiép tuc tra thém 1.000.000d tién 14i, tir thang
8 dén thang 12/2017 chi B n6i do hoan canh khé khin khong c6 kha ning tra 13
theo thoa thuan nén chi tra tién 13i mdi thang 1a 500.000d véi s tién da tra trong 5
thang 13 2.500.000d, thoi diém nay con cta chi D 1a chau Nguyén Anh T c6 dén
nha chi B dé nhan tién 14i. Pén nay chi B van chua tra tién goc cho chi D va ciing



khong tiép tuc tra 1ai theo thoa thuan, do vay chi D yéu cau ToOa an giai quyet
budc chi B phai tra sd tién gdc con no 1a 25.000.000d va tién 1ai theo murc 13i suat
1,67%/thang cho nhiing khoang thoi gian tur khi vay dén nay chi B chua tra (thang
5/2017, thang 6/2017 va tir thang 01/2018 dén thang 7/2018) voi sd tién la
25.000.000d x 1,67% x 9 thang = 3.757.500d. Tong cong sb tién chi D yéu cau
chi B phai tra 1a 28.757.500d, trong d6 tién gbc 1a 25.000.000d va tién 1ai 1a
3.757.5004.

Trong qud trinh gidi quyét vu dn va tai phién toa bi don chi Nguyén Thi Thu
B trinh bay:

Chi B thira nhan c6 vay cua chi D 25.000.000d, 13i suat vay 4%/thang,
khong thoa thuan vé thoi han vay chi néi miéng voi nhau 13 khi ndo chi D can thi
bao trudc cho chi B mét thang. Sau khi vay chi B da tra 1ai duogc 3 thang, tir thang
3/2017 dén thang 5/2017, véi s6 tién 3.000.000d. Sau d6 vi khong con kha ning
tra no nén chi B xin chi D khong tra 1di ma chi tra tién gdc, thang 7/2017 chi B tra
1.000.000d, dua truc tiép cho chi D; tir thang 8/2017 dén thang 12/2017 chi B d
tra mdi thang 500.000d tién gbc, chau Nguyén Anh Tuén 14 con ciia chi D dén
nhan. Tong cong tién géc da tra la 3.500.000d, nhu vay hién nay chi B chi con ng
chi D 21.500.000d. D6i voi yéu cau veé tlen 131 3.757.5004 thi chi B khong dong v
tra vi hién nay diéu kién kinh té ctia chi rat kho khan, chi B yéu cau duoc tra dan

sd tién gbc con no, mdi thang tra 500.000d cho dén khi hét sb tién con no 1a
21.500.0004.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c¢6 trong ho so vu an dugc tham tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan dinh:

[1] Nguyén don chi Trinh Thi D yéu cau Toa an giai quyét budc chi Nguyen

Thi Thu B, dia chi: T6 3, phuong Ngo May, thi x4 A, tinh Gia Lai phai tra tién

con no tir hop dong vay. Theo quy dinh tai khoan 3 Diéu 26, diém a khoan 1 Piéu

35; dlem a khoan 1 Diéu 39 cua Bo luat TS tung dan sy, thi day 1a vu an “Tranh

chap vé hop dong vay tai san”, thudc tham quyén giai quyét ciia Toa an nhan dan
thi xa A, tinh Gia Lai.

[2] Céc bén xéc lap giao dich vao ngay 12/01/2017 &m lich tac 1a ngay
08/02/2017 nén phap luat vé ndi dung duoc ap dung dé giai quyet 1a Bo luat Dan
su.

[3] Theo gidy vay tién ma nguyén don cung cip khong ghi vé thoi han tra ng
va lai sut thoa thuan, tuy nhién céc bén déu thira nhan c6 thoa thuan vé tién 1ai va
da thuc hién viéc tra 13i nén day 1a hop dong vay khong co ky han va c6 13i. Chi B
khong thuc hién nghia vu tra ng nén chi D khoi kién 1a c6 can cir theo quy dinh tai
Diéu 463, 466 va 469 cua Bo luat Dan sy nam 2015.

[4] Vé sb tién gbc con ng: Nguyén don va bi don déu thira nhan vao ngay
12/01/2017 am lich trc 1a ngay 08/02/2017 chi Trinh Thi D cho chi Nguyén Thi



Thu B vay 25.000.000d. Chi B cho rang tir thang 7/2017 dén thang 12/2017 chi da
tra tién gdc 1a 3.500.000d nén sd tién con no 1a 21.500.000d. Loi khai cta chi B
khong dugce chi D thira nhan ma cho rang s6 tién 3.500.000d ma chi B di tra 1a tra
tién 13i. Chi B c¢6 cung cap gidy, c6 ghi n6i dung 5 1an “Cu Tu4n nhan 500.0004”
nhung khong thé hién ndi dung 1a tién goc hay tién 13i, chau Nguyen Anh T khai
tur thang 8/2017 dén thang 12/2017 c6 dén nha chi B nhan dé nhan tién 13i. Nhu
vay chi B khong cung cap duoc tai liéu ching cr gi chimg minh d tra cho chi D
s6 tién gbe 1a 3.500.000d. Do vay can xac dinh sb tién 3.500.000d chi B da tra
cho chi D tir thang 7/2017 dén thang 12/2017 1a tién 14i nén tién gdc ma chi B con
no chi D 1a 25.000.0004.

[5] Vé lai suat va viéc tra 1ai: Tuy trong gidy muon tién khong ghi 1o viéc
thoa thuan vé 13i sudt tuy nhién cic bén déu thira nhan 13i suit thoa thuan I3
4%/thang. Theo quy dinh tai khoan 1 Diéu 468 cua Bo luat Dan sy thi “Trudng
hop céc bén thoa thuan Vé 131 suét thi 14i suat theo thoa thuan khong duoc vugt
qua 20%/nam cua khoan tién vay”, “Trudng hop l4i suat theo thoa thuan vuot qua
1ai suat giéi han duoc quy dinh tai khoan nay thi muc 13i suat vuot quéa khong co
hiéu lyc”. Do vdy muc l3i suat cic bén thoa thuén dugc Toa an chap nhan 1a
20%/nam tuong tmg 1,67%/thang, phan tién 13 ma bén vay da tra vuot qué
1 67%/thang s€ dugc trir vao tién gbc Ma bén vay phai tra cho bén cho vay. Chi B
cho rang da tra cho chi D tién 14i tir thang 3/2017 dén thang 5/2017 1a 3.000.000d
nhung khéng cung cip duoc ching cir gi cho 10i trinh bay ctia minh, do vdy can
chap nhan theo 15i trinh bay ciia nguyén don la chi B chi tra tién 13i thang 3/2017
va thang 4/2017 1a 2.000.000d va tir thang 7/2017 dén thang 12/2017 la
3.500.000d. Tong cong tién 1ai chi B da tra cho chi D trong thoi gian 08 thang 1a
5.500.000d. Mrc tién 1i trong thoi gian 08 thang duwoc Toa an chdp nhén 1a
25.000.000d x 1,67% x 8 thang = 3.340.000d. Nhu vy sb tién lai da tra vuot qua
1a 5.500.000d - 3.340.000d = 2.160.000d, dugc trir vao tién goc ma chi B con
phai tra cho chi D, nén can xac dinh sb tién gbc ma chi B con no va phai tra cho
chi D 1a 25.000.000d — 2.160.000d = 22.840.000d.

[6] V& yéu cau tra 13i cia nguyén don: Chi D yéu cau chi B phai tra tién 1ai
cta thoi gian tir khi vay dén nay chua tra 1a thang 5/2017, thang 6/2017 va tur
thang 01/2018 dén thang 7/2018 1a 9 thang v&i muc 14i suét 1,67%/thang. Yéu cau
cua chi D phu hop theo quy dinh tai khoan 2 Diéu 469 cua B0 luat Dan su nén can
chap nhén, tuy nhién sé tién 13i phai dwoc tinh trén sd tién gbc con no la
22.840.000d. Cu thé tién l3i chi B phai tra cho chi D 1a 22.840.0004 x 1,67% x 9
thang = 3.432.852d. Nhu vay tong cong sb tién can budc chi B phai tra cho chi D
la 26.272.8524, trong d6 tién gbc 1a 22.840.000d va tién 13i 1a 3.432.852d.

[7] Vé an phi: Can ctr khoan 1 Piéu 147 ciia Bo luat To tung dan su; khoan
2, 4 Piéu 26 cua Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Qudc hoi vé muc thu, mién, giam, thu, ndp, quan Iy va su dung an
phi, 1 phi Toa 4n. Phan yéu cau ciia nguyén don khong duoc Toa an chip nhan Ia
28.757.500d4 - 26.272.852d =2.484.648d nén nguyén don phai chiu an phi dan
su so tham 1a 300.000d. Bj don chi Nguyén Thi Thu B phai chiu 4n phi dan sy so



th?i’m tuong Gmg voi phan yéu cau cua nguyén don ddi véi bi don duge Toa an
chap nhan la 26.272.852d x 5% = 1.313.642d.

Vi cac 1€ trén,

QUYET PINH:

Ap dung khoan 3 Diéu 26, diém a khoan 1 DPiéu 35; diém a khoan 1 Piéu 39,
khodn 1 Diéu 147, diém b khoan 2 Diéu 227, khoan 3 Diéu 228 cua Bo luat To
tung dan su; cac Diéu 463, 466 va 469 cua Bo luat Dan su; khoan 2, 4 Diéu 26
cua Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong
vu Qudc hoi vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1¢ phi
Toa an;

Xur: Chap nhan mot phan yéu cau khai kién ctia nguyén don chi Trinh Thi D
cu thé nhu sau:

Budc chi Nguyén Thi Thu B phai tra cho chi Trinh Thi D s tién con no tir
hop dong vay 1a 26.272.852d (Hai muoi sau tri¢u, hai tram bay muoi hai nghin,
tam tram nam muoi hai dong).

Ké tir ngdy ngudi dugc thi hanh an ¢6 don yéu ciu thi hanh an cho dén khi
thi hanh an xong, hang thang bén phai thi hanh an con phai tra 13i d6i véi so tién
con phai thi hanh an twong Gmg voi thoi gian cham tra tai thoi diém thanh toan véi
mirc 13i suat theo thoa thuan ciia cac bén nhung khong duoc vuot qua muc 13i suat
dugc quy dinh tai khoan 1 Diéu 468 cta Bo luat Dan su, néu cac bén khong thoa
thuan thi muc 13i sut thuc hién theo quy dinh tai khoan 2 Piéu 468 ctia BO luat
Dan su.

_ Khong chap nhan mot phan yéu cau cia nguyén don chi Trinh Thi D véi sd
tién 1a 2.484.648d.

- Vé dn phi: Chi Trinh Thi D phai chiu an phi dan sy so 1a 300.000d (Ba fram
nghin dong), dugc trir vao tién tam tng an phi di ndp 1a 625.000d, theo bién lai
thu tién tam g an phi sO 0001206 ngay 28 thang 3 nam 2018 va 300.000d theo
bién lai thu tién tam Gng 4n phi s6 0007037 ngay 19 thang 7 nam 2018 cua Chi
cuc Thi hanh an dan sy thi x& A. Hoan tra cho chi Trinh Thi D 625.000d (Sau
tram hai muwoi lam nghin dong).

Chi Nguyén Thi Thu B phai chiu én, phi déq su so tham 1a 1.313.6424 (Mot
triéu, ba tram muoi ba nghin, sau tram bon hai dong).

Thoi han khang cao: Trong thoi han 15 (mwoi lam) ngay, ké tur ngay tuyén an

(15/8/2018), cac duong su co quyen lam don khang céo ban 4n dé yéu cau Toa 4n
nhan dan tinh Gia Lai giai quyét lai theo tha tuc phuc tham.

Trieong hop bdn dn nay dwoc thi hanh theo quy dinh tai Diéu 2 Ludt thi hanh
an dan sw thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh dan ddn sw co
quyén thoa thudn thi hanh an, quyén yéu cdu thi hanh an, tw nguyén thi hanh dn



hoac bi cuong ché thi hanh én theo quy dinh tai cdc Picu 6, 7, Tava 9 Luét thi
hanh an dan sy; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Piéu 30
Ludt thi hanh an dan su.

Noi nhén: TM. HOI PONG XET XU SO THAM
- TAND tinh Gia Lai THAM PHAN - CHU TQA PHIEN TOA
- VKSND thi xa A;

- Chi cuc THADS TX An Khé;
- Cac duong su;
- Luu ho so vu an, an van.

Bui Thi Bich Thao



