TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phic

Bén 4n sb: 600/2019/HS-PT
Ngay: 10 - 10 - 2019

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéan Hpi dong xét xir phiic thdm gom co:

Tham phan — Chii toa phién toa: Ong Pang Québc Khoi
Cdc Tham phdn: Ong Lé Thanh Vin
Ba Tran Thi Thu Thay

- Thar ky phién toa: Ong Théi Ngoc Bic - Thu ky Toa 4n nhan dan cip cao
tai Thanh phd H6 Chi Minh.

- Pgi dién Vign Kiém sat nhan dan cdp cao tai Thanh phé Hé Chi Minh
tham gia phién toa: Ong Pang Quoc Viét - Kiém sat vién.

Ngay 10 thang 10 nam 2019, tai try s Toa an nhan dan cap cao tai Thanh
ph6 H6 Chi Minh, xét xir phtc tham cong khai vu an hinh sy phiic tham thu ly
s6: 374/2019/TLPT- HS ngay 17 thang 7 ndam 2019 dbi véi bi cdo Nguyén Pang T
va cac bi cao khac do cO khang cao cua cac bi cdo, khang cao cua ngudi ¢
quyén loi, nghia vu lién quan 1a Cong ty TNHH 6 t6 Au Chau ddi voi Ban én
hinh sy so thim sb: 180/2019/HS-ST ngay 05 thang 6 nim 2019 cua Toa an
nhan dan thanh phd H6 Chi Minh.

- Cac bi cdo co khang cdo:

1. Nguyén Ding T; Tén goi khac: Khong; Sinh ngay 18/02/1974, tai Thira
Thién Hué; Noi ding ky nhan khau thuong tra va chd o: Nguyén Dinh C, Phudng
A, quan Pha N, Thanh phé HS Chi Minh; Nghé nghiép: Nguyén Tong giam dbc
Cong ty Co phﬁn 6 t6 Au C; Giéi tinh: Nam; Quéc tich: Viét Nam; Dan toc:
Kinh; Ton gido: Khong; Con ong: Nguyén Ping T1; Con ba: Hoang Thi Kim C;
Vo: Nguyén Thanh T2 va 02 con; Tién an, tién su: Khong; Bi bat tam giam tu
ngay 26/4/2017; (Bi cdo c6 mdt c6 madt tai phién toa)

2. Tran Hai P; Tén goi khac: Khong; Sinh ngay 28/02/1974 tai Nam Dinh;
Noi dang ky nhan khau thuong tri:Phuong B, quan Tan B, Thanh phd HO Chi
Minh; Chd &: Phudng C, quan Binh T, Thanh phé H6 Chi Minh; Nghé nghiép:
Pho giam doc Cong ty TNHH TM giao nhan Viét A; Gidi tinh: Nam; Quéc tich:
Viét Nam; Dan tdc: Kinh; Ton gido: Khong; Con ong: Tran Hai N; Con ba; Tran
Thi Thuy L; Vo: Duong Thi H va 02 con 16n nhéat sinh ndam 2008, nho nhat 2012;



Tién 4n, tién sy: Khong; Bi can bi bt tam giam tur ngay 26/4/2017; (Bi cdo cb
mat CO mat tai phién toa)

3. Nguyén Thi Minh Y; Tén goi khac: Khong; Sinh ngay 27/11/1982 tai
Pong Nai; Noi dang ky nhan khau thudng tri: huyén Thong N, tinh Pong Nai;
Chd ¢: Phuong D, quan Pha N, Thanh phé Ho Chi Minh; Nghé nghiép: Nguyén
Trudng phong Ké hoach, quan 1y san pham va phan phdi Cong ty C6 phan 6 to
Au C: Giéi tinh: Nix; Quéc tich: Viét Nam; Dan toc: Kinh; Ton gido: Khong; Con
6ng: Nguyén Van T3; Con ba: Tran Thi N1; C6 chong Lé Pinh B va 02 con nho,
16n nhat sinh ndm 2015, nho nhat 2018; Tién 4n, tién su: Khong; Bi cdo tai
ngoai; (Bi cdo co mat co mat tai phién toa)

- Ngueoi bao chita cho cac bi cdo:

1/ Bao chita cho bi cao Nguyén Ping T: Luat su Lé Thanh K va Luat su
Nguyén B4 H1, thudc Poan Luat su Thanh phd Ho Chi Minh (Céc ludt sw déu
co mat tai phién toa)

2/ Béo chita cho bi cdo Tran Hai D: Lu4t su Pham Chi T4, thuc Poan Luat
su Thanh phd HO Chi Minh (C6 don xin ving tai phién toa va cé giri bai bao
chita, diroe bi cdo Tran Hai D chcfp nhan)

3/ Bao chita cho bi cao Nguyén Thi Minh Y: Lu4t su Duong Quan T5 va
Luat su Vi buc L1, thuoc Poan Luat su Thanh phdé H6 Chi Minh (Cac ludt su
déu co mat tai phién toa)

- Ngwoi c6 quyeén loi, nghia vu lién quan c6 khang céo: Céng ty TNHH o
t6 Au C (trudc day 1a Cong ty C6 phan 6 t6 Au C); Pai dién theo phap luat: Ong
Dinh Van S, sinh nam 1975 — Téng Giam déc; Dia chi: phuong Tan P, Quan b,
Thanh phd H6 Chi Minh (C6 mdt tai phién toa)

- Ngwoi bao vé quyen va loi ich hop phap cho Céng ty TNHH 6 t6 Au C:
Luat sw Ngd Minh H2 va Luat su Nguyén Hong H3, thuoc Poan luat su Thanh
phd Hd Chi Minh (Cdc ludt su déu c6 mdt tai phién toa)

- Nguoi €6 quyeén loi, nghia vu lién quan khac:

1/ Cong ty TNHH TM Dich vu giao nhan Viét A; Nguoi dai dién: Ong B
Phi V — Giam dbc; Pia chi: Phuong E, quan Binh T, Thanh phé H6 Chi Minh;
(C6 mat tai phién toa)

2/ Chi cuc hai quan ctra khau Sai Gon khu vuc 3 — Ong Nguyén Ho
C1Giang, sinh ndm 1969; Dia chi:Phuong Tan Thuan D, Quan D, Thanh Phé Hb
Chi Minh, Tan Thuan Péng, Quan B, H5 Chi Minh; (C6 don xin ving mt)

3/ Cuc Bang Kiém Viét Nam — Doi Kiém tra Khu Vuc I11; Dia chi: 35/10 —
35/12 duong D5, Phuong 25, quan Binh T, Thanh ph6 H6 Chi Minh; (Co don
Xin vang mat)



4/ Ong Lé binh B; Pia chi: Phuong D, quan Pha N, Thanh phé Hb Chi (C6
don xin vang mdt)

5/ Ba Nguyén Thi Thanh H4; Dia chi: Phuong F, Quan Phi N, Thanh phd
Hb6 Chi Minh; (C6 mdt tai phién toa)

6/ Ba Phan Thi Hoa; Pia chi: Phuong D, quan Tan B, Thanh phé Ho Chi
Minh; (Co don xin vang mat)

NOI DUNG VU AN:

Theo cac tai liéu co trong ho so vu an va dién bién tqi phién toa, ngi dung
vu an dwoc tom tat nhw sau:

Cong ty C6 phan 6 t6 Au C (sau day viét tat 1a Cong ty Au C) tién than 1a
Cong ty Co phan 6 t6 Tin P dugc thanh 1ap theo Gidy chimg nhan ding ky kinh
doanh lan dau s6 4103005621 ngay 29/11/2006, do So ké hoach va dau tu
Thanh phé Ho Chi Minh cap. Ngay 15/11/2013, Tap doan Sime Darby Malaysia
mua lai va s hiru 99% von diéu 1é Cong ty Au C (thdng qua hai Cong ty con 1
Cong ty Europe Automobiles Corporation Holdings, Singapore va Céng ty Sime
Singapore Limited) va ba Chu Pang Ngoc T6 s hiru 1% vdn diéu 1é.

Qua trinh hoat dong, Cong ty Au C thay dbi ding ky kinh doanh nhiéu lan.
Ngay 30/12/2015, Cong ty thay doi ding ky kinh doanh 14an thtr 16, nguoi dai dién
theo phép luat 13 ong Nguyén Pang T, Tong giam doc. Chu tich HPQT 14 6ng
Simon Andrew Rock. Cong ty kinh doanh nhiéu nganh nghé, trong d6 nganh nghé
chinh 13 nhap khau, phan phdi ban budn, phan phdi ban 1¢, dich vu bao dudng, sira
chita d6i v6i cac loai xe 6 t6, md to do Cong ty duoc phép thuc hién quyén phan
phdi.

T ngay 01/7/2007, Cong ty Au C ky hop dong 1am nha nhap khau voi
Cong ty BMW AG ctia Cong hoa Lién bang Puc, dé 1am dai Iy nhap khau va
phan phéi chinh thic xe 6 t6 hieu BMW, Mini Cooper va Moto rad tai thi
truong Viét Nam. Cong ty Au C va Coéng ty BMW AG thdng nhit: Hai bén s&
ky hop déng mua ban ddi véi ting 16 hang; Céng ty BMW AG chuyén cho
Cong ty Au C theo duong buu dién 03 loai ching tir ban chinh gém: Hop dong
mua ban xe 6 to ¢6 chit ky truc tiép cia dai dién Cong ty BMW AG; Invoice
(hoa don) va Bill of lading (Van tai don), trong do6 trén Invoice (hoa don) do
Cong ty BMW AG phét hanh chi c6 tén nguoi duge tty quyén ky Invoice, nhung
khong c6 chir ky.

T nam 2007 dén thang 12/2016, Cong ty Au C ky 473 hop dong nhap
khau 9.353 xe 6 to6 BMW, Mini Cooper va Moto rad (trong d6 nhap khau 9.028
6 t0 cac loai va 325 xe mo t) v4i tong tri gia 5.484.460.776.625 dong. Dé tién
hanh 1am tha tuc nhép khau xe 6 t&6 BMW, ngay 18/06/2007, Cong ty Au C va
Cong ty TNHH TM Dich vu giao nhan Vi¢t A (sau day viét tit 1a Cong ty Viét
A) ky Hop dong dich vu giao nhan, ndi dung: Coéng ty Viét A 1am dich vu khai



béo Hai quan, thong quan, giao nhan hang héa cho Cong ty Au C (BL 26323 -
26327). Cong ty Viét A giao cho Tran Hai D, Pho giam doc truc tiép lam thu tuc
hai quan, giao nhan hang hoa cho Cong ty Au C theo hop dong da ky.

Pé nhap khau xe 6 t6, Nguyén Thi Minh Y, Truéng phong kinh doanh
Cong ty Au C chiu trach nhiém trong viéc dat hang, nhan céc tai li¢u ching tu
do Cong ty BMW AG cung cap ddi voi timg 16 hang va bao cdo Lanh dao Cong
ty Au C @ tién hanh 1am thu tyc nhap khau. Sau khi bao cao Lanh dao Cong ty
Au C, Nguyén Thi Minh Y chuyén bo ho so nhap khau gdm: Ban photo hop
d6ng mua ban giita Cong ty Au C véi Cong ty BMW AG, di c6 chit ky phia
Cong ty BMW AG phat hanh, chua c6 chit ky ciia Cong ty Au C; Invoice (héa
don) do Cong ty BMW AG phat hanh, van tai don (Bill of Lading) bang tiéng
Anh va cung cap gia cua cac Option cho Tran Hai D. Tran Hai D d3 soan To
khai hai quan di¢n tir, Phu luc to khai hai quan dién tir, To khai tr1 gia thué hang
hoa nhap khau trén phan mém khai bao hai quan, Gidy ding ky kiém tra chat
luong, an toan k¥ thudt va bao vé moi truong xe co gidi nhap khau; Soan thao,
tao dung, lam gia trén may vi tinh Invoice (hoa don) cia Cong ty BMW AG,
diéu chinh lai danh muc phu kién trang bi theo xe (Option) ghi trén Invoice (hoa
don) theo hudng li€t ké chi tiét cac phu kién va gia phu kién; lam thém Packing
list 16 hang va gidy ching nhan chit lugng (C/Q). Sau khi tao dung, lam gia
Invoice (hoa don), Packing list, Tran Hai P tu nghi ra 02 chit ky ngudi nudc
ngoai, ky tai 2 vi tri (muc: .LV.SCHAEFER va [LANECKELMANN) trén
Invoice gid va nhd nhan vién Nguyén Thi Thanh H4 nghi ra 02 chit ky ngudi
nudc ngoai, ky tai 02 vi tri (muc: .V.ILEMANN va . A. BELLAHOUARI) trén
Packing list. Sau d6, Tran Hai P chuyén lai cho Nguyén Thi Minh Y trinh Lanh
dao Cong ty Au C ky Hop dong mua ban, T& khai, Phuy luc to khai hai quan, To
khai tri gia tinh thué hang hoa nhap khau, ndp thué nhap khau, ky Gidy dang ky
kiém tra chat luong, an toan ky thuat va bao vé moi truong xe co gidi nhap
khau, sao y hop déng mua ban, Invoice (hoa don) gia dé Tran Hai P 1am ding
kiém va 1am thu tuc hai quan; Tran Hai D d3 huy toan bo Invoice (Hoéa don) do
Cong ty BMW AG phat hanh. Tir nim 2007 dén nay, Tran Hai D di lam gia
6.825 Invoice (héa don) ctia Cong ty BMW AG va 1am thém Packing list, C/Q dé
hoan thién hd so khai béo hai quan nhap khau xe 6 t6 cho Cong ty Au C. Tai liéu
diéu tra da xac dinh: Trong nim 2013, Tran Hai D di lam gia 91 Invoice (hoa
don) co gia trj thip hon so véi Invoice (hda don) do Cong ty BMW phat hanh va
cac tai liéu, chimg tir khac, sau d6 chuyén cho Nguyén Thi Minh Y trinh Nguyén
Ping T (thoi diém ndm 2013 giit chirc vu Giam dbc kinh doanh va tiép thi Cong
ty Au C) hoan thién ho so khai bao Hai quan dé nhap khau 91 xe 6 to6 hiéu BMW
theo khai bao tri gia trén Invoice (hdéa don) lam gia 1a 2.034.433 EUR (tuong
duong 56.439.861.388 ddng), trong khi tong tri gia theo Invoice (héa don) cua
Cong ty BMW AG phat hanh 1a 2.163.692 EUR (tuong duong 60.027.197.566
ddng), gdy thiét hai cho Nha nudc tong s cac loai thué khi nhap khau 1a
6.456.290.417 dong, cu thé nhu sau:



Tir ngay 10/5/2013 dén ngay 24/6/2013, Cong ty Au C va Cong ty BMW
AG ky két 09 hop dong mua ban tong s6 212 xe 6 t6 hiéu BMW véi tong tri gia
4.116.257 EUR. Sau khi nhin dugc 09 ban hop ddng cung 212 Invoice (hda
don) do Céng ty BMW AG phat hanh, Nguyén Ding T, Nguyén Thi Minh Y lap
lai 09 hop dong c6 sy diéu chinh giam gia cua 91 xe trén tong sb 212 xe 6 td
dugc phan bd déng déu, véi gid tri trén hop ddng thap hon gia tri trén Invoice
(héa don) do Cong ty BMW phat hanh. Theo 16i khai ciia Nguyén Ding T va
Nguyén Thi Minh Y thi viéc diéu chinh giam gia trén hop dong v6i myc dich dé
thong quan 16 hang va nham giam s6 thué nhap khau ciia cong ty vi cé ban diéu
chinh gia (Credit note) s6 ASM7374 d& ngay 18/6/2013 ciia Cong ty BMW AG.
Sau khi 1ap lai hop dong diéu chinh gia, Nguyén Thi Minh Y giao cho Tran Hai
D céc bd hod so ching tir dé 1am hd so, tha tuc hai quan nhap khau xe 0 t0, gém:
09 hop déng mua ban 212 xe 6 t6 hiéu BMW duoc ky két giira Cong ty Au C
véi Cong ty BMW AG da duoc lap lai do Nguyén Ping T, dai dién Cong ty Au
C ky va 212 Invoice (hoéa don) gdc do Cong ty BMW AG phat hanh cua cac
SALES CONTRACT (hop ddng) No.13-BMW AG/2013 ngay 10/5/2013 mua
30 xe 0 t0, Invoice phat hanh ngay 21/5/2013 (trong d6 c6 08 xe c¢6 gia thap hon
gia trén Invoice do Cong ty BMW AG phat hanh); SALES CONTRACT (hop
dong) No.14-BMW AG/2013 ngay 20/5/2013 mua 06 xe 0 t6, Invoice phat hanh
ngay 25/4/2013 (trong d6 c6 05 xe c¢6 gia thap hon gia trén Invoice do Cong ty
BMW AG phat hanh); SALES CONTRACT (hop dong) No.15-BMW AG/2013
ngay 22/5/2013 mua 30 xe 0 t6, Invoice phat hanh ngay 27/5/2013 (trong d6 co
14 xe c6 gia thap hon gia trén Invoice do Cong ty BMW AG phat hanh); SALES
CONTRACT (hop dong) No.17-BMW AG/2013 ngay 04/6/2013 mua 42 xe 0
t6, Invoice phat hanh ngay 07/6/2013 (trong d6 c6 17 xe c6 gia thap hon gi trén
Invoice do Cong ty BMW AG phét hanh); SALES CONTRACT (hop dong)
No0.18-BMW AG/2013 ngay 12/6/2013 mua 02 xe 6 t0, Invoice phat hanh ngay
13/6/2013 (trong d6 c6 01 xe c6 gia thap hon gia trén Invoice do Cong ty BMW
AG phat hanh); SALES CONTRACT (hop d6ng) No.19-BMW AG/2013 ngay
17/6/2013 mua 16 xe 6 t0, Invoice phat hanh ngay 19/6/2013 (trong d6 c6 11 xe
c6 gia thap hon gia trén Invoice do Cong ty BMW AG phat hanh); SALES
CONTRACT (hop ddng) No.20-BMW AG/2013 ngay 20/6/2013 mua 42 xe 6
t6, Invoice phat hanh ngay 27/6/2013 (trong dé c6 19 xe c6 gia thap hon gi trén
Invoice do Cong ty BMW AG phat hanh); SALES CONTRACT (hop ddng)
No0.21-BMW AG/2013 ngay 24/6/2013 mua 13 xe 0 t0, Invoice phat hanh ngay
10/7/2013 (trong d6 c6 13 xe ¢ gia thap hon gia trén Invoice do Cong ty BMW
AG phat hanh); SALES CONTRACT (hop dong) No.22-BMW AG/2013 ngay
26/6/2013 mua 31 xe 6 t0, Invoice phat hanh ngay 10/7/2013 (trong d6 ¢ 03 xe
c6 gia thap hon gia trén Invoice do Cong ty BMW AG phat hanh) (BL 26366 -
26385) cung van tai don (Bill of Lading). Pong thoi Nguyén Thi Minh Y photo
luu lai cong ty cac Invoice (hdéa don) do Cong ty BMW AG phat hanh. Sau khi
nhan cic tai liéu, Tran Hai D d4 1am gia trén may vi tinh 212 Invoice (h6a don),
trong d6 c¢6 91 Invoice duoc diéu chinh lai gia theo gid tri ghi trén hop dong lap
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lai, thap hon so véi tri gia trén Invoice (héa don) do Cong ty BMW AG phat
hanh tong s6 tién 129.259 EUR; 1am thém Packing list, C/Q, déng thoi soan thao
T khai hai quan, Phu luc to khai hai quan, To khai tri gia tinh thué hang hoa
nhap khau, Gidy ding ky kiém tra chét luong, an toan ky thuat va bao vé méi
truong xe co gidi nhap khau. Tran Hai D in toan bd cac ching tir trén va ky trén
Invoice 02 chir ky nguoi nudc ngoai, tai 2 vi tri (muc: I.V.SCHAEFER va
I.ANNECKELMANN), d6ng thoi nho Nguyén Thi Thanh H4 ky trén Packing lits
02 chir ky ngudi nudc ngoai, tai 02 vi tri (muc: LV.ILEMANN va
|.A.BELLAHOUARI), sau d6 chuyén toan bo cac ching tir trén cho Nguyén Thi
Minh Y. Nguyén Thi Minh Y trinh Nguyén Pang T, Giam ddc Kinh doanh va
tiép thi, dai dién Cong ty Au C ky to khai, phu luc t& khai hai quan, to khai tri
gia tinh thué hang héa nhap khau, ky Gidy dang ky kiém tra chat lugng, an toan
k¥ thuat va bao vé méi truong xe co gidi nhap khau, ky sao y Invoice (hoa don),
hop dong dé 1am thi tuc dang kiém, cung gidy gidi thiéu dé Tran Hai B lam thu
tuc hai quan. Tt ngdy 19/7/2013 dén ngay 04/9/2013, Tran Hai B di str dung 09
hop ddng cing 91 Invoice (hda don) gia dd dugc diéu chinh giam gia thap hon
so voi gia trén 91 Invoice (hoa don) do Cong ty BMW AG phat hanh véi tong
gia tr1 chénh 1éch 129.259EUR, 07 1an m& 24 to khai hai quan dién tu tai Chi
cuc Hai quan Cang Sai Gon khu vuc 3 dé 1am thu tuc nhap khau 91 xe 6 0,
d6ng thoi sir dung Gidy ding ky kiém tra chat lugng, an toan ky thuat va bao vé
moi trudng xe co gidi nhap khau, bo hop dong, Invoice (hda don) do Nguyén
Ping T ky sao y ciing C/Q 1am thém dé dang kiém, thong quan 91 xe trén. (BL
20785 - 20786; 23667; 23672; 23701 - 23704; 23720 - 23724; 23738, 23764;
23783; 23796 - 23801; 23816 - 23821, 23837 - 23839; 23860 - 23864; 23972 -
23973; 23975; 23877; 23890 - 23894; 23908 - 23910; 23357 - 23359; 25065 -
25070; 23381 - 23383; 23416 - 23418; 23472 - 23477; 23929; 23532 - 23537,
25017 - 25028; 25083 - 25098; 25107 - 25108; 23560 - 23565; 23651 - 23653,;
23945 - 23950; 23961; 25053 - 25064; 25117 - 25136; 26832 - 26937; 26955;
26968 - 26969; 26988 - 26995; 27002 - 27007).

Toan bo 91 xe 6 to bi lam gia vé gia tri néu trén da dugc thong quan, ban
giao cho Cong ty Au C. Cong ty Au C di ban toan bd 91 xe 6 to trén cho cac
khach hang c6 dia chi tai 22 tinh thanh trén toan quéc. Khi ban 91 xe 6 t0 trén,
cong ty Au C déu xuat Hoa don GTGT voi tong gia tri hda don di xuét ban 1a
206.851.735.568 dong va ky két hop ddng voi cac khach hang.

Co quan diéu tra da tién hanh xac minh qua dai dién Tap doan BMW AG
(D) xac dinh: Cong ty Au C 1a nha nhdp khau duoc y quyén cic San pham
BMW tai Viét Nam; Cong ty BMW AG c6 ky hop dong gbc (hop dong nha
nhap khau) va hop dong ban timg 16 xe cho Cong ty Au C. Pdi véi mdi 16 hang,
Cong ty BMW AG giri cho Cong ty Au C 03 loai chimg tir 12 ban chinh gdm:
Hop dong mua ban xe c¢6 chir ky truc tiép cua dai dién Cong ty BMW AG,
Invioce va Van tai don (Bill of lading). Trén Invoice do Cong ty BMW AG phat



hanh chi ghi tén nguoi duge uy quyén ky Invoice, nhung khong c6 chir ky, cac
Invoice ma c6 chir ky thi khong do BMW phat hanh. (BL 43596 - 43624).

Co quan Canh sat diéu tra Bo Cong an ra Quyét dinh trung cau giam dinh d6i
véi cac Invoice, Packing list va cac chimg tir tai liéu ma Cong ty Au C da lam thu
tuc nhap khau 91 xe 6 t6 trén gom 24 bo to khai hai quan, 09 ban hop dong nhap
khau.

Tai Két luan giam dinh s6 1171A ngay 04/4/2017 va Két luan giam dinh $6
2565 ngay 14/8/2017 ctia Vién Khoa hoc hinh sy B6 Cong an két luan:

- Chir ky tai 2 vi tri (muc: 1.V.SCHAEFER va I.A.BELLAHOUARI) trén
91 Invoice trong hd so khai bao hai quan, c6 91 chit ky muc I.V.SCHAEFER/91
Invoice 1a chir ky ctia Tran Hai B. C6 91 chir ky muc 1.A.BELLAHOUARI/91
Invoice khong du cin cir xac dinh 1a chit ky cua Tran Hai D ky ra;

- Chtr ky tai 2 vi tri (muc: I.V.ILEMANN va .LA.BELLAHOUARI) trén 91
Packing lits 13 chit ky ctia Nguyén Thi Thanh H4 Ky ra;

- C6 46 tai liéu gdm: Bang ca s khung, s6 may, cong vin gii Chi cuc hai
quan khu vyc III, Invoice, Packing lits do cung mgt may in ra, trong do6 co6 25 to
Invoice, 17 to Packing lits do cing mot mdy in ra;

- 09 ban hop ddng néu trén, 09 chir ky muc ding tén FAIRUDZ BOKHAIRI
dudi muc “For and on behalf of The seller BMW AG” (muc dai dién bén ban
hang) khong phai 1a chit ky truc tiép, 1a chit ky sao chup tir mot chir ky gdc. 09
chit ky dimg tén Nguyén Piang T dudi muc “For and on behalf of The Buyer
Europe Automabiles Corpor” 13 cac chir ky truc tiép. (BL 21746-21750; 21752-
21756).

Qua trinh diéu tra, Cong ty Au C xuat trinh Gidy diéu chinh gia (Credit
note) sd A5SM7374 dé ngay 18/6/2013 ciia Cong ty BMW AG va giai trinh viéc
diéu chinh giam gia trén cac 09 hop déng mua ban nim 2013 cing gia thanh
trén cac Invoice (hoa don) 1a do Cong ty BMW AG c6 sy diéu chinh gia ddi véi
79 xe 6 O voi tong s6 tién 126.000EUR cho Cong ty Au C vi 1y do cac xe bi anh
huéng mua da. Tuy nhién, cin cir vao két qua giam dinh ctia Vién khoa hoc hinh
su va két qua xac minh qua dai dién Coéng ty BMW AG, xac dinh: Chit ky cia
dai dién Cong ty BMW AG trén 09 ban hop dong Cong ty Au C sir dung dé lam
thi tuc hai quan nhap khau 91 xe 6 t6 d& dugc diéu chinh gia khong phai 1a chir
ky truc tiép, 1a chit ky sao chup tir mot chit ky goc, khong phit hop véi xac nhan
ctua dai dién Cong ty BMW AG xac nhan chit ky trén hop dong do Cong ty
BMW AG phat hanh 1a chir ky truc tiép; trén Invoice (héa don) do Cong ty
BMW AG phat hanh khong c6 chir ky cua dai dién Cong ty BMW AG. Do viy,
¢ di co so xac dinh 09 hop dong trén va cac Invoice (hoa don) khong phai do
Cong ty BMW AG phat hanh.

Dbi voi ban diéu chinh gia (Credit note) sé6 ASM7374 dé ngay 18/6/2013,
tai liéu diéu tra thé hién: Ban diéu chinh gia xac dinh cu thé diéu chinh gia cho
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79 xe 6 to theo s6 khung xe va c6 mirc giam gia cu thé cho ting xe, nhung tai 09
ban hop ddng caa Cong ty Au C lap lai dé sir dung khai bao hai quan d3 diéu
chinh gia ctia 91 xe. Trong s6 91 xe duoc didu chinh gia khai bao hai quan c6 16
xe khong co trong danh sach diéu chinh tai Credit note s6 ASM7374 dé ngay
18/6/2013 va 05 xe c6 trong danh sach tai Credit note s6 ASM7374 dé ngay
18/6/2013 lai khong diéu chinh gia trén hop dong; Gia diéu chinh giam timg xe
trén 09 hop dong 1am lai va trén cac Invoice (hoa don) gia khong phu hop véi
gia giam timg xe trén Credit note s6 ASM7374 dé ngay 18/6/2013; Ban Credit
note s6 A5SM7374 ngay 18/6/2013 dugc 1ap trude thoi diém Cong ty Au C va
Cong ty BMW AG ky két 03 hop dong mua ban xe 6 to gdm: SALES
CONTRACT No0.20-BMW AG/2013 ngay 20/6/2013, SALES CONTRACT
No.21-BMW AG/2013 ngay 24/6/2013 va SALES CONTRACT No.22-BMW
AG/2013 ngay 26/6/2013 nhung khong duge Cong ty BMW AG diéu chinh gia
trén cac Invoice (hda don). Do vay khong c6 co sd chap nhan theo giai trinh cua
cong ty Au C trong viéc giam gia 91 xe theo Credit note sé ASM7374 ngay
18/6/2013 cua Cong ty BMW AG.

Co quan Canh sat diéu tra ra Quyét dinh trung cau giam dinh Bo tai chinh
de xac dinh so6 thué bi thiét hai.

Tai Ban két luan giam dinh ngay 16/03/2017 ctia B tai chinh két luan:

Téng gia tri tien thué bi thiét hai do cong ty Au C s dung héa don gia (O
gia tri thap hon hoa don thdt do Cong ty BMW AG phat hanh) dé khai bdo hai
quan nhdp khau 27 xe 6 t6 la 2.115.436.402 dong, gom cdc khoan thué:

Thué nhdp khdu: 864.542.115 dong;

Thué tiéu thu ddc biét: 951.969.638 dong;

Thué gid tri gia ting: 298.924.649 dong. (BL 21719-21744)

Tai Ban két luan giam dinh ngay 25/4/2017 cua Bo tai chinh két luan:

- Tong gid tri tién thué bi thiét hai do Cong ty Au C sir dung héa don gid
(co gia tri thap hon hoa don thdt do Cong ty BMW AG phat hanh) dé khai bao
hai quan nhdp khdu 64 xe o to la 4.340.854.015 dong, cu thé:

Thué nhdp khau: 1.777.507.107 dong;

Thué tiéu thu dic biét: 1.949.214.593 dong;

Thué gid tri gia tang: 614.132.315 dong.

- Viéc Cong ty Au C xudt trinh vin ban Credit note s6 ASM7374 dé ngay
18/6/2013 diéu chinh giam gia doi voi 79 xe 6 to BMW khong du co so dé xem
xét diéu chinh giam gia khi xac dinh tri gia tinh thué hang nhdp khau doi voi 79
chiéc xe 6 t6 BMW, khong dwoc giam thué theo cac hoa don gia ma Cong ty da
khai bao hai quan.(BL 21759-21784).



Ngay 08/5/2017, Coéng ty Au C di tu nguyén ndp sd tién thué
6.500.000.000 déng vao tai khoan cua Kho bac Nha nudc Quan G, Thanh phé
H6 Chi Minh, theo Thong bao sb 192/C46-P10 ngay 26/4/2017 ciia Co quan
Canh sat diéu tra Bo Cong an. (BL 43711 - 43712).

Tai Co quan diéu tra, cac bi can va doi twong lién quan khai nhdn:

- Bi can Tran Hai D khai: Toan b ching tir, tai liéu dé lam tha hai quan
nhap khau xe 6 t6 va don gia trén cac Options chi tiét do Nguyén Thi Minh Y
cung cap. Tran Hai D thira nhan di 1am gia toan bo Invoice (héa don) ciia Cong
ty BMW AG phét hanh, tu nghi va tao 1ap ra cac chtng tir: Packing lits, Gidy
ching nhan chét luong hang hoa (CQ) dang ky kiém tra chat luong, dé dwa vao
hé so khai bao hai quan, nhap khau xe 6 t6 BMW cho Cong ty Au C. Béi voi 91
xe 6 t6 dugc didu chinh lai gia khi nhap khau trong ndm 2013, Tran Hai D khai
nhan: Khi Nguyén Thi Minh Y dua hop ddng, Invoice do Cong ty BMW AG
phat hanh cung ban diéu chinh gia s6 ASM7374 ngay 18/6/2013, ¢6 su diéu
chinh gia cho 79 xe 6 t0, Tran Hai P thay gia trén Invoice cao hon gia ghi trén
hop d6ng nén da thong bao lai cho Nguyén Thi Minh Y 14 khong lam tha tuc hai
quan duoc vi diéu kién giam gia khong phu hop véi quy dinh, nén phai diéu
chinh lai hop dong cua 16 hang theo dung gia trén Invoice thi méi théng quan
duoc. Nguyén Thi Minh Y néi viéc diéu chinh gia 13 thyc té, néu khai bao hai
quan theo gia trén Invoice do Cong ty BMW AG phat hanh thi cong ty s€ bi
thi¢t hai, gidm loi nhuan va dé nghi diéu chinh lai gia trén Invoice theo gia tri
ghi trén hop dong. Vi vin ban diéu chinh gia cho timg xe nén cé nhitng xe cing
Model nhung gia khac nhau nén Tran Hai D thong bao cho Nguyén Thi Yén biét
cac xe cung Model phai c6 gia tri nhu nhau thi méi lam tha tuc hai quan dugc.
Sau khi thong nhat, Nguyén Thi Minh Y chuyén cho Tran Hai B cac hop dong
lién quan dén cac xe duoc giam gia, da duoc diéu chinh gia phan bo dong déu
cho céc xe c6 cing Model, cling Options. Tran Hai P da lam gia 91 Invoice ¢6
gia tri thap hon Ivoice do BMW AG phat hanh véi tong sb tién 129.259 EUR,
lam thém Packing lits, C/Q va soan thao cdc tai liéu, chuyén lai cho Cong ty Au
C dé ky hoan thién ho so khai bao hai quan nhap khau. Nguyén Pang T, (thoi
diém nam 2013 1a Giam déc Kinh doanh va tiép thi) da ky to khai hai quan va sao
y Invoice dé 1am tha tuc hai quan, dang kiém. Viéc 1am thém C/Q v6i muc dich
khong phai kiém tra chat luong xe khi nhap khau, rat ngan viéc thong quan trong
qua trinh nhap khau xe 6 t6 cho Cong ty Au C. Khi tién hanh lam thu tuc hai quan
dé nhap khau 91 xe 6 to da diéu chinh lai gi4 thap hon trong nam 2013, Tran Hai
P khéng xuat trinh ban Credit note s6 ASM7374 dé ngay 18/6/2013 vao hd so hai
quan. (BL 21850-21855; 21878-21903; 21904-21905; 21970-21913; 21915-
21931).

- Bi can Nguyén Thi Minh Y khai: La nguoi chiu trach nhiém trong viéc
dat hang, nhan hd so chimg tir gbc lién quan dén viéc nhap khau xe tir Cong ty
BMW AG. Sau khi tiép nhan cac tai liéu chung tir cia Cong ty BMW AG ddi
v6i mdi 16 hang, Nguyén Thi Minh Y déu bao cédo Lanh dao Cong ty Au C,
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trong d6 c6 Nguyén Ping T dé xin chi dao trong viéc nhdp khau xe. Sau do
Nguyén Thi Minh Y chuyén cac tai liéu, chimg tir lién quan dén viéc nhap khau
xe cho Tran Hai D 1am thu tuc hai quan. Thtra nhan viéc biét Tran Hai D 1am lai
c4c Invoice dé nhap khau hang héa. Toan bo cac Invoice ndp cho co quan Hai
quan dé thong quan 16 hang déu do Tran Hai P lam, khong phai do Cong ty
BMW AG phét hanh.

Dbi voi 91 xe 6 to nhdp khau nim 2013 d3 dugc diéu chinh giam gia trén
hop dong va trén Invoice gia, Nguyén Thi Minh Y khai nhan: Sau khi nhan duoc
cac hop dong va Invoice ban gdc tir Cong ty BMW AG, Cong ty Au C nhan
dugc ban diéu chinh gia sb A5SM7374 dé ngay 18/6/2013, diéu chinh gia 79 xe 6
t6 v4i tong sb tién 126.400EUR. Nguyén Thi Minh Y di bao cdo Lanh dao Cong
ty Au C, trong d6 c6 Nguyén Pang T (thoi diém d6 1a Giam ddc kinh doanh va
tiép thi) dé tién hanh lam tha tuc nhap khau. V&i muc dich tranh thiét hai cho
cong ty khi nop thué nhap khau theo Invoice ctiia Cong ty BMW AG phat hanh
va thong quan dugc 16 hang, theo chi dao cua Lanh dao cong ty trong do6 co
Nguyen bang T, Nguyen Thi Minh Y trao doi voi Vian phong dai dién Cong ty
Au C tai khu vuc Chau A 1ap lai hop dong diéu chinh giam gia phan bo dong
déu cho cac xe co cing Model, cing Options, sau d6 trinh Nguyén Pang T ky
lai cac hop dong da duogc 1ap lai, ddng thoi huy toan bo hop dong goc do Cong
ty BMW AG phat hanh. Sau d6, Nguyén Thi Minh Y chuyén cac hop dong da
duoc lap lai, cac Invoice do Cong ty BMW AG phat hanh cung van tai don cho
Tran Hai P 1am thu tuc hai quan. Tran Hai B da 1am lai Invoice diéu chinh gia
pht hop véi gia xe trén cac hop dong, cing cac ching tir tai liéu, chuyén lai cho
cong ty Au C ky hoan thién ho so khai bao hai quan. Nguyén Thi Minh Y trinh
Nguyén Ding T ky hoan thién bd ho so khai bao hai quan, sau d6 chuyén lai cho
Tran Hai P 1am tha tuc hai quan thong quan ddi véi 91 xe 6 to di dugc diéu
chinh lai gia. Toan bo sb xe trén Cong ty Au C di ban cho cac khach hang.
Nguyén Thi Minh Y x4c nhén d3 tra ctru thong tin trén hé théng dé 1ay don gia
cac Options chi tiét cung cép cho Tran Hai B dé Pang lam gia Invoice. (BL
21932-21978; 43685-43686; 43687-43691).

- Bi can Nguyén DPang T khai: Trong nim 2013, v&i cuong vi 1a Giam déc
Kinh doanh va tiép thi Cong ty Au C, theo ty quyén ctua Tong Giam dbc cong ty
da ky nhiéu hop dong nhap khau xe 6 t6 voi Cong ty BMW AG, ky ho so khai
bao hai quan dé nhap khau xe 6 t0. Dong thoi, Nguyén Dang T xéac dinh Invoice
(hoa don) do Cong ty BMW AG phat hanh khong co6 chit ky cua dai dién Cong ty
BMW AG.

Pbi voi viec nhap khau 91 xe 6 to di dugc diéu chinh gid nam 2013,
Nguyén Pang T khai nhan: Sau khi cong ty nhan duoc ban diéu chinh gia s6
A5M7374 d& ngay 18/6/2013, diéu chinh gia 79 xe 6 t6 voi tong sb tién
126.400EUR, dé tranh viéc cong ty bi thiét hai trong viéc nop thué nhap khau 16
hang trén, Cong ty da lap lai hop dong mua ban, trong d6 c6 sy diéu chinh gia
thap hon so véi gia ciia hop déng ban dau va so voi Invoice do Cong ty BMW
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AG phét hanh. Nguyén Ding T dai dién Cong ty Au C ky trén cac ban hop dong
1ap lai. V€ b0 ho so 1am thu tuc hai quan doi véi 91 xe da duge di€u chinh gia
trén hop dong, Nguyén Pang T 1a ngudi ky cac ching tir; sao y Invoice (hda
don), hop dong dé lam thu tuc ding kiém thong quan 16 hang. Nguyén Ping T
xac dinh, muc dich cta viéc di€u chinh gia trén hop dong 1ap lai va trén Invoice
(hoa don) do Tran Hai P tao dung nham giam so thu¢ nhéap khau 16 hang duoc
giam gia. (BL 21785-21850).

- Ba Nguyén Thi Thanh H4, nhan vién Cong ty Viét A khai: X4c dinh Tran
Hai D nho ky trén Paking list do Ding da 1ap sdn. Khi nho, Piang noi khong bi
anh hudéng gi nén Hoang ky giup va khong duoc hudng loi gi. (BL 22003-
22008).

* Tai Ban &n hinh su so tham sé 180/2019/HS-ST ngay 05/6/2019 ciia Toa an
nhan dan Thanh phé Hé Chi Minh tuyén xi:

1/- Tuyén b cé&c bi cao Nguyén Pang T, Tran Hai B, Nguyén Thi Minh Y
pham t01 “Buon lgu”.

2/- Ap dung diém a, b khoan 4 Piéu 188; diém s, b, v khoan 1, khoan 2
Piéu 51; Biéu 54 Bo luat hinh sy nam 2015, sira d6i bd sung nam 2017.

Xir phat: Bi cdo Nguyén Dang T 09 (chin) nim ti. Thoi han tu tinh tir ngay
26/4/2017.

21- Ap dung diém a, b khoan 4 Diéu 188; diém s, b khoan 1, khoan 2 Diéu
51; Diéu 54 B luat hinh sy nam 2015, stra doi bo sung nam 2017.

Xt phat: Bi cdo Tran Hai D 07 (bay) nim tu. Thoi han ti tinh tir ngay
26/4/2017.

Xir phat: Bi cdo Nguyén Thi Minh Y 05 (nim) ndm ti. Thoi han tu tinh tir
ngay bat bi cdo chap hanh an.

Mién hinh phat b6 sung d6i vai cac bi cdo.

3/- V& xtr 1y vat ching: Ap dung Piéu 47 B6 luat hinh sy va Diéu 106 Bo
luat TS tung hinh su;

Tich thu ndp ngan sach nha nudce:

Budc Cong ty TNHH 6 t6 Au C phai chiju trach nhiém ndp lai sb tién
60.027.197.566 dong, duoc khau trir di so tien ma Cong ty Au C da tu nguyén
ndp lai so tién thué trudc do6 la 6.500.000.000 dong. Cong ty Au C phai ndp so
tién con lai sau khau trir 1a 53.527.197.566 dong.

(Theo Bang ké ndp thué vao Kho bac Nha nuéc Quan G ngay 08/5/2017)

4/- Ngoai ra ban an so tham con tuyén vé xtr 1y vat chimg doi voi cac tai
san khac, phan an phi hinh sy so tham, quyén khang cao ban an ctua nhiing
nguoi tham gia t6 tung theo luat dinh.
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- Ngay 05/6/2019 bi cao Nguyén Thi Minh Y c¢6 don khang céo xin giam
nhe hinh phat (xin chuyén tir hinh phat ti sang hinh phat tién).

- Ngay 11/6/2019 bi cao Nguyén Ping T c6 don khang cdo xin giam nhe
hinh phat (xin duoc 4p dung hinh phat tién).

- Ngay 19/6/2019 bi cdo Tran Hai D c¢6 don khang cdo xin giam nhe hinh
phat.

- Ngay 18/6/2019 Céng ty TNHH 6 td Au C c6 don khang céo yéu cau sta
ban 4n so thim theo hudng khong budc Cong ty Au C phai chiu trach nhiém ndp
lai s6 tién 53.527.197.566 dong boi 91 xe 6 td BMW khong phai 1a vét chimg.

Tai phién toa phtc tham, cac bi cao Nguyén Dang T, Tran Hai D, Nguyén
Thi Minh Y va Céng ty TNHH 6 t6 Au C van giit nguyén yéu cau khang cdo,
khong ai cung cap thém tai liéu ching ctr gi moi.

Nhitng ngudi bao chita cho cac bi cao 1ap luan cho rang: Ngoai cac tinh tiét
gidm nhe trach nhiém hinh sy nhu that tha khai bdo, an nan hi cai, Cong ty da
ndp khic phuc 1 phan hau qua thiét hai, gia dinh c6 cong thi cac bi cdo con duoc
hudng thém céc tinh tiét giam nhe khac, cic bi céo 1a nhiing ngudi 1am cong in
luong, khong cé tu loi riéng, nén dugc 126 nhan vién cong ty ky tén vao van ban
xin giam nhe hinh phat cho cac bi cdo. Nén dé nghi chap nhan khang cdo giam
nhe thém hinh phat cho céc bi céo.

Kiém sat vién dai dién cho Vién kiém sat nhan dan cp cao tai Thanh phé
Ho Chi Minh, phan tich danh gia ching ci, hanh vi pham t01 cia cac bi céo cho
rang ban 4n so tham tuyén xtr vé toi danh, 4p dung diéu lut va hinh phat cta timg
bi cdo 13 c6 can cir, nén dé nghi khong chip nhan khang cdo xin giam an ctia cac
bi céo. Riéng ban an xac dinh 91 chiéc xe 6 to hiéu BMW 1a vat ching cua vu an
nay, nhung do vt chimg Cong ty TNHH 6 t6 Au C da ban khong con, nén budc
cong ty TNHH 6 t6 Au C phai nop lai gia tri quy thanh tién 14 ding phép luat,
nén d& nghi khong chap nhan khang cdo cia Cong ty TNHH 6 t6 Au C, giir
nguyén ban 4n so tham.

Can cir vao cdc chimmg cir, tai liéu dia dwoc tham tra tai phién toa phiic
tham; cdn cir vao két quad tranh tung tai phién toa, trén co sé xem xét day di,
toan dién cdc tai lidu, chieng cit, ¥ kién ciia Vién kiém sdt, nguoi bdo chiia, bi
cao;

NHAN PINH CUA HOI PONG XET XU

[1]- Trong qua trinh diéu tra, qua 16i khai nhan cta cac bi cdo Nguyén Ding
T, Nguyén Thi Minh Y, Tran Hai D, d6i chiéu véi cac tai liéu chimg ctir da thu
thap duogc co trong hd so vu an; da can cir két luan: Trong nam 2013 céac bi céo
Nguyén Pang T, Nguyén Thi Minh Y, Tran Hai D d3 thoa thuan, cau két nhau
thuc hién hanh vi 1am gia cac gidy to lién quan dén viéc nhap khau 91 xe 6 td hiéu
BMW nhu: Lam gia 91 Invoice (héa don) c6 gia tri thap hon so véi Invoice (hoa
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don) do Cong ty BMW phat hanh va cac tai liéu, ching tir khac nhu Packing lits,
Gidy chung nhan chat luong hang hoa (CQ) diang ky kiém tra chat luong dé
hoan thién dua vao hd so khai bio Hai quan nhap khéau 91 xe 6 t6 hiéu BMW
theo khai bdo tri gia trén Invoice (hdéa don) lam gid 1a 2.034.433 EUR (tuong
duong 56.439.861.388 ddng), trong khi tong trj gia theo Invoice (hda don) cua
Cong ty BMW AG phat hanh 1a 2.163.692 EUR (tuong duong 60.027.197.566
ddng), gdy thiét hai cho Nha nudc tong s cac loai thué khi nhap khau Ia
6.456.290.417 dong.

[2]- Hanh vi thuc hién t6i pham néu trén cuia cac bi cdo Nguyén Piang T,
Nguyén Thi Minh Y, Tran Hai P da du yéu t6 dau hiéu cau thanh ti budn lau doi
v6i 91 xe 0 t0 hiéu BMW c6 gia tri bang 60.027.197.566 dong.

Vi vay, tai Ban an hinh sy so tham sé 180/2019/HS-ST ngay 05/6/2019 cua
Toa an nhan dan Thanh phé HS Chi Minh tuyén bd cac bi cao Nguyén Ping T,
Tran Hai B, Nguyén Thi Minh Y pham toi “Buén Igu”. Toi danh va hinh phat
dugc quy dinh tai diém a, b khoan 4 Diéu 188 B luat hinh su nim 2015, stra doi
bd sung nam 2017 14 c¢d can ctr phap ludt, trong xtng véi tinh chat, mic do,
hanh vi va hau qua cta cac bi cao gay ra.

[3]- Tuy nhién, trong vu an nay cac bi cao la nhan vién cua cong ty, thuc
hién nhi€ém vu véi tu cach la nguoi thira hanh, chi lam cong hudng lwong, khong
c6 hudng loi tryc tiép tir hanh vi budn 1au. Sau khi sy viéc bi phat hién thi cac bi
cao théy duogc sai pham nén that tha khai bao, tao diéu kiéu thuan loi cho cac co
quan tién hanh t6 tung diéu tra, truy t6 va xét xtr kip thoi, sém két thuc dugc vu
4n; Cong ty Au C ciing di tu nguyén ndp lai s tién thué chénh léch
6.500.000.000 dong dé khac phuc 1 phan hau qua xay ra cho cac bi céo. Riéng
bi cdo Nguyén Pang T 1a ngudi trong qua trinh cong tac co nhiéu thanh tich xuat
sac trong linh vuc kinh doanh dugc ting thuong nhiéu bang khen, hoan thanh
nhiém vu cong tac tai Cong ty Au C, thudc top 100 doanh nhan c6 dong gbp tich
cuc cho cong dong. Sau khi xét xtr so tham co trén 120 nhan vién ciia Cong ty
Au C d3 c6 don xin xem xét giam nhe cho céc bi cdo.

[4]- Cac bi ciao Nguyén Pang T, Tran Hai D, Nguyén Thi Minh Y c6 rat
nhiéu tinh tiét giam nhe, nén Hoi dong xét xir phiic tham xét thdy can giam nhe
thém 01 ph?m hinh phat cho cac bi c&o so vdi ban an so tham da tuyén, dé tao
diéu kién cho cac bi cao sém tré vé hoa nhap véi cong dong, lam nguoi luong
thién dé tiép tuc gitp ich cho gia dinh va xa hoi.

[5]- Vi cac 1& néu trén, chap nhan khang c&o cta cac bi cao Nguyén Ping
T, Tran Hai B, Nguyén Thi Minh Y, stta Ban 4n hinh sy so tham sb
180/2019/HS-ST ngay 05/6/2019 ciia Toa &n nhan dan Thanh phé H6 Chi Minh vé
phan hinh phat.

[6]- Xét khang céo cua Cong ty TNHH 6 t6 Au C, ciing nhu & tai phién toa
nhitng nguoi bao vé quyen loi ich hop phép cho Cong ty Au C Iap luan rang: 91 xe
0 t6 hieu BMW la hang hda that caa cong ty, viéc mua ban cong khai ngay tinh,
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khong vi pham phéap luat. Con viéc lam sai la cua cac bi céo, khdng co lién quan
den cong ty, nén cong ty khong phai chiu trach nhiém vé hau qua; do do d¢ nghi
sura ban an so tham theo hudng cong ty khong phai nop tiep so tien 53.527.197.566
dong.

[6.1]- Hoi ddng xét xir phuc thim nhan thiy, dbi véi 91 xe & td hicu BMW
1a ddi twong cua hanh vi budn lau ma céc bi cdo Nguyén Pang T, Tran Hai b,
Nguyén Thi Minh Y di thuc hién. Pay 1a hang hoa ma cac bi cdo da thyuc hién
budn lau, phai duoc tich thu theo quy dinh.

[6.2]- Tuy nhién, do cac bi cao Nguyén Pang T, Tran Hai B, Nguyén Thi
Minh Y khi thuc hién hanh vi buén ldu qua thu tuc hai quan, khong phat hién
kip thoi, nén 91 xe 6 t6 hiéu BMW di duoc thong quan va Cong ty Au C da ban,
tiéu thu hét 91 xe 6 to cho khach hang. Khi cic khach hang mua xe déu c6 ky
hop ddng mua ban véi Cong ty Au C, Khi mua xe khach hang khong biét Cong
ty Au C str dung chimg tir gia dé nhap khau; nén viéc giao dich mua ban xe giita
Cong ty Au C véi khach hang 1a giao dich ngay tinh; ban 4n so tham khong
budc thu hdi 91 xe 6 t6 BMW ma Cong ty Au C d3 ban cho cac khach hang; chi
bude COng ty Au C phai ndp lai so tien 60.027.197.566 dong 1a gia tri hang
pham phap do hanh vi buoén lau, 1a ¢6 co s phap luat. Nén khang cao cia Cong
ty TNHH 6 t6 Au C khong ¢6 cin ctr chap nhan.

[7]- V& &n phi hinh sy phic tham:

[7.1]- Khéang céo ctia Cong ty TNHH 6 t6 Au C khong dugc chap nhan, nén
Cong ty TNHH 6 t6 Au C phai chiu an phi phic tham theo quy dinh;

[7.2]- Do khang cao duoc chap nhan, nén cac bi cao cdo Nguyén Pang T,
Tran Hai D, Nguyén Thi Minh Y khong phai chiu 4n phi hinh sy phtc tham.

[8]- Céc phan khac cua quyét dinh ban an so thim do khong bi khang céo,
khang nghi da c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang
nghi.

Vicac lé trén,;

QUYET PINH:

Can ct diém a, b khodn 1 Diéu 355; Diéu 356; diém ¢ khoan 1 Diéu 357
Bo luat T6 tung hinh su;

Khéng chap nhan khang céo caa Cong ty TNHH 6 t6 Au C.

Chap nhan khang cdo clia cac bi cio Nguyén Pang T, Tran Hai B, Nguyén
Thi Minh Y. Stra Ban an hinh su so thim s6 180/2019/HS-ST ngay 05/6/2019 cua
Toa an nhan dan Thanh phé H5 Chi Minh vé phan hinh phat t0 caa cac bi céo
Nguyén Dang T, Tran Hai D, Nguyén Thi Minh Y

Tuyén xu:
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1/- Tuyén bd céc bi cao Nguyén Ding T, Tran Hai D, Nguyén Thi Minh Y
pham t01 “Buon lgu”.

21- Ap dung diém a, b khoan 4 Diéu 188; diém s, b, v khoan 1, khoan 2
Piéu 51; Piéu 54 B luat hinh sy nim 2015, sira d6i bd sung nam 2017.

Xir phat: Bi cdo Nguyén Pang T 07 (Bay) ndm ti. Thoi han tu tinh tir ngay
26/4/2017.

3/- Ap dung diém a, b khoan 4 Diéu 188; diém s, b khoan 1, khoan 2 Diéu
51; Diéu 54 B luat hinh sy nam 2015, stra doi bo sung nam 2017.

Xt phat: Bj c40 Tran Hai B 05 (Nim) nim ti. Thoi han tu tinh tir ngay
26/4/2017.

Xir phat: Bi cd0 Nguyén Thi Minh Y 03 (Ba) nim ti. Thoi han tu tinh tir
ngay bat bi cdo chap hanh an.

Mién hinh phat b6 sung do1 véi cac bi céo.

4/- V& xtr 1y vat ching: Ap dung Diéu 47 B6 luat hinh sy va Diéu 106 Bo
luat T6 tung hinh sy;

Budc Cong ty TNHH 6 t6 Au C phai chiu trach nhiém ndp lai sb tién
60.027.197.566 dong dé tich thu, ndp ngan sach nha nude; Tuy nhién s& dugc
khau trir s6 tién 6.500.000.000 dong do Coéng ty TNHH Au Chau di nop trude
d6. Nhu vay, Cong ty TNHH Au Chau phai c6 nghia vu ndp tiép so tién con lai
14 53.527.197.566 dong.

(Theo Bdng ké ngp thué vao Kho bac Nha nuwée Quéin G ngay 08/5/2017)

5/- Budc Cong ty TNHH 6 t6 Au C phai chiu 300.000 dong an phi dan su
phuc tham trong vu an hinh su.

6/- Cac phan khac cua quyét dinh ban an so tham do khong bi khang cao,
khang nghi da c6 hiéu luc phap luat ké tir ngay hét han khang céo, khang nghi.

Ban 4n hinh su phtc thim c6 hiéu luc phéap luat ké tir ngay tuyén an./.

Noinhgn: TM. HQI DPONG XET XU PHUC THAM
- Toa an nhan dan t6i cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSNDCC tai TP. Hb Chi Minh;

- TAND TP. H6 Chi Minh;

- VKSND TP. H6 Chi Minh;

- Cong an TP. H6 Chi Minh;

- S& Tu phap TP. HO Chi Minh;

- Cuc THADS TP. H6 Chi Minh;

-TTG T17; .

-TTG T17; Pang Quoc Khéi

(Téng dat cho bi cao Thao, Ding)

- Bi céo tai ngoai;

- NCQL&NVLQ;

- Luu: HS, VP, 26bTNB.
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