TOA AN NHAN DAN. CQNG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Péc 1ap - Ty do - hanh phuc

Ban 4n s6 : 594/2018/DS-PT
Ngay: 07/6/2018 ,
V/v tranh chap vé thira ké tai san.
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thim phdn - Chii toa phién toa: Ba: Chau Thi Diép.

Cdc Thiam phan: Ong: Nguyén Van Tuan.

Ong: Nguyén Khic Vuong.

- Thu ky phién toa: Ba Tran Thi Huong.

- Dgi di¢n Vign Kiém sit nhin dan Thinh pho Ho Chi Minh: Ba
Hoang Anh Nga - Kiém sat vién tham gia phién toa.

Ngay 07 thang 6 ndm 2018 tai try s Toa 4n nhan dan Thanh ph6 Ho Chi
Minh m¢ phién toa xet xur phuc tham cong khai vu an thu ly s6: 21/2018/TLPT-
DS ngay 16 thang 01 nam 2018 vé: “Tranh chap thira ké tai san”;

Do ban an din su so thdm sd 563/2017/DS-ST ngay 06/12/2017 caa Toa
an nhan dan Quan 8, Thanh phd H6 Chi Minh bi khang c4o va khang nghi.

Theo Quyét dinh dwa vu 4an ra xét xir sd: 2077/2018/QDST-DS ngay
08/5/2018 gitra cac duong su:

1. Nguyén don: Ba Phan Thi Cong D, sinh nam 1953; noi cu tri: duong A,
Phuong B, Quan C, Thanh phé H6 Chi Minh (cé mat).

2. Bi don: C)ng Phan Cong T1, sinh nam 1949; noi cu tra: duong A, Phuong
B, Quan C, Thanh phé H6 Chi Minh (c6 mat).

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1 Ba Phan Thi Thu K, sinh ndm 1956;

3.2 Ba Phan Thi Kim D, sinh nam 1959;

Cung noi cu tra: duong A, Phuong B, Quéan C, Thanh phé HO Chi Minh.

Nguoi dai dién hop phap: Ba Phan Thi Cong D, sinh nam 1953; noi cu tra
dudng A, Phuong B, Quéan C, Thanh phé H6 Chi Minh - Dai dién uy quyén (van ban
uy quyén ngay 10/4/2017)(c6 mat).

3.3 Cong ty C(X)‘ phan dau tu va dia ¢ S; tru so: Puong D, Phuong D,
Quan E, Thanh ph6 H6 Chi Minh.



Nguoi dai dién hop phap: Ba Ta Thi Phuong H, sinh nam 1965; noi cu tra:
duong H, Phuong G, Quan E Thanh pho H6 Chi Minh - Dai dién uy quyén (van ban
uy quyén ngay 25/4/2013) (vang mat).

3.4’Bz‘1‘Tr§n Thi C, sinh ndm 1957; noi cu tra: dudong A, Phuong B, Quan C,
Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap: Ong Phan Cong T1, sinh ndgm 1949; noi cu tra :
dudng A, Phuong B, Quéan C, Thanh ph6 H6 Chi Minh - Dai dién iy quyén (van ban
uy quyen ngay 13/7/2015) (c6 mat).

4. Nguwoi lam chirng:

4.1 Ong Nguyén Duy C1; sinh ndm 1951; noi cu tra: 3163A Dudng A,
Phuong B, Quan C, Thanh ph6 H6 Chi Minh (vang mat).

4.2 Ba Nguyén,Th‘i Kiéu L; sinh nam 1970; noi cu tra: duong I, Phuong
B, Quéan C, Thanh pho H6 Chi Minh (vang mat).

NOI DUNG VU AN

Ong Phan Vin C2 va ba Tran Thi T2 c6 04 con chung: Phan Thi Cong D sinh
nam 1953; Phan Thi Thu K sinh nam 1956; Phan Thi Kim D sinh nam 1959 va Phan
Cong T1 sinh ndm 1949.

Ong Phan Vin C2 chét ngay 02/7/2010, ba Tran Thi T2 chét ngay 10/3/2008
Trong thoi gian chung sdng, 6ng C2 va ba T2 di tao 1ap duoc mot sd tai san 13 nha
va dat. Nhimg tai san co gidy chimg nhin quyén sé hitu va quyén st dung da duoc
giai quyét bang ban an c6 hiéu luc phap luat s6 1463/2009/DS-PT ngay 17/8/2009
ctia Toa 4n nhan dan Thanh phé H6 Chi Minh. Ban an c6 hiéu lyc va da duoc thi
hanh.

Theo nguyén don, hién con 02 di san khong c6 gidy chimg nhan quyén sir
dung chua duoc phan chia:

- Phan dét c6 dién tich 214,5m” nam trong khudn vién cin nha Puong A,
Phuong B, Quéan C ty san 1ap thém, khong c6 gidy ching nhan quyén sir dung dét.
Theo ban v& ngay 04/10/2013 ctia Trung tdm do dac ban d6 - S& Tai nguyén va Moi
trudng Thanh phd HO Chi Minh thudc mot phan thira 25X td ban do sb 4 (theo tai
liéu 02/CT-UB), thudc thira 11,12 t& ban d6 8X va mot phan thira 3 t& ban d6 8Y
(theo tai liéu nam 2002).

- Phan dat c6 dién tich 523m’, thudc thira 39X t& ban dd thir 4 (theo tai liéu
02/CT-UB) do 6ng Phan Van C2 tao 1ap trude ndm 1975. Bén nim 1978 da dua vao
tap doan 4, Phuong B, Quan C lam an tap thé do Hop téc xa P quan 1y va giao cho x3
vién la 6ng Phan Cong T1 sir dung canh tac tir nam 1978. Nam 2002, 6ng Phan
Cong T1 ké khai dang ky s6 dia chinh str dung chua duoc cap gidy chimg nhan.

Hién nay phan dét nay, cin cr don xac nhan hién trang dang sir dung do Hop
tac xa P xac nhan, 6ng Phan Cong T1 da ky bién ban hi¢p thuong véi Cong ty Xay
dung va kinh doanh nha C ngay 13/9/2003 dén bu theo Quyét dinh giao dat dé dau tu
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xdy dung khu nha & s6 2236/QD-UB ngay 20/5/2004 cta Uy ban nhan dan Thanh
phd Hb Chi Minh va da dugc xac dinh lai ngay 10/11/2009 sau khi ban an phan chia
di san thira ké s6 1463/2009/DS-PT ngay 17/8/2009 ctia Toa 4n nhan dan Thanh phd
Ho Chi Minh ¢6 hiéu Iyc.

1. Nguyén don yéu cau chia thira ké theo phép luat. Ching cir nguyén don
cung cap la:

_T Ban sao danh sach x¢ét cap gidy chimg nhan quyén st dung dat nong nghiép
c6 phan ndi dung “cha Phan Van C2 dang ky st dung 299”.

+ Gidy chimg nhan tam thoi quyén sir dung dat cua 6ng Phan Van C2, trong
do 6ng C2 dugc sir dung thura dat 28X ngay 25/5/1990. Theo nguyén don thira 39X
(theo tai ligu 02/CT-UB) la mot phan cua thira 28X (theo tai liéu 299).

+ Gidy chtg nhan quyén sur dung dat cia 6ng Phan Cong T1 ¢6 phan ghi chu
“Thira 39X, 44X khong thudc quyén str dung cua 6ng Phan Cong T1”’.

3. Bi don khong dé)ng y chia phﬁn dién tich 523m?, t& ban d6 tht 4, thudc thira
39X vi theo 6ng déy la dién tich 6ng dugc Hop tac xa cap st dung 6n dinh tir ndm
1978, da dang ky so dia chinh ding tén 6ng. Nam 1998, khi cap glay chimg nhan
quyén str dung dat 6ng khong dugc cap phan dién tich nay do thtra dat nay ong xay
dung nha ¢, can nha nay nam mot phan thira 39X va mot phan thira 39Y (phan thira
39Y da cap gidy ching nhan quyén st dung dat cho dong Phan Van C2). Tuy nhién,
khi ¢6 ban an phan chia phéan dién tich dat thira 39Y, phan 6ng duoc chia trong thira
39Y di duoc nam phia sau. Phan dat nay da dugc thoa thuén hiép thuong voi Cong
ty Xay dung va kinh doanh nha C dé hoan d6i nén nha c6 dau tu co so ha tang.

Péi voi phan dat 214,5m” khong c6 gidy chimg nhan quyén st dung dét, co
ngudn gdc 13 cia cha me theo ban v& ngay 13/02/2017 ctia Trung tim do dac ban do
- S& Tai nguyén va Mbi trudong Thanh phé H6 Chi Minh thudc to ban dd 8X va to
ban d6 8Y (theo tai liéu ndm 2002). Phan dién tich nay 6ng da ding ky ké khai theo
quy dinh tai chi thi s 299/TTg ngay 10/11/1980 ctia Thu tudéng chinh phu vé cong
tac do dac, phan hang va dang ky rudng dat trong ca nude. Ong xuat trinh ban khudc
tir di san ngay 30/5/2008 c6 ndi dung cha éng giao toan b phan di san duoc cta vo
6ng va phan tai san ctia ong chua chia cho 6ng Phan Cong T1 duoc huong. Ong
dong ¥ chia phan tai san nay theo nguyén vong cua cha ong. Ong dé nghi phan cua
me chia theo phép luat, phan tai san ctia cha duoc hudng tir me va cta cha dng, 6ng
duoc nhan.

3. Quyét dinh ctia 4n so tham: ban an s6 563/2017/DS-ST ngay 06/12/2017
ctia Toa 4n nhan dan Quan 8, Thanh phé H6 Chi Minh quyét dinh:

+ Cong nhén di san thira ké va hang thira ké thir nhat cua ong Phan Van C2
chét ngay 02/7/2010 va ba Tran Thi T2 chét ngay 10/3/2008, bao gdm:

a. Thu’a 39X-1, to ban d6 4, Phuong B, Quén C (theo tai liéu 02/CT-UB): dién
thh 410,5 m® ¢6 vi tri tuong img mot phan thira 1-1 (tor ban d6 sb 7X): dién tich 14,2
m’, thira 24-1 (& ban d6 s 7Y): dién tich 117,5 m? thira 25-1 (to ban dd s 7Y):



dién tich 278,8 m’, tong dién tich 410,5 m” thudc Ban d6 dia chinh Phudng B, Quén
C (theo tai liéu 2002); trong d6 c6 278,8 m” dat & va 131,7 m” dat nong nghiép;

b. Thira 11 ¢6 dién tich 64,6 m?, thita 12 ¢6 dién tich 59,5 m2, thira 3 ¢6 dién
tich 63,7 m’, 16i di hién hitu (a) c6 dién tich 21,2 m® va 16i di hién hitu (b) ¢ dién
tich 4,5 m® tong dién tich 1a 213,5 m’ thudc t& ban dd s6 8X, 8Y, Bo dia chinh
Phuong B, Quan C (Theo tai li¢u nam 2002).

c. Hang thira ké thir nhat bao gébm cac ong ba: Phan Thi Céng D, Phan Thi
Thu K, Phan Thi Kim P va Phan Céng T1.

+ Ong Phan Cong T1 duoc hudong 95,95 m” dat & va 32,92 m® dat nong
nghiép. Ba Phan Thi Cong D, ba Phan Thi Thu K va ba Phan Thi Kim D mdi ba
duoc huong 60,95 m” dat & va 32,92 m” dat nong nghiép cua di san thira ké (a) néu
trén.

Theo Ban dd hién trang vi tri sé 114226-2/DPBD-VPTT lap ngay 04-
10-2013 cua Trung tim do dac ban d6 - S& Tai nguyén va Méi truong Thanh
phd H6 Chi Minh.

+ Ong Phan Cong T1 duogc huong thira 12 ¢6 dién tich 59,5 m* dat va 4m® dat
16i di hién hiru (a). Ba Phan Thi Cong D, ba Phan Thi Thu K va ba Phan Thi Kim D
duoc hudng thira 11 ¢6 dién tich 64,6 m’, thira 3 ¢6 dién tich 63,7 m?, 16i di hién hitu
(a) c6 dién tich 17,2 m® va 16i di hién hitu (b) c6 dién tich 4,5 m* mdi ngudi dugc
hudng 50 m” dét cta di san thira ké b néu trén.

Theo Bén d0 hién trang vi trf s6 114226-1/DDBD 1ap ngay 13-02-2017 ciia
Trung tdm do dac ban do - S¢ Tai nguyén va Méi truong Thanh phd H6 Chi Minh.

Ngoai ra &n so tham con tuyén an phi, quyén khang cao.

4. Ngay 11/12/2017, 6ng Phan Céng T1 khang cdo dé nghi xem xét lai toan
bd ndi dung ban an.

5. Ngay 05/01/2018, Vién truong Vién kiém sét nhan Thanh ph6 HO Chi
Minh c6 quyét dinh khang nghi ban &n theo trinh ty phuc tham véi 1y do:

- Phan djén tich dat 410,5 m? tranh chép t}}u(f)c thl’{a 39X da c6 bién ban
hiép thuong dén bu tir ngay 13/9/2003 nhung cap so tham da khong thu thap
chimg ctr nay d€ xem xet ma lai chia dat cho moi nguoi 32,92m’ 1a khong dung
v6i quy dinh cua Uy ban nhan dan Thanh ph6é H6 Chi Minh quy dinh vé di¢n
tich toi thi€u de tach thua.

- Phan dién tich 214,5 m’ thuc thira 3,11,12 chia dat nhung khong c6 vi tri cu
thé, nguyén don chua xac dinh chia bang hién vat hay gia tri, dong thoi cap so tham
chia ca phén dién tich 161 di hién hitu sir dung chung, khong c6 ranh cu thé s tiép tuc
dan dén tranh chap vi khong thé thi hanh.

6. Chimg ctr thu thap tai Toa phuc tham:

- Toa phuc tham d co van ban gui Phong Tai nguyén va M6i truong Quén C,
Thanh ph6 H6 Chi Minh yéu cau sao lyc toan by chung cir ban sao ¢6 thi thyc nhiing
van ban tra 101 lién quan dén ngudn gbc dat tranh chap, yéu cau xac dinh ndi dung
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nhiing van ban ndy con gia tri hay khong vi thoi diém nam 2009, khi giai quyét tranh
chép thira ké tai san, nguyén don c6 yéu cau giai quyét hai tai san ndy, Toa an d co
van ban x4c minh 1am r& nhung sau d6 nguyén don chi yéu cau giai quyét nhiing tai
san ¢6 gidy chimg nhan quyén st dung hop phap.

- Xac minh ban khudc tir di san thira ké c6 ndi dung di chiic ctia 6ng Phan
Vin C2 ngay 30/5/2008 c6 xac nhan chit ky va déu ctia Uy ban nhan dan Phuong B,
Quén C, Thanh phé Ho Chi Minh nhung khong dugc cip so thim chap nhan véi ly
do van ban nay khong c6 s6, ngay ching thuc. Két qua tra 16i cia Uy ban nhan dan
Phuong B, Quan C, Thanh phd H6 Chi Minh ngay 18/4/2018 x4c nhan: “...Pon
khude tir di san cia 6ng Phan Van C2 ngay 30/5/2008 dugc Uy ban nhan dan
Phuong B, Quan C ching thuc dau van tay do ba Nguyén Thi Nguyét, chic vu Pho
Chu tich ky thay Chu tich 1a van ban do Uy ban nhan dan Phuong B chimg thuc.
Viéc khong vao sd chimg thuc chit ky 1a sai sot ciia nguoi thuc hién ching thuec.
Khong ¢6 quy dinh viéc khong vao s6 chimg thuc 1am mat di ndi dung gia tri da
chung thuce”.

- Thu thap thém chung ctr vé cac bién ban lam viéc, thoa thuan hi¢p thuong
gitta 6ng Phan Cong T1, ba Phan Thi Cong D, Phan Thi Thu K, ba Phan Thi Kim
b va Cong ty Co phan dau tu va dia 6c S sau thoi diém ban an phiic tham s
1463/2009/DS-PT ngay 17/8/2009 ciia Toa 4n nhan dan Thanh phdé H6 Chi Minh ¢
hi¢u lyc phap luat.

- Tai toa phtic tham 6ng T1 xuét trinh thém ban di chic cta 6ng Phan Van C2
ngdy 18/6/2008, c6 ndi dung dng C2 dé lai toan bd phan quyén str dung dat va quyén
sO hiru nha (nay 1a s6 3137/11) Puong A, Phudng B, Quan C, Thanh phd H6 Chi
Minh cho 6ng Phan Cong T1. Di chiic nay c¢6 hai nguoi lam chimg xac nhan: Nguoi
thir nhit 13 6ng Nguyen Duy Cl1, tai thoi diém chimg thue di chuc 6ng C1 1 Chu tich
Hoi nguoi cao tudi, dai biéu Hoi dong nhan dan Phuong B, Quan C; Nguoi thir hai 1a
ba Nguyen Thi Kiéu L, tai thoi diém chung thuc di chac ba L 1a Chu tich Hoi phu
nir. Hai nguoi 1am chimg nay con sdng va Toa phuc thim ciing dé 1dy 10i khai xac
nhan vi¢c chimg thuc.

- Xem xét tham dinh tai chd, két qua xac dinh:

+ Dién tich thira dat 39X tai nguon gdc s6 dia chinh, van ban sb 541/UBND-
PTNMT ngay 21/6/2006 cta Uy ban nhan dan Quén C, Thanh phd H6 Chi Minh vé
xac minh dat giao khoan cho ho gia dinh sir dung, xac nhan hién trang giao dat st
dung 6n dinh ctia Hop tac xa P1, bién ban hiép thuong véi Cong ty Xay dung va
kinh doanh nha C ngay 13/9/2003 déu xéic dinh thira d4t nay c6 dién tich 523m’,
Nhung ban vé& ctia Trung tdim do dac ban d6 S& tai nguyén mdi trudng ngay
04/10/2013 chi ¢6 dién tich 410m>. Nguyén nhan c6 su chénh 1éch dién tich nay la
do x4c dinh dién tich thira 39X theo tai liéu 02. Thuc té viéc do dac 1a theo tai liéu
2002. Khi tién hanh do dac nguyén don la ngudi chi ranh d4t theo hién trang, thuc té
c6 mot phﬁn rach d3 bdi dép, mot phﬁn rach bi sat 16 khong thé x4c dinh.

+ Phén dién tich 16 dat 214,5 m” thudc thira 3,11,12 dugc 6ng Phan Cong T1
dang ky tach thua, tu bo dat lam 161 di do da c6 mot phan dat da ban (phan nay da

5



duogc giai ,quyét tai ban an 1463/2009/DS-PT ngay 17/8/2009 cta Toa an nhan dan
Thanh pho H6 Chi Minh). Pay 1a 161 di vao 16 dat va co it nhat 2 h¢ dang st dung.

+ Pdi chiéu ban chinh Gidy cap tam quyén sir dung dat ngay 25/5/1990 do ba
Phan Thi Cong D dang gitr.

Tai phién toa:

+ Nguyén don khong thira nhén di chic cua 6ng Phan Van C2 ma 6ng T1 da
cung cap. Ba yéu cau chia thira ké phan dién tich 214,5m’ khuén vién cin nha
Duong A, Phuong B, Quan C, Thanh pho Ho Chi Minh theo phap luét. Ba xac dinh
thira 39X 13 mot phan thira 28X da duoc cap gidy chimg nhéan tam cho 6ng Phan Van
C2. Phan dat nay c6 dién tich 1a 523m nhung cp so tham chi xac dinh 410m’ dé

phan chia la khong dung. Ba yéu cau xac dinh thira 39X ¢6 dién tich 523m” 14 di san
cua 6ng C2, ba T2 va yéu cau chia theo phap luat.

+ B1 don dé nghi xem x¢t lai toan by an so tham. Ong thira nhan phan dét
214,5 m thudc 1 phan thira 3,11,12 duoc 6ng ding ky tach thira tir nim 2001 ¢6
nguon gbc 1a cua cha me. Ong xéc dinh t& khude tir di san thira ké 14 ctia cha 6 ong
diém chi trudc mat Pho chu tich Uy ban nhan dan Phuong B, Quan C. Viéce to gidy
khong vao so, vao sd ong khong blet ong khong nghi diéu @6 1a khong hop phap. Do
d0, tai toa so tham 6 Ong chi cung cap tO gidy ndy ma khong cung cap di chuc. Sau khi
so tham khong chap nhén t& gidy nay, tai toa phic tham ong bo sung di chiic dé xac
dinh d6 13 ¥ chi nguyén vong cua cha 6ng. Ong yéu cau chia di san cua cha 6ng theo
di chtic, ciia me 6ng theo phap luat.

Péi voi phan dién tich 523m’” c6 ngudn gbe cua cha me 6ng nhung khi dua
vao hop tac xa thi da duoc phan chia lai. Thira dat 39X Hop tac xa phan chia cho
ong va 6ng da canh tac, bdi ddp tir ndm 1978 dén nay, do d6 khi cip Gidy chung
nhan quyén su dung dat chinh thirc ciia 6ng Phan Van C2 phan nay éng C2 khéng
duoc quyén sir dung. Thuyc té, khi giai quyét chia thira ké nam 2009, 6ng da danh su
uu tién cho cac em cua ong phan nha cta cha me khong ndm trong quy hoach dé on
dinh chd &, phan ctia 6ng ndm hoan toan trong quy hoach 16 gioi nén van dé dat
trong khong xay dung. Hién 6ng va gia dinh cit nha tam trén thira 39X dang & tir 46
dén nay. Khi Cong ty xay dung va kinh doanh nha C thyc hi¢n viéc hi€p thuong
hoan d6i dat co co so ha tang, ong sé lay phan dat d6 xay nha nham 6n dinh cudc
song. Pay khong phai 1a di san ctia cha me dé phan chia.

+ Pai dién Vién kiém sat phat biéu:

- V& hinh thirc: qua trinh t6 tung & giai doan phuc tham xem xét giai quyét
vu an dafl duogc thuc hién ding quy dinh cua phap lgélt; don khéang céo cta 6ng T]
va Quyét dinh khang nghi cua Vién truong Vién ki€m sat nhan dan Thanh phé HO
Chi Minh trong thoi han luét dinh.

- Vé ndi dung khang cdo, khang nghi : qua trinh phuc tham Toa phic

tham da thu thap nhiing chirng ¢t b6 sung phu hop véi quy dinh cua phap luat.

DAi voi phéan dién tich 523m’ thudc thira 39X, t& ban d6 s6 4, Phuong B,
Quan C (theo tai liéu 02/CT-UB): phan dat nay c6 nguon goc la ctia 6ng Phan
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Vian C2 dang ky theo tai liéu ndm 299. Sau dé da xat nhap vao tap doan. Tap
doan da giao cho o6ng Phan Cong T1 quan ly, canh tac, st dung tir ndm 1978,
Viéc nguyén don xuat trinh t& Gidp cdp ching nhan tam, ndi dung ciing chi sir
dung 15 nam tinh tor ndm 1990 va sau d6 6ng Phan Van C2 da dugoc Uy ban
nhan dan Quan C chinh thirc cdp Gidy chting nhin quyén st dung dat sb
00531/QSDP/1602/QD-UB ngay 07/5/1999. Trong gidy ching nhan Quyén sir
dung dat nay khong co phan dién tich ma ba D dang tranh chip. Phan dién tich
dat theo Gidy chimg nhan quyén sir dung dat nay da duoc giai quyét chia thira
ké tir naim 2009. Uy ban nhan dan Thanh phdé H6 Chi Minh d3 c6 quyét dinh sb
2236/QP-UB ngay 20/5/2004 giao cho Cong ty Xay dung va kinh doanh nha C dé
dau tu xay dung khu nha ¢ va da tién hanh hiép thuong thoa thuan dén bu nén nha cé
xay dung co so ha téng. Do d6, khong c6 co s¢ xac dinh 523m’ thudc thira 39X 1a
di san thira ké ctia 6ng C2, ba T2 dé chip nhan yéu cu cta nguyén don.

Dbi v6i phan dién tich dat 214,5m* nam trong khuén vién can nha Pudng
A, Phuong B, Quan C, Thanh phd HO Chi Minh: ¢6 ngudn gdc dit 1a cua ong
C2, ba T2 nén ¢b cin ctr 1a di san thira ké. Cong nhan ban khudc tir di san thira
ké va di chuc cua ong Phan Van C2 c¢6 hiéu luc.

Do d6, dé nghi chap nhén mot phan khang céo va c}lép nhan khang
nghi cua Vién truong Vién kiém sat nhan dan Thanh phé H6 Chi Minh. Stra
an so tham:

- Khong cong nhan 523m’ thudc thira 39X, to ban do so 4, Phuong B,
Quan C (theo tai liéu 02/CT-UB) 1a di san thura ké ctia 6ng C2 va ba T2.

- Xac dinh phén dién tich 214,5m” nam trong khudn vién can nha Puong
A, Phuong B, Quan C, Thanh phé H6 Chi Minh 1a di san thira ké cia 6ng C2, ba
T2. Phén di san cta ba T2 duoc chia theo phap luat, phan di san ctia ong C2 va
ky phan ong C2 dugc huong thira ké cta ba T2 chia theo di chiic. Dién tich 16i
di s€ dugc gitr nguyén hién trang, khi thuc hi¢én quy hoach nhan boi thuong sau.
Phén con lai giao cho ong T1 dugc quyén sir dung va c6 nghia vu hoan tién cho
cac dong thira ké.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u, chiig ctt c6 trong ho so vu an, dugc tham tra
cong khai tai phién toa va can cur vao két qua tranh luan, Hoi dong xét xur phic tham
nhan dinh:

1. Vé thu tuc t6 tung: don khang céo cta dng Phan Cong T1 lam trong thoi
han, duong su di ndp tién tam tng an phi phuc thim trong thoi han, phu hop quy
dinh tai Piéu 272, Diéu 273 Bo luat T tung dan sy nam 2015. Quyét dinh khang
nghi ctia Vién truong Vién kiém sat nhan dan Thanh phd H6 Chi Minh trong thoi
han, phu hop quy dinh tai biéu 278, 279, 280 B lut TH tung dan sy nam 2015. Do
d6 ban an so tham s 563/2017/DS-ST ngay 06/12/2017 ctia Toa 4n nhan dan Quan
8, Thanh phé Hd Chi Minh duoc xem xét theo trinh tu phuc tham.

2. Vé noi dung: Xét yéu cau khang céo cua bi don va khang nghi cta
Vién truong Vién kiém sat nhan dan Thanh phé H6 Chi Minh:



2.1 Phdn dign tich 523m’ thujc thira 39X, to ban do sé 4, Phuong B,
Qudn C (theo tdi ligu 02/CT-UB).

- Phan dat nay c6 ngudn goc 1a ciia ong Phan Vian C2 trudc nam 1975 ké
khai theo tai liéu 299 nhung di dua vao Tap doan 4 trong coi. Tir nam 1978-
1985 tap doan 4, tap doan 3 xac 1ap thanh Hop tac xa P. Nam 1989, HTX P da
chia cdp dit lai cho xd vién. Can c& x4c nhan hién trang st dung dat ngay
15/9/2003, bao cao ngay 17/7/2009 cia Hop tac xa P xac dinh phan dién tich
dat 523m” dat thudc thira 39X t& ban do sb 4, Bo dia chinh Phuong B, Quan C
nay dugc giao lai cho 6ng Phan Van T1 s dung canh tidc tr ndm 1978
(BL142,143); Theo van ban s6 541/UBND-PTNMT cia Uy ban nhan din
Quan C, Thanh phé Ho Chi Minh ngay 21/6/2006 xac dinh “ho 6ng Phan Cong
T1 dang st dung dat duoc cép thira 39X (nham mot phan thira 28X va 282
ct)...” (BL189, 211); Theo 6 dang ky dia chinh do Uy ban nhén dén Quén C
cung cap thi 6ng Phan Coéng T1 la ngudi ding ky st dung phan dién tich
523m’ nay (BL176).

- Chtrng ctt ma cap so tham chap nhan yéu cau cua nguyén don la:

+ Ban danh sach xet cap gidy chimg nhan quyén sir dung dat nong nghiép
c6 phan nd1 dung “cha (Phan Van C2) dang ky 299 st dung”. Chung cur nay chi
co gia tri xac dinh khi ké khai theo tai 1iéu 299, 6ng C2 1a nguoi dang ky.

+ Gidy chimg nhan tam thoi quyén st dung dat cua ong Phan Vin C2,
ngay 25/5/1990, theo nguyén don trong d6 éng C2 dugc st dung thira dat 28X
ma hién nay c6 mot phan 1a thira 39X. Gidy chiig nhéan tam thoi quyén st dung
dat nay cap cho ong Phan Van C2 duoc st dung tong dién tich nong nghiép la
6.591m” theo tai liéu 299/TTg ctia TTCP.

Niam 1999, 6ng Phan Van C2 da duoc chinh thirc cip Gidy chimg nhan
quyén s dung dat s6 00531/QSDB/1602/Qb- UB ngay 07/5/1999 voi tong dién
tich 8.037m” theo tai liéu 02/CT-UB. Trong glay chting nhan quyén st dung dat
nay khong c6 phan dat ma ba D dang tranh chip.

Nam 2009, ba D da khong st dung gidy ching nhéan cap tam quyén sir
dung dat do Uy ban nhan dan Phuong B, Quén C cap dé tranh chp tai san thira
ke ma st dung Gidy chimg nhan quyén str dung dat do Uy ban nhan dan Quén C
cap voi dién tich duoc cong nhan nhiéu hon. Tai thoi diém do, nguyén don da
xéac dinh tai san tranh chap thira ké theo Gidy ching nhan quyén sur dung dat so
00531/QSDP/1602/QD-UB ngay 07/5/1999 va ban an Phuc tham sd
1463/2009/DS-PT ngay 17/8/2009 ctia Toa 4n nhin dan Thanh phd HO Chi
Minh x4c dinh tai san chung cta 6ng C2, ba T2 cin ctr vao Gidy ching nhan
quyén str dung dat nay va da xac dinh di san ba T2 d¢ lai dé phan chia. Ban 4an
phuc tham sb 1463/2009/DS-PT ngay 17/8/2009 ctia Toa an nhan dan Thanh phd
Hd Chi Minh khong xac dinh tai san chung cia 6ng C2, ba T2 theo tai li¢u 299,
khéng xac dinh di san caa ba T2 theo Gidy ching nhan tam thoi quyén sir dung
dat dé phan chia.



Theo quy dinh Diéu 123 Luat dat dai, khi xin cdp gidy ching nhan quyen
st dung dat, mot trong nhitng gidy t& phai ndp 13 ban chinh gidy ching nhan cap
tam nay. Tuy nhién, vi Iy do gi d6 ma nguyén don van con giita ban chinh va
tiép tuc khoi kién cho ring thira dt 39X theo tai liéu 02/CT-UB 1a mot phan cia
thira dat 28X theo tai liéu 299/TTCP do ong Phan Vian C2 ding ky dugc cap
gidy ching nhan tam.

- Xét gidy chimg nhan cip tam thoi nguyén don cung cép:

V& hinh thirc: qua d6i chiéu ban chinh nguyén don dang gitt, to glay nay
con dau bi nho¢, lem, khong con chix, khong xac dinh dugc day 1a con diu cua
Uy ban nhan dan Phuong B, Quan C, Thanh phé H6 Chi Minh.

Vé noi dung: tai Gidy chirng nhan cip tam nay c6 cudc chu: “gidy chimg
nhan nay s& dugc doi lai khi c6 miu théng nhat ciia Trung wong va sau khi do
dac chinh x4c”, dong thoi thoi han sir dung gidy ching nhan tam cac thira dat 1a
15 nam (nghia 1a da hét thoi han str dung vao nam 2005).

Uy ban nhan dan Phuong B, Quan C, Thanh phd Hd Chi Minh d3 c6 van
ban tra 101 cho ba D: khong c6 can ctr xac dinh thira dat 39X tranh chip 1a thira
dat 28X. Bong thoi Uy ban nhan dan Quan C, Thanh phd HO Chi Minh ciing xéac
dinh phan dién tich dat thudc thira 39X, to ban do s6 4 c6 dién tich 523m* do
ong Phan Cong T1 dung tén ké khai dang ky sO dia chinh, str dung on dinh tir
nam 1986 chua dugc cap Glay ching nhén la do thira dat nay 6ng T1 di xay
dung nha &, cin nha ndy lai ndm 1 phan trén thira dat 39Y cua ong Phan Vian C2
(BL84).

+ Gidy chimg nhan quyén st dung dit ctia 6ng T1 c6 phan ghi cht “Thira
39X, 443 khong thudc quyén sir dung cua 6ng Phan Cong T1”. Viéc xac dinh
ong T1 khong dugce quyén sir dung dién tich ndy, khéng c6 nghia 6ng Phan Vin
C2 1a ngudi duge quyén st dung.

- Nhu vay, khong thé chi can ctr vao ban vé& ap thira dé xac dinh: “thia
39X-1, to ban do 4, Phuong B, Quan C (theo tai liéu 02/CT-UB) ¢6 vi tri tuong
g mdt phan thira 1-1 (to ban d6 sé 7X): dién tich 14,2 m’, thira 24-1 (t& ban
d6 s6 7Y): dién tich 117,5 m?, thira 25-1 (t ban dd sb 7Y): dién tich 278,8 m’,
tong dién tich 410,5 m* thudc Ban dd dia chinh Phudng B, Quén C (theo tai liéu
2002) thugc mot phan dién tich thira 28X (theo tai liéu 299)”. Chinh diéu nay
dan dén sb liéu chénh léch, khong dung voi tai liéu Nha nudce théng nhat quan
1y, phan chia va cong nhén quyén str dung dat dai qua tung thoi ky. Phan dit nay
chua duoc cip gidy chimg nhan quyén su dung dat nén khong cO can cu phap 1y
dé xac dinh trong phan dit d6 c6 278,8 m* dat & va 131,7 m* dit nong nghlep
Pong thoi, cing khong c6 can cur phap 1y xac dinh phan dién tich 410,5m” thira
39X thugc quyén str dung cua 6ng Phan Van C2 va ba Tran Thi T2 nén khong
phai 13 tai san thira ké dé dugc phéan chia nhu quyét dinh ciia cip so tham.

- Toan bo phén dién t1:ch giét nay nam trong khu vuc dién tich dat da duoc
Uy ban nhan dan Thanh phdé H6 Chi Minh giao cho Cong ty Xay dung va kinh
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doanh nha C dé dau tu xdy dung khu nha ¢ s 2236/QD-UB ngay 20/5/2004 va
Cong ty di ky bién ban hiép thuong dén bu ngay 13/9/2003. Tai muc 5 bién ban
hiép thuong co chir ky cua ong T1, ba D, tai li¢u phap ly dé hiép thuong khong
dé cap dén g1ay chtrng nhén cap tam quyén s dung dat ma can clr vao Glay
chting nhan quyén st dung dat ctia ong C2, gidy chirng nhan quyén st dung dat
ctia ong T1 va Gidy x4c nhan hién trang ong Phan Cong T1 st dung dién tich
523m” thira 39X On dinh tir nim 1978 cta Hop tac xa P.

Pong thoi, viéc hiép thuong ciing dd duoc xac dinh lai ngay 10/11/2009
sau khi ban 4an phan chia di san thira ké s6 1463/2009/DS-PT ngay 17/8/2009
ctia Toa 4n nhan dan Thanh phé H6 Chi Minh c6 hiéu lyc. Bién ban 1am viéc
ngay 10/11/2009, vé viéc hoan doi dit dy an c6 co s& ha t?mg, ba D da ky xac
nhan dé Cong ty ky hop dong véi ba nguoi Phan Thi Cong D, Phan Thi Kim D,
Phan Thi Thu K véi dién tich 1a 157,68m” va véi ong Phan Cong T1 la
520,32m’. Hién 6ng T1 va cong ty dang thuong luong hoan ddi nén dit da hoan
chinh co so ha ting. Ba D, ba B, ba K d4 ky hop dong thanh 1y hop dong gop
von dau tu nén dat v6i Cong ty Xay dung va kinh doanh nha C ngay 15/5/2014
dé nhén sé tién 1 675.000.000 dong.

Do d6 can giit nguyén thoa thuan hiép thuong nay.

2.2 Phan dit cé dign tich 214,5m’ nam trong khuén vién cin nhi
Duwong A, Phuwong B, Qudn C, Thanh pho Ho Chi Minh:

Pay 1a phan dién tich ty san lap tir ao, khong nam trong phan dién tich
khuon vién can nha ma ban an 1463/2009/DS-PT ngay 17/8/2009 ctia Toa an nhan
dan Thanh phé H6 Chi Minh khi giai quyét phan chia di san thira ké nam 2009.
Theo ban v& ngay 04/10/2013 cta Trung tim do dac ban db - S¢ Tai nguyén va
Moi trudng Thanh phd H6 Chi Minh thudc thtira 11,12 to ban d6 8X va mét
phan thira 3 to ban do 8Y (theo tai liéu nam 2002). Phan dién tich nay 6ng Phan
Cong T1 da dang ky ké khai theo quy dinh tai chi thi s 299/TTg ngay
10/11/1980 cua Thu tudng chinh phu vé cong tac do dac, phan hang va dang ky
rudng dat trong ca nudc.

- Xét thay, mic du phan dién tich dat nay khong nam trong dién tich nha
dat ma 6ng Phan Van C2 di ké khai ndam 1999, ma do 6 Ong T1 dang ky ké khai
theo chi thi 299/TTg. Tuy nhién, 6ng T1 thira nhan phan dat nay co nguon gbe
la ciia cha me. Pong thoi, tai bién ban xem xét tham dinh tai chd ngay
16/6/2009 khi giai quyét tranh chép tai san thira ké can nha Puong A, Phuong
B, Quan C, Toa an nhan dan Thanh phé H6 Chi Minh cling xac dinh: “néu dién
tich phan do v& 16n hon nhiéu so v&i 579,8m” thi tach ra thanh mot manh dat
khac va giai quyét bang vu an khac néu cac duong sy c6 tranh chip”.

Do d6, xac dinh phan dién tich 214,5m” nam trong khudn vién can nha
buong A, Phuong B, Quén C, Thanh phé HO Chi Minh chua duogc cép glay
ching nhén quyén str dung la di san thura ké ctia 6ng Phan Van C2 va ba Tran
Thi T2. Phan dit ndy c6 quy hoach mét phan 1a duong du phéng va chua co
quyét dinh thu hoi.
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- Xét to khude tir di san thira ké cua 6ng Phan Vian C2 ngay 30/5/2008: to
gidy nay c6 tiéu dé khudce tir di san thira ké nhung thue chét ¢6 ndi dung 1a ong
C2 nhan phan thira ké cua vo va ty nguyén cho ong T1 toan bo phan tai san éng
dugc so hitu cling nhu phén duoc hudng thira ké cua ba T2. TO x4c nhan nay da
dugc ngudi cd tham quyén cua Uy ban nhén dan Phuong B, Quén C, Thanh phd
H6 Chi Minh tai thoi diém d6 ky tén, dong dau. Viéc khong vao sb, vao ngay
theo thira nhan ctia Uy ban nhan dan Phuong B, Quan C, Thanh phd H6 Chi
Minh tai vin ban s6 167/UBND ngay 18/4/2018 1a sai sot ctia nguoi thuc hién
chtng thuc. Khong c6 quy dinh cua phap luat vé viéc van ban khong vao sb, vao
s6 do sai sot ciia Co quan quan 1y hanh chinh s& 1am mét di ndi dung gia tri phap
1y cta vdn ban ma cong dan di diém chi trudc mit ngudi o thim quyén. Mit
khac, ndi dung nay duoc ong Phan Van C2 khang dinh mét 1an nita trong T di
chtc ngay 18/6/2008 c6 ngudi 1am chimg phu hop vé hinh thire va ndi dung theo
quy dinh tai Diéu 656, 653, 654 B6 luat Dan sy nim 2005.

Hai vin ban ndy c6 gi tri phap 1y va that su 1 ¥ chi cua 6ng C2 vi diéu
nay cing di duoc thé hién tai ban an phuc thim 1463/2009/DS-PT ngay
17/8/2009 ctia Toa an nhan dan Thanh phd HO Chi Minh giai quyét tranh chép thira
ké tai san, khi d6 6ng C2 con séng va “6ng C2 di co 10i khai tu nguyén cho lai
toan bo phén tai san dugc nhan cho 6ng T1 va 6ng T1 ¢6 trach nhi€ém thanh toan
cac nghia vu ctia 6ng cho cac duong su khac” (trang 14 ban an s 1463/2009/DS-
PT ngay 17/8/2009 ciia Toa 4n nhan dan Thanh phd H6 Chi Minh).

Do do, phén di san ctia 6ng C2 duogc chia theo di chuc, theo ¥y chi cua 6ng
la toan b tai san ctuia 6ng s€ do 6ng Phan Cong T1 tron quyén s& hiru.

_ Di chic cia ba T2 ngay 09/4/2004 khong dé cap dén phan dat nay nén
phan di san cta ba Tran Thi T2 dugc chia theo phap luat.

Nhu vdy, xac dinh ty 1& dién tich dat cac dong thira ké dugc huong nhu
sau: phan di san cua 6ng C2 bao gdm phéan tai san cua 6ng C2 va di san cua ba
T2 dé lai cho ong C2 la 6/10. Cac ong ba T1, D, K, b mdi nguoil duge huong
1/10. Ong Phan Céng T1 duoc nhin phan di san cia éng C2 theo di chuc do d6
ong T1 dugc nhan tong cong 1a 7/10.

Trong dién tich tai san thira ké 214,5m” hién c6 mot phén dién tich 28,4m” 1a
16i di duoc 6ng T1 tao ra khi ban 1 phan dat ma da duoc giai quyét tai ban an phuc
tham s6 1463/2009/DS-PT ngay 17/8/2009 cta Toa an nhan dan Thanh phd Ho
Chi Minh. Theo két qua xem xét tham dinh tai chd 16i di nay 1a 16i di vao 16 dat,
hién c6 it nhat 02 ho khac dang st dung va nam trong quy hoach du phong duong.

Vi¢c phan chia dién tich dat béng hién vat trong d6 c6 mot phén dat thuoc
16i di chung sé& gay kho khan trong viéc thi hanh an vi khong dam bao “quyén cod

16i di chung” duogc quy d;nh t”ai Piéu 254 Bo luat Dan sy nam 20}5, déng thot
khong du dién tich t61 thi€u dé duoc tach thira theo quy dinh tai di€ém b khoan 1
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Dicu 5 Quyét dinh s6 60/2017/QD-UBND ngay 05/12/2017 ciia Uy ban nhan
dan Thanh ph6 H6 Chi Minh.

Thuc t¢ ba D, ba K, ba b khong c6 nhu cau sir dung dat. Piéu nay thé
hién ¢ phu luc hop ddng gop von dau tu dé nhan nén dat da hoan chinh co s¢ ha
tang va bién ban thanh 1y hop dong ngay 15/5/2014 dé nhan tién, ma khong doi
nhén nén nha da hoan thién co s¢ ha tang gitra ba D, ba P, ba K va Cong ty Co
phan dau tu va dia ¢ S. Hién tai can nha buong A, Phuong B, Quan C, Thanh
phé H6 Chi Minh khi dugc phéan chia bang hién vat tai ban 4an s 1463/2009/DS-
PT ngay 17/8/2009 ciia Toa 4n nhan dan Thanh phdé HO Chi Minh, phan dién
tich nha chia cho ba D, ba P, ba K nam ngoai quy hoach da duogc tach thua,
dugc cap gidy ching nhin quyén so hitu, con toan bd phan dién tich nha duoc
chia cta 6ng T1 nidm toan bo trong khu quy hoach du phéng dudng.

Theo ban dd hién trang vi tri do Trung tdm do dac ban dd thudc S& Tai
nguyén va Moi trudng v& ngay 13/02/2017 phan dat 214,5m’, c6 dit tréng 1a
186,1m’, 16i di hién hitu 12 28,4m”.

Do d6, giao cho éng T1 dugc tron quyén sir dung 16 dit ndm trong khuén
vién cin nha Pudng A, Phuong B, Quan C, Thanh phé H6 Chi Minh c6 dién
tich 186,1 m® va c6 nghia vu hoan tra ky phan thira ké cho ba D, ba K, ba P theo
don gia dd duoc Cong ty C6 phan dinh gia va dau tu kinh doanh bat dong san T
dinh gia vi tri 16 dat 13 9.370.352 déng/m*. Cu thé, 6ng Phan Cong T1 ¢ nghia
vy hoan tra cho ba Phan Thi Céng D, ba Phan Thi Thu K, ba Phan Thj Kim P mbi
ngudi 18,61m” x 9.370.350d =174.382.214 dong.

Pbi v6i phan dat 28,4 m* 161 di hién hitu s& dugc giit nguyén hién trang,
khi thue hién quy hoach phong duong, cac duong sy s€ nhan don gia dén bu
theo phan dién tich dugc hudng thira ké theo di chiic cua 6ng C2 va theo phap
luat Sﬁa ba T2 nhu sau: Ba Phan Thi Cong D; Phan Thi Thu K; Phan Thi Kim
b moi nguoi duoc 2.84m>. Ong Phan Cong T1 duoc 19,88m”.

S6 tién chi phi tham dinh gia 11.500.000 dong dugc chia déu trach nhiém
cho cac dong thira k€, moi nguoi phai chiu 2.875.000d6ng. Ba D da tam ung s6
tién nay nén cac ong ba K, B, T1 ¢o trach nhiém hoan lai cho ba D.

Do do, voi nhimng chimg cir phat sinh tai cap phuc tham, can thiét sira an
so tham theo dé nghi ctia Kiém sat vién dai dién Vién kiém sat nhan dan Thanh
phé H6 Chi Minh tai phién toa.

Céc ong ba Phan Thi Cong D; Phan Thi Thu K; Phan Thi Kim D; Phan
Cong T1 dugc mién toan bg an phi vi cac duong sy ¢6 don xin
mién thudc trudng hop trén 60 tudi theo quy dinh tai diém d khoan 1 Piéu 12
Nghi quyét 326/2016/UBTVQH-14 ngay 30 thang 12 nam 2016 va Diéu 02
Luat ngudi cao tudi nam 2009.

Vi cac 1€ trén;

QUYET PINH:
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_ Cin ct khoan 5 Dicu 26, Picu 273, 276, 278, 279, 280, 293, va khoan 2
Diéu 308, khoan 6 Diéu 313, khoan 2 Piéu 148 BJ luat T tung Dén sy ndm 2015;

- Ap dung cac Didu 631, 632, 634, 635, 649, 650, 651, 659, 660 Bo luat Dan
sunam 2015;

- Cén ctr Piéu 02 Lujt nguoi cao tudi ndm 2009; diém d khoéan 1 Piéu 12,
khoan 2 Diéu 29 Nghi Quyét 326/2016/UBTVQH14 ngay 30/12/2016.

1/. Chap nhan mot phan khang cio ciia bi don 6ng Phan Cong T1. Chap
nhan khang nghi cua Vién truong Vién kiém sat nhan dan Thanh phé HO Chi
Minh: Sitra ban 4n so thim sé 563/2017/DS-ST ngay 06/12/2017 ctia Toa 4n nhan
dan Quan 8, Thanh phd H6 Chi Minh.

2/. Khong Cl:lé,p nhan yéu ciu ctia nguyén don ba Phan Thi Cong D vé
viéc c@ng nhan phan di¢n tich 523m* :Lhu(f)c thira 39X, to ban do so 4 1a di san
thtra ké cua 6ng Phan Van C2 va ba Tran Thi T2.

3/. Xac dinh dién tich 214,5m’ dit nAm trong khuon vién can nha Puong
A, Phuong B, Quan C, Thanh phé H6 Chi Minh chua duoc cip gidy ching nhan
quyén str dung theo ban dd hién trang vi tri thira dat do Trung tdm do dac ban d6
thudc S¢ Tai nguyén va Mai truong vé ngay 13/02/2017 ¢6 dién tich 186,1m’
dat trong va 28,4m” 16i di hién hiru 13 di san thira ké ctia 6ng Phan Vian C2 va ba
Tran Thi T2.

Xac dinh di san thira ké ctia ong Phan Van C2 va ba Tran Thi T2 con dé
lai cua mf)i r}gu’(‘)i trong khudn vién pén ,nhé Duong A, l?hu:(‘)’ng B, Quan C,
Thanh phé H6 Chi Minh 1a 93,05m” dat tréng va 14,2m” 12 16i di hién hiru.

4/. Xac dinh hang thira ké thir nhat cia 6ng Phan Vian C2 va ba Tran Thi
T2 gobm: 6ng Phan Cong T1; ba Phan Thi Cong D; ba Phan Thi Thu K; ba Phan
Thi Kim D.

5/. Xac dinh to khude tir di san thira ké ngay 30/5/2008 c6 xac nhan
ctia Uy ban nhan dan Phuong B, Quan C, Thanh phé Hd Chi Minh va To di
chuc ¢6 nguoi lam ching ngay 18/6/2008 cua 6ng Phan Van C2 c¢6 hi¢u luc
phép luat.

~ 6/. Xéc dinh phan di san cta ba Tran Thi T2 dugc chia theo phap ludt.
Phan di san cua 6ng Phan Van C2 va ky phan 6ng C2 dugc nhan tir di san cua ba
Tran Thi T2 duoc chia theo di chic.

7/. Ong Phan Cong T1 c6 nghia vu hoan tra ky phan thira ké cho ba Phan Thi
Cong D, ba Phan Thi Thu K, ba Phan Thi Kim D mdi nguoi sd tién la
174.382.214 dong (mdt trim bay muoi bon triéu ba trim tdm muoi hai nghin hai
trim mudi bén dong) ngay sau khi an c¢6 hiéu lyc phap luat.

Sau khi thuc hién xong nghia vy hoan tién cho cic dong thira ké, ong
Phan Cong T1 dugc quyén tu lién he v6i co quan c6 tham quyén dang ky quyén
str dung dat & co dién tich 186,1 m* thudc to ban dd 8X va mot phan thudc td
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ban do 8Y theo ban dd hién trang vi tri thira dit do Trung tam do dac ban dd
thudc So Tai nguyén va Méi truong ve ngay 13/02/2017.

Truong hop 6ng Phan Cong T1 cham thyc hién nghia vy hoan tra tién khi
6 don yéu cau thi hanh an, thi ong Phan Cong T1 con phai chiu thém tién lai theo
muc 1ai suat 10%/nam.

~ 8/. Xéc dinh dién tich 16i di hién hitu 28,4m” thudc t& ban do 8X va mot
phén to ban d6 8Y (theo tai liéu nam 2002) la di san thura ké cua 6ng Phan Van
C2 vaba Tran Thi T2.

Giit nguyén hién trang 16i di chung. Khi thyc hién quy hoach phéng
duong cac 6ng ba Phan Thi Cong D; Phan Thi Thu K; Phan Thi Kim D, Phan
Cong T1 s& dugce nhan don gia dén bu nhan cho dién tich duoc huong thira ké
theo di chuc va theo phap luat nhu sau:

- Ba Phan Thi Cong D; ba Phan Thi Thu K; ba Phan Thi Kim D mdi
nguoi dugc 2,84m’.

- Ong Phan Cong T1 duoc 19,88m”.

10/. Ong Phan Cong ”1:1, ba Phan Thi Thu K, ba Rhan Thi Kim B c6
nghia vy hoan lai chi phi tham dinh gia tai san tranh chap cho ba Phan Thi
Cong D moi nguoi la 2.875.000d (hai tri¢u tam tram bay muwoi lam nghin
dong).

11/. Mién toan bd an phi cho cic éng ba Phan Thi Cong D; Phan Thi Thu
K; Phan Thi Kim B; Phan Cong T1.

Hoan tién tam rng an phi cho cac duong su:

- Ba Phan Thi Cong D dugc nhan lai 28.095.000 dong (hai muoi tam triéu
khéng trim chin muoi 1im ngan dong) theo bién lai thu tam tng an phi, 1& phi
Toa an s6 01927 ngay 17/4/2012 cua Chi cuc Thi hanh an dan sy Quan 8, Thanh
phd Hb Chi Minh.

- Ong Phan Céng T1 dugc nhén lai 300.000d (ba tram nghin ddng) theo
bién lai tam mg an phi s6 AA/2017/0013853 ngay 14/12/2017 cua Chi cuc Thi
hanh an dan sy Quéan 8, Thanh ph6o H6 Chi Minh.

12/. Quyén va nghia vu cua cac duong su dugc thuc hi¢n tai co quan thi
hanh an dan su c6 tham quyén.

13/. Ban an phuc tham c6 hiéu luc phap luat ngay sau khi tuyén an.

14/. Truong hop ban 4n, quyét dinh dugc thi hanh theo Piéu 2 Luat Thi
hanh an dan sy thi ngudi duoc thi hanh an, ngudi phai thi hanh 4n ¢6 quyén thoa
thuan thi hanh an; quyén yéu cau thi hanh an; tu nguyén thi hanh an hodc bi
cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh an dan
sy, thot hiéu thi hanh an duoc ap dung theo quy dinh tai Piéu 30 Luat Thi hanh
an dan su.
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Noi nhén: TM. HQI PONG XET XU PHUC THAM

- TAND Toi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM;

- VKSND TP.HCM;

- TAND, Chi cyc THADS quan §;
- Cac duong sy (dé thi hanh);

- Luu: HS, VT (T/18).

Chéu Thj Diép
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