TOA AN NHAN DAN QUAN 4 CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc lap - Tur do - Hanh phuc

Ban an sé: 46/2020/HS-ST
Ngay: 16/6/2020.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA ANNHAN DAN QUAN 4 - THANH PHO HO CHI MINH

- F phan Hgi dong xét xi so' tham gom co:

Thdam phéan - Chui toa phién toa: Ong Tran Vin Thing

Cac Hgi tham nhan dan:

1. Ba Pinh Kim Hoang

2. Ba Nguyén Thi Pong Nguyét

- Thu ky phién toa: Ong Pham Van Diing - Thu ky

- Dgi di¢n Vign kiém sat nhan dan Qudn 4 tham gia phién toa: Ong Nguyén
Minh Luan - Kiém sat vién

Ngay 16 thdng 6 nim 2020 tai try s¢ Toa an nhan dan Quan 4, Thanh phd HO
Chi Minh xét xir so tham céng khai vu &n hinh su so tham thu ly s6 43/2020/TLST-HS

ngay 08 thang 5 nam 2020 theo Quyét dinh dua vy &n ra xét xur s6 56/2020/QDXXST-HS
ngay 02 thdng 6 nam 2020 d6i vai bi céo:

Nguyén Thi Phuong A; gidi tinh: Ni¥; sinh ngay 29 thang 8 nim 1980 tai TP. Ho
Chi Minh; thuong tri: Puong G, Phuong H, quan K, TP.HCM; nghé nghiép: Budn ban;
trinh d6 van hoa: 12/12; Qudc tich: Viét Nam; Dén toc: Kinh; Ton gido: Khong; con ong
Nguyén Hitu B (chét) vd ba Nguyén Thi C, sinh nim 1954; Chong: Nguyén Van D —
Sinh ndm 1977 (Pi ly hon); Con: C6 04 con, 16n nhat sinh nam 2003, nho nhét sinh
nam 2019.

Tién an: Ngay 21/11/2018 bi Tda &n nhan dan thj x& J, tinh Binh Duong xtr phat
01 ndm tu ve t0i “Lura dao chiem doat tai san”. Hién dang duoc tam hoan thi hanh an
phat tu do dang nudi con nho dudi 36 thang tuoi; Tien su: Khdng

Nhan thén: Ngay 24/02/2012 Toa an nhan dan tinh Long An xét phat 06 thang
t nhung cho hudng an treo, thoi gian thir thach 01 ndm tinh tir ngay 24/02/2012 V& toi
Lira dao chiém doat tai san; Ngay 09/9/2013 bi Tda &n nhan dan thi xd Y, tinh Binh
Duong xtr phat 12 thang to vé toi Lira dao chiém doat tai san, chap hanh xong hinh
phat t0 ngdy 27/6/2014; Bi céo bi 4p dung bién phap ngin chin Cam di khoi noi cu
tr0; bi cdo cd mat tai phién toa.

- Bi hai:

1/. Ong Tran Van F, sinh nim 1965

Dia chi: Buong X, phuong Y, Quan Z, Thanh phé Hd Chi Minh. (Véng mat)

2/.Ba Vi Thi My S, sinh nam 1978

Pia chi: Puong X1, phuong Y1, Quan Z1, Thanh phé H6 Chi Minh. (Vang
mat)

- Ngudi ¢6 quyén loi, nghia vu lién quan:

1/. Ong Hoang Ngoc T, sinh nim 1968

Dia chi: Puong X2, phuong Y2, Quan Z2, Thanh phé HS Chi Minh. (Véng
mat)



2/.0ng Tran Xuan Q, sinh nam 1971
Dia chi: Puong X3, phuong Y3, Quan Z3, Thanh phé H6 Chi Minh. (Vang mit)
NOI DUNG VU AN:
Theo c4c tai liéu c6 trong hd so vu an VA dién bién tai phién toa, ndi dung vu an
duogc tdm tit nhu sau:

Do khong c6 tien tigu xai, Nguyén Thi Phuong A nay sinh ¥ dinh lira dao chiém
doat sdn cua nguoi khac. Tir khoang thang 5/2019 dén thang 10/2019, A da thuc hi¢n
02 hanh vi ltra dao chiém doat tai san, cuthé:

Vu thir nhat: Vao khoang 13 gio ngay 03/5/2019, Nguyén Thi Phuong A diéu
khién xe gan may Wave bién s 53X4-83xx di tir nha & Quan 12 dén duong Poan Vin
Bo, Quéan 4 dé giao ca. Nhin thay xe tai co ghi tén dai 1y bia, nuéc ngot Quang Thinh,
Quan 1 kém sb dién thoai, A nay sinh y dinh lira ban bia, nuéc ngot nén lay dién thoai
ra luu s6 cua dai Iy Quang Thinh. Thay dai 1y bia, nudc ngot T Loan sé 3xx Poan Van
Bo, Phuong 10, Quan 4, A ghé vao gap chu dai ly l1a 6ng Hoang Ngoc T (sinh nam
1968; ngu tai 3xx Poan Vin Bo, Phuong 10, Quan 4) ndi c6 sb luong bia, nudc ngot
can doanh sé nén chao ban: 10 thung bia Heineken lon gia 350.000 dong/thung; 40
thing bia Tiger lon gia 300.000 déng/thing; 10 thing bia Tiger bac lon gia 330.000
ddng/ thing; 10 thung nudc tang luc bo cung Redbull gid 200.000 dong/thing. Ong T
dé nghi A giam gia bia Tiger lon xudng 295.000 dong/thing s& mua toan bo sb luong
trén, A ddng y va hen mot lat nira s& mang bia, nudc ngot dén giao cho 6ng T. A lay
dién thoai cua A sé 0368923491 goi vao dai ly bia, nuéc ngot Quang Thinh, Quan 1
gap cha dai ly 12 6ng Tran Van F (sinh nam 1965; ngy tai Puong X, phuong Y, Quan
Z). A xung tén la L, hoi dng F mua bia, nuéc ngot. Ong F béo gia: bia Heineken lon
382.000 dong/thung; bia Tiger lon 317.000 dong/thing; bia Tiger bac lon 342.000
dong/thing; bd cung Thai 230.000 ddng/thung; nudc sudi Aquafina 0,5 lit 81.000
dong/thung; bia 333 lon 225.000 dong/thing; bia chai SG XK (SG Do) 145.000
dong/két; bia chai Special 205.000 dong/két; bia chai Tiger Crystal (Bac chai) 293.000
dong/két; bia lon Budweiser 24lon 305.000 dong/thing; bia SG Special lon 330ml
286.000 dong/thung; bia Tiger chai nho 273.000 dong/két; Coca 390ml thung 24 chai
110.000 ddng/Iéc 24 chai; Coca Do lon 330ml 172.000 dong/thing va Mirinda Chanh
Thai 24 lon 173.000 dong/thing. A (Minh) nghe xong, dit mua cua dng F sé luong
gom: 40 thung bia lon Tiger; 10 thung bia lon Heineken; 10 thing bia lon Tiger bac;
10 thung bo cung Thai; 10 thung Aquafina 0,5 lit; 10 thung bia 333 lon; 05 két bia chali
SG XK (SG Do); 05 két bia chai Special; 05 két bia chai Tiger Crystal (Bac chai); 10
thung bia lon Budweiser 24lon; 05 thung bia SG Special lon 330ml; 10 két bia Tiger
chai nho; 05 16¢ Coca 390ml thing 24 chai; 05 thung Coca D6 lon 330ml va 02 thiing
Mirinda Chanh Thai 24 lon, tong tri gia don hang 1a 37.461.000 d¢ong. A (Minh) cho
6ng F biét dia diém giao s6 3xx Poan Vian Bo, Phuong 10, Quan 4, hen gip tai dau
ngd tu Poan Vin Bo — Tén Pan, Quan 4 va khi giao hang xong sé& tra tién, dng F dong
y.

Sau khi dién thoai thoa thuan voi 6ng F xong, A chay xe Wawve bién sb 53X4-
83xx ra ngi tu duong Poan Vin Bo — Tén Pan ding cho. Ong F phan cong tai xé
Nguyén Huy Q (sinh nim: 1990, ngu: Puong X, phuong Y, Quan Z) va Nguyén
Thanh Vii (sinh ndm 1990; ngy tai Puong X4, phuong Y4, Quan Z4) chd s luong 40
thung bia lon Tiger; 10 thung bia lon Heiniken; 10 thung bia lon Tiger bac; 10 thung
nudc bo cung Théi; 10 thung Aquafina 0,5 lit; 10 thung bia 333 lon; 05 ket bia chai SG
XK (SG Do); 05 két bia chai Special; 05 két bia chai Tiger Crystal (Bac chai); 10
thung bia lon Budweiser 24lon; 05 thung bia SG Special lon 330ml; 10 két bia Tiger
chai nho; 05 16¢ Coca 390ml thing 24 chai; 05 thung Coca D6 lon 330ml va 02 thiing
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Mirinda Chanh Thai 24 lon di giao cho A (Minh) co sd dién thoai 0368923491 tai
Quan 4. Khi xe tai chay gan dén duong Poan Van Bo — Ton Pan, Quéan 4, anh Vi goi
dién thoai cho A (Minh), A (Minh) lién chay xe d¢én dan duong cho xe tai chay dén dai
1y bia, nuéc ngot T Loan s6 3xx Poan Vian Bo, Phuong 10, Quan 4. Khi dén day, A
(Minh) ndi véi anh Vi, anh Q giao trudc 40 thung bia Tiger, 10 thung bia Heineken,
10 thing bia Tiger bac, va 10 thing nuwéc bo cung Théi, roi phu anh Vi, anh Q xubng
bia, nuéc ngot giao cho dai Iy cua 6ng Hoang Ngoc T. A cho 6ng T biét tong sé tién
bia, nuéc ngot di giao gdm 40 thing bia Tiger, 10 thing bia Heineken, 10 thing bia
Tiger bac, va 10 thing bd cung Thai 1a 20.600.000 dbng, giam cho 6ng T thém
300.000 dong. Ong T kiém tra thiy A da giao du bia, nudc ngot nén lay 20.300.000
dong tra cho A. A ndi dbi v6i anh Vit 1a tiép tuc cho xe tai cho sé bia, nuéc ngot con
lai gdm: 10 thung Aquafina 0,5 lit; 10 thung bia 333 lon; 05 két bia chai SG XK (SG
Do); 05 ket bia chai Special; 05 két bia chai Tiger Crystal (Bac chai); 10 thung bia lon
Budweiser 24lon; 05 thung bia SG Special lon 330ml; 10 két bia Tiger chai nho; 05
I6c Coca 390ml thung 24 chai; 05 thing Coca D6 lon 330ml va 02 thing Mirinda
Chanh Thai 24 lon dén giao tai s6 122/37/15 Vinh Khanh, Phuong 10, Quan 4 rdi tra
tién ludn, anh Vil va anh Q dong y. A ndi ché anh Vi di xe gan may dé dan duong,
con anh Q l4i xe tai di. Sau d6, A tiép tuc n6i ddi anh Vii nho di chung voi A dén cho
X6m Chiéu, Quan 4 dé lay thirc an di dit trude dem vé& quan nhau cua A cling Vi bia,
nudc ngot dit mua ctia dng F, anh Vit dong V. A sir dung xe Wave bién s6 53X4-8372
chd anh Vii dén chg X6ém Chiéu, Quan 4, ndi anh Vii dung ngoai trong xe gium dé A
Vao lay thirc an. Tai day, A di vao bén trong cho roi di bo ra duong khéc, bo lai xe tau
thoat. Anh Vii cho hon 10 phat khong thay A quay lai, anh Vii goi dién thoai thi A tat
méy nén chay xe gan méy Wave bién s6 53X4-8372 cua A dé lai v& bdo cho ong F.
Biét bi A lra dao, ba Pd Thi Nga (sinh nam 1966; ngu tai 122 C0 Bic, phuong CO
Giang, Quan 1) 1a vo cua 6ng F da dén Cong an Phuong 10, Quan 4 dé té giac dong
thoi giao nop xe gin may Wave bién s 53X4-83xx cua A dé lai.

Tai Két luan dinh gia s6 120/KL-HPDG ngay 12/11/2019 cua Hoi dong dinh
gia tai san trong To tung hinh sy Quan 4 ket luan:

- 10 thing Heineken lon c6 gi4 tri 12 3.820.000 dong;

- 10 thung Tiger Crystal (bac lon) c6 gia tri 12 3.420.000 ddng;
- 40 thung Tiger lon c6 gié tri 1a 12.680.000 ddng;

- 10 thing nuéc bd cyng Théi ¢ gia tri 1 2.300.000 dong.

Tai Cong an Phuong 10, Quan 4, sau khi dugc mai 18n 1am viéc 6ng Tran Vin
F va 6ng Hoang Ngoc T da tu thoa thuan, 6ng F hd trg cho 6ng T sé tién 13.000.000
dong, ng T giao nop lai 10 thing bia Heineken lon; 10 thing bia Tiger Crystal (bac
lon); 40 thung bia Tiger lon va 10 thung nudc bd cung Thai da mua cua Nguyén Thi
Phuong A dé Co quan Cong an tra lai cho éng F.

Vu thir hai: Khoang 13 gio ngay 02/10/2019, A tiép tuc nay sinh y dinh lra dao
bang hinh thic gia vo ban bia, nuéc ngot. Pé thuc hién, A dén dai 1y bia, nuéc ngot Q
sb 41 Lé Van Linh, Phuong 13, Quan 4 gap cha dai Iy 1a dng Tran Xuan Q (sinh nim
1971; ngu tai 68/16 Lé Van Linh, Phuong 12, Quan 4) chao ban 100 thung nudc ngot
Pepsi gia 150.000 ddng/thing, 6ng Q ddng y mua, A nhin thdy xe tai giao nudc ngot
dang dau trudc cua hang cia 6ng Q cd ghi sé dién thoai nén lién lay goi. A dién thoai
gap chi Vi Thi My Ha (sinh nim 1978, ngu tai 26 Nhét Chi Mai, Phuong 13, Quan
Tan Binh) dat mua 200 thing nudc ngot Pepsi gia 165.000 ddng/thing va hen giao tai
dai 1y trén duong Ton That Thuyét, Quan 4, A hen ra don, khi giao hang xong s& thanh
toan tién. Mot ldc sau, A goi dién lai cho chi Ha yéu cau ché 100 thing nudc ngot

3



Pepsi dén giao cho dai Iy Q tai s6 41 Lé Vian Linh, Phuong 13, Quan 4 trude, dén khi
qua nha trén dudng Ton That Thuyét giao 100 thing Pepsi con lai s& thanh toan tién.
Chi Ha dong ¥, phén cong nhén vién la anh Luong Duy Phuong (sinh ndm 1991; ngu
tai 180 Nguyen Tat F, Phuong 13, Quén 4) ché theo 200 thung nudc ngot Pepsi di giao
cho A va nhan tién vé. A dién thoai cho chi Ha xong di ra gan d6 dung cho. Khoang
10 phut sau, anh Phuong goi dién thoai cho A biét di chay gan dén dai 1y bia, nuéc
ngot Q s6 41 Lé Van Linh, Phuong 13, Quan 4, A ndi anh Phuong ding xe lai cho. A
di bo dén xe tai, ndi voi anh Phuong cho A di chung dé giao nuéc ngot cho 6ng Q roi
lat chay V& nha A trén duong Ton That Thuyét ludn. Anh Phuong dong ¥ nén A lién
leo 1én xe ctia anh Phuong dé di chung.

Do &ng Tran Xuan Q va 6ng Hoang Ngoc T c6 méi quan hé ba con trong gia
dinh. Ong T c6 ké cho 6ng Q biét viéc 6ng F va 6ng T bi nguoi phy nit gidng nhu A
lra dao trude d6. Ong Q nghi van nén goi cho dng T dén. Khi xe tai cua chi Ha do anh
Phuong diéu khién cha theo A va 200 thung nuéc ngot Pepsi chay dén dai 1y bia, nudc
ngot s6 41 Lé Vian Linh ctia 6ng Q, A nhin thay 6ng T lién mg cia xudng xe bo chay.
Ong T nhan dang dugc A nén tri hd va cling nhitng ngudi xung quanh gt A lai dua vé
Cong an Phuong 13, Quan 4 dé lam rd.

Tai K&t luan dinh gia s6 120/KL-HPDG ngay 12/11/2019 cta Hoi dong dinh
gia tai san trong To tung hinh sy Quéan 4 ket luan: 200 thung Pepsi co gia tri la
32.000.000 ddng.

Tai Co quan diéu tra, Nguyén Thi Phuong A d3 thira nhan toan bo hanh vi
pham toi lira dao trong cac ngay 03/5/2019 va ngay 02/10/2019 tai Quan 4 nhu da nén
trén. Dbi voi s6 tién 20.300.000 dong do dng T da tra, A khai da tiéu xai ca nhan hét
nén Co quan diéu trakhdng thu héi duoc.

Vat chang wu an: 10 thung bia Heineken lon; 10 thung bia Tiger Crystal (bac
lon); 40 thung bia Tiger lon va 10 thung nudc bo cung Thai, Co quan diéu tra da tra lai
cho bj hai Tran Vin F va 200 thung nudc ngot Pepsi Co quan diéu tra di tra lai cho bi
hai Vii Thi My Ha. Bi hai F khai trudc d6 da tu thoéa thuan thiét hai, nhan lai tai san
nén khong c6 yéu cau bdi thuong. Bi hai Ha da nhan lai du tai san nén khdng cé yéu
cau boi thuong; 10 thung Aquafina 0,5 lit; 10 thing bia 333 lon; 05 két bia chai SG
XK (SG bo); 05 két bia chai Special; 05 két bia chai Tiger Crystal (Bac chai); 10
thung bia lon Budweiser 24lon; 05 thung bia SG Special lon 330ml; 10 két bia Tiger
chai nho; 05 16¢ Coca 390ml thing 24 chai; 05 thung Coca D6 lon 330ml va 02 thiing
Mirinda Chanh Thai 24 lon c6 tong tri gia hoa don 1a 14.216.000 d¢ong do Nguyén Thi
Phuong A di dit mua cua 6ng Tran Van F nhung khong c6 ¥ thic chiém doat duoc
nén Co quan diéu tra da khong xur ly; Chiéc xe gan may Wave mau xanh den, bién sb
53X4-8372 va dién thoai di dong Samsung Galaxy J2 Prime gan sim s6 0939837846
do Nguyén Thi Phuong A sir dung lam phuong tién pham toi. Qua xac minh xe Wave
va dién thoai la tai san riéng con cua A la Nguyén A Lan (sinh nim 2003; ngu tai 2/27
Cbéng L&, Phuong 15, quan Tan Binh). Anh Lan khai mua xe gan may Wave bién s
53X4-8372 cua ba Dwong Thi Hong Hanh (ngu tai 225/1 V& F Trang, phuong 11,
quan Tan Binh) nhung chwa lam tha tuc sang tén. Hién ba Hanh d3 x6a khau di dinh
cu tai My nén Co quan diéu tra chua ghi 16i khai duoc. Ngay 03/5/2019, anh Lan cho
me 14 A muon xe Wave dé di mua ca va dua dién thoai Samsung Galaxy J2 Prime gan
sim s6 0939837846 cho A dé tién lién lac. Xét thay anh Lan khong biét va khong lién
quan dén hanh vi pham toi ciia A, Co quan diéu tra da ra Quyét dinh xu ly Vit ching
tra lai xe gan mdy Wave mau xanh den, bién sb 53X4-8372 va dién thoai di dong
Samsung Galaxy J2 Prime gan sim sb 0939837846 cho anh Lan, anh Lan d3 nhan lai
xe, dién thoai va khong cd yéu cau gi thém; 01 dia DVD vo mau trang ghi hinh anh
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Nguyén Thi Phuong A thuc hién hanh hanh vi lira d¢ao chiém doat tai san tai trudc sé
368A Poan Van Bo, Phuong 10, Quan 4, da dugc niém phong luu theo ho so vu an.

DPéi voi 6ng Hoang Ngoc T c6 hanh vi mua nhung khong biét 10 thing bia
Heineken lon; 10 thang bia Tiger Crystal (bac lon); 40 thung bia Tiger lon va 10 thung
nude bo cung Thai ma Nguyén Thi Phuong A dem dén ban 1a do pham toi ma c6; ong
Tran Xuan Q khdng biét 200 thing nudc ngot Pepsi do A dem dén bén 1a do pham toi
ma c6 nén da dong y mua. Do d6, hanh vi cua 6ng T, 6ng Q khdng cau F toi Tiéu thu
tai san do ngudi khac pham toi ma c6. Co quan diéu tra chi ghi 16i khai 6ng T, 6ng Q
V6i tu cach ngudi ¢d quyén loi nghia vu lién quan. Ong T khéng yéu cau A phai boi
thuong sb tién bi thiét hai 1a 7.300.000 dong, riéng 6ng Q chua tra tién, chua bi thiét
hai nén khdng c6 yéu cau bdi thuong.

Trach nhiém dan su: 6ng F V& ba Ha ty nguyén khdng yéu cau bdi thuong thiét
hai.

Tai phién toa, bi cdo Nguyén Thi Phuong A khai nhan hanh vi pham toi nhu
toan bo ndi dung Cao trang Vién kiém sat cdng bo tai phién toa.

Tai ban céo trang s6 40/CT-VKS ngdy 05/5/2020 Vién kiém sat nhan dan Quén
4 truy to bi cao Nguyen Thi Phuong A vé toi “Lira dao chiém doat tai san” theo diém
C, khoan 2, Biéu 174 Bo luat Hinh sy nam 20135, stra d6i, bo sung nam 2017.

Tai phién toa, dai dién Vién kiém sat nhan dan Quén 4 giit quyén cong td luan
t6i va tranh luan: gitr nguyén quyét dinh truy t6, dé nghi Hoi dong xét xir tuyén bi cdo
Nguyén Thi Phuong A pham toi “Lira dao chiém doat tai san” theo diém c, khoén 2,
Diéu 174 B6 luat hinh sy nim 2015, sira ddi, bd sung nim 2017 va cac tinh tiét ting
ning, giam nhe dé xtr phat bj cdo tir 03 (ba) nam dén 03 (ba) nam 06 (s4u) thang tu va
dé nghi tong hop hinh phat 12 thang tu cta ban an hinh su so thim sé 264/2018/HS-
ST ngay 21/11/2018 cta Toa an nhan dan thi xa Thuan An, tinh Binh Duong (tru thoi
gian tam giir tir ngdy 05/5/2018 dén ngay 14/5/2018) va dé nghi ap dung Diéu 47 Bo
luat hinh s 2015 tich thu sung vao ngan sach nha nudc sé tién 20.300.000 dong do bj
céo thyc hién hanh vi pham td1 ma co.

Bi c4do A khong tranh luan hodc bao chira gi.
Bi cdo A nd6i 101 sau cung: Bi cdo biét toi, xin Hoi déng xét xir xem xét giam
nhe dé bi cdo som trd vé gia dinh.
NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, cin cir VA0 cac tai liéu trong hd so vu an da duoc tranh
tung tai phién toa, Hoi dong xét xtr nhan dinh nhu sau:

[1] V& hanh vi, quyét dinh t6 tung clia co quan diéu tra Cong an Quén 4, Diéu
tra vién, Vién kiém sat nhan dan Quan 4, Kiém sat vién trong qué trinh diéu tra, truy td
da thyc hién dung tham quyén, trinh ty thu tuc quy dinh cta Bo luat T tung Hinh suy.
Qué trinh diéu tra va tai phién toa, bj cao Nguyén Thi Phuong A khong ¢ y kién hoic
khiéu nai v& hanh vi, quyét dinh cta co quan tién hanh t6 tung. Do d06, cac hanh wi,
quyét dinh ctia co quan tién hanh té tung, ngudi tién hanh té tung da thuc hién déu hop
phap.

[2] Loi khai nhan toi cua bi cao Nguyén Thi Phuong A phl hop véi 10i khai cua
bi hai, vat chirng va céc tai liéu chirng ctr da thu thap duoc, c6 can cir xac dinh bi cao
Nguyén Thi Phuong A c6 hanh vi gian di chiém doat tai san cia bi hai 6ng Tran Vin
F va ba Vi Thi My Ha. Tai san chiém doat 1a 40 thung bia Tiger, 10 thing bia
Heineken, 10 thung bia Tiger bac, va 10 thung bo cung Redbull tri gia 22.220.000
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dong cua 6ng Tran Van F va 200 thung nudc ngot Pepsi tri gia 32.000.000 d¢ong cua ba
Vii Thi My Ha. Tong tri gia tai san do A chiém doat 1a 54.220.000 ddng. Nhu vay, c6
du co so phap ly két luan bi cao Nguy@n Thi Phuong A di pham toi “Lira ddo chiém
doat tai san”, t01 pham va hinh phat dugc quy dinh tai khoan 2, Diéu 174 B6 luat Hinh
sy nam 2015, stra doi, bd sung nam 2017.

[3] Hanh vi ctia bi cao 1a nguy hiém cho xi hoi, vi dong co vu loi dd cb ¥ x4m
pham dén quyén s& hitu cta ngudi khac dugc phap luat bao vé, anh huong dén an ninh
trat tu x3 hoi. Tai san bi cdo chiém doat co gid tri 54.220.000 déng (trén 50 triéu
dong), day 1a tinh tiét dinh khung hinh phat dugc quy dinh tai diém c, khoan 2 Piéu
174 Bo luadt Hinh sy ndm 2015. Trong vu an nay, bi cdo da thuc hi¢n 02 wu ltra ddo
chiém doat tai san vao hai thoi diém khac nhau. O wu thtr nhit, bi cdo da ban duoc 40
thung bia Tiger, 10 thung bia Heineken, 10 thung bia Tiger bac, va 10 thung bo cung
Redbull tri gla 20.300.000 dong va da tiéu xai ca nhan hét. Mic du bi hai tu nguyén
khong yéu cau boi thuong thiét hai nhung sb tién do hanh vi pham tdi ma cé nén can
ap dung diéu 47 dé tich thu sung vao ngan sach nha nudc. Di voi vu tht hai, bi céo da
thuc hién xong hanh vi Itra ddo 200 thung nudc ngot cua ba Ha, viéc chua ban duogc tai
san chiém doat 14 do yéu t6 khach quan, ngodi y mudn ciia bi c4o nén bi cdo van phai
chiu trach nhiém hinh sy theo quy dinh tai Piéu 174 cua BO luat hinh sy nam 2015. Bj
céo la nguodi c6 nhan than xau, dd nhiéu lan pham t01 “Lira ddo chiém doat tai san” va
dang co6 01 tién 4n vé toi “Lira dao chiém doat tai san” chua duoc x6a an tich ma con
pham toi, thé hién bi céo rét liéu linh va xem thudng ky cwong, phap ludt ctia Nha
nude. Can cach ly bi céo ra khoi x3 hoi mot thoi gian nhat dinh dé bi cdo c6 thoi gian
suy nghi va sira chita 15i 1dm ma chinh bi cédo da giy ra. Hanh vi pham toi cta bi cao A
1a rt nguy hiém cho xa hoi, dugc quy dinh tai diém c, khoan 2, Piéu 174 B6 luat Hinh
su. Vi vy, can xir Iy bi cdo v6i mirc an phu hop voi tinh chat, hanh vi, miic d6 pham
td1 va nhan than cua bi cdo mai co tac dung giao duc, ran de va phong ngtra.

[4] V& tinh tiét ting ning, giam nhe: Bi cdo A c6 02 tinh tiét ting ning 13 Pham
t6i 02 1an tro 1én va tai pham theo quy dinh tai diém g, h Khoan 1, Diéu 52 Bo luat
hinh sy ndm 2015, stta doi, bd sung nam 2017; Vé tinh tiét giam nhe: Khi lugng hinh
can xem xét cho bi céo tinh tiét giam nhe trach nhi¢m hinh sy 1a qua trinh diéu tra va
tai phién toa, bi cdo F khan khai bao, in nin hdi cai quy dinh tai diém s Khoan 1 Diéu
51 B6 luat Hinh su dé giam nhe mot phﬁn hinh phat ma 1& ra bi cdo phai chiu.

[5] Do hoan canh bi cdo A kho khin nén Hoi dong xét xir xem xét va khong ap
dung hinh phat bo sung 1a hinh phat ti€n d6i vdi bi céo.

[6] V& xir 1y vat chimg:

- P6i voi vat chimg vu 4n 13 10 thing bia Heineken lon; 10 thing bia Tiger
Crystal (bac lon); 40 thung bia Tiger lon va 10 thung nudc bo cung Thai, Co quan diéu
tra d4 tra lai cho bi hai Tran Van F va 200 thung nudc ngot Pepsi Co quan diéu tra da
tra lai cho bi hai Vii Thi M§ Ha. Bi hai F truéc d6 da ty thoéa thuan thi¢t hai, nhén lai
tai san va khong co yéu cau bdi thuong; Bi hai Ha d3 nhan lai du tai san nén khéng co
yéu cau bdi thuong 1a phtt hop v6i quy dinh ctia phap lut.

- Dbi v6i s6 lugng 10 thing Aquafina 0,5 lit; 10 thing bia 333 lon; 05 két bia
chai SG XK (SG D9); 05 két bia chai Special; 05 két bia chai Tiger Crystal (Bac chai);
10 thung bia lon Budweiser 24lon; 05 thung bia SG Special lon 330ml; 10 két bia
Tiger chai nho; 05 16¢ Coca 390ml thung 24 chai; 05 thing Coca D6 lon 330ml va 02
thing Mirinda Chanh Thii 24 lon c6 tong tri gia hoa don 1a 14.216.000 dong do
Nguyén Thi Phuong A di dat mua cta bi hai F nhung khong c¢6 y thirc chiém doat



duoc nén Co quan diéu tra da khong xir 1y 1a ¢6 loi cho bj cdo va phu hop theo quy
dinh ctia phap luat.

- P6i voi ong Hoang Ngoc T c6 hanh vi mua nhung khong biét 10 thing bia
Heineken lon; 10 thung bia Tiger Crystal (bac lon); 40 thung bia Tiger lon va 10 thung
nude bo cung Thai ma Nguyén Thi Phuong A dem dén ban 1a do pham t6i ma c6; ong
Tran Xuan Q khong biét 200 thung nudc ngot Pepsi do A dem dén ban 13 do pham toi
ma co6 nén da déng y mua. Do d6, hanh vi ctia 6ng T, 6ng Q khong ciu F toi Tiéu thu
tai san do ngudi khac pham t6i ma c6. Co quan diéu tra khong xir 1y trach nhiém hinh
su dbi voi ong T, ong Q 1a hop v6i quy dinh ctia phap lut.

- P6i voi xe gan miy Wave mau xanh den, bién s6 53X4-8372 va dién thoai di
dong Samsung Galaxy J2 Prime gin sim sé 0939837846 do Nguyén Thi Phuong A st
dung 1am phuong tién pham toi 1a cua anh Nguyén A L&n. Ngay 03/5/2019, anh Lan
cho me 12 A muon xe Wave dé di mua c4 va dua dién thoai Samsung Galaxy J2 Prime
gin sim s6 0939837846 cho A d¢ tién lién lac. Xét thiy anh Lan khong biét va khong
lién quan dén hanh vi pham tdi ciia A, Co quan diéu tra di tra lai xe gin may Wave
méau xanh den, bién s 53X4-8372 va dién thoai di dong Samsung Galaxy J2 Prime
gan sim s6 0939837846 cho anh Lan 1a phu hop.

- Péi v6i 01 dia DVD v6 mau trang ghi hinh anh Nguyén Thi Phuong A thuc
hién hanh hanh vi pham t4i cua bi cdo tai trudc s6 368A Poan Vin Bo, Phudng 10,
Quén 4, Toa an nhan dan Quan 4 ¢4 luu hd so vu &n Xxét xir ddi véi A.

- DPoi vmvso tién 20.300.000 dong 1a tién do bi cao pham t0i ma co nén
can ap dung diém b, khoan 1, Bicu 47 B0 luat hinh su 2015, stra doi, bo sung
nam 2017 tich thu sung vao ngan sach nha nuéc. Do bi cdo da su dung hét so
tien néu trén nén budc bi cdo phai nop lai so tien do pham t6i ma c6 dé sung vao
ngan sach nha nudéc.

[7] Vé trach nhiém dan sy: Bi hai Tran Vin F tu nguyén khéng yéu cau
bdi thu:ong, bi hai Vii Thi My Ha da nhan lai tai san va khong c6 yéu cau gl
nguoi co quygn loi, nghia vy li€n quan 6ng ‘Hoang Ngoc T tu nguyén khong yéu
cau bi cao boi thuong so tien 7.300.000 dong nén Hoi dong xét xir khdng xem
Xét.

[8] V& 4n phi: bi c4o phai chiu 4n phi hinh sy so thim.

Vi cac [ trén,

QUYET PINH:

1. Tuyén bd bi cdo Nguyén Thi Phuong A pham i ‘Lira do chiém doat tai san”

- Ap dung diém c, Khoan 2, Piéu 174; diém s khoan 1 Piéu 51, diém g, h Khoan
1 bi¢u 52 B¢ luat Hinh sy ndm 2015 da dugc sua doi, bo sung nam 2017,

Xtr phat: Bi cao Nguyén Thi Phuong A 03 (ba) nim tu.

- Ap dung Diéu 38, Piéu 56 Bo luat Hinh sy nam 2015 di dugc sta doi, bd
sung nam 2017, tong hop vo1 hinh phat 01 nam tu vé toi “Liura dao chiém doat tai san”
theo ban an hinh sy so tham so 264/2018/HS-ST ngay 21/11/2018 cua Toa an nhan
dan thi xd Thuan An, tinh Binh Duong, dugc trir di thoi gian tam gitt tr ngay
05/5/2018 dén ngay 14/5/2018, bi cdo phai chap hanh hinh phat chung la 03 (ba) nam,
11 (muoi mot) thang, 21 (hai muoi mot) ngay tu, thoi han tu tinh tir ngdy bat thi hanh
an.



- Ap dung Piéu 47 B6 luat Hinh sy nim 2015 da dugce sta ddi, bd sung nam
2017, bBiéu 106 BO luat to tung hinh sy nam 2015:

Budc bi cao Nguyén Thi Phuong A ndp lai sé tién 20.300.000 ddng (Hai muoi
triéu ba tram nghin dong) do bi cao pham tdi ma c6 dé sung vao ngan sach nha nudc.

- Ap dung khodn 2 Biéu 135 va khoan 2 Di¢u 136 B lujt to tung hinh sy ndm 2015;
Luat phi va I& phi va Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Qudc
Hoi quy dinh vé an phi, ¢ phi Toa an nam 2016:

Bi cédo A phai chiu 4n phi hinh su so tham 1a 200.000 dong (hai tram nghin
dong).

2. Vé quyén khang céo: Bi cdo duoc quyén khang cao ban 4n so thim trong thoi
han 15 (mudi lam) ngay ké tir ngay tuyén én. Rleng bi hai va nguoi c¢d quyén loi,
nghia vu lién quan ving mat tai phién toa thi dugc quyén khang céo trong thoi han 15
(muoi 1am) ngay, ké tir ngdy nhan duoc ban an.

“Truwong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt
Thi hanh an dan su thi nguoi dwoc thi hanh an dan su, nguoi phdi thi hanh dan dan su
cé quyén théa thudn thi hanh dn, quyén yéu cau thi hanh dn, t nguyén thi hanh én
hodc bi cuong ché thi hanh dan theo qui dinh tgi cdac Diéu 6, Diéu 7, Diéu 7a, Piéu 7b
va Piéu 9 Ludt Thi hanh én dén su; thoi hiéu thi hanh dn duoc thuc hién theo qui
dinh tai diéu 30 Ludt Thi hanh dn dén swnam 2008 (Pa duoc sira doi, bo sung mot s0
diéu nam 2014,

Novuhan: TM. HOI DPONG XET XU SO THAM
- Bicao, bi hai; x < > - A
- VKSND, CA, Chi cuc THA Q.4; THAM PHAN - CHU TOQA PHIEN TOA
-PC27;
- VKSND Tp.HCM,;
- S6 Tu phap Tp.HCM;
- LuuHS. ]
(da ky tén va dong dau)
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