TOA AN NHAN DAN CAP CAO  CQNG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Doc lap — Tw do — Hanh phiic

Ban é4n s6: 245/2023/DS-PT

Ngay: 04 - 5 - 2023

VIv: “Tranh chip yéu cau chia tai san
thuéc s6 hiru chung, tranh chép lién
quan dén yéu cau tuyén bd vin ban cong
ching vo hiéu va yéu cau hiy Quyét
dinh ca biét ctia co quan, td chuc”.

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thim gom cd6:

Thdm phan - Chii toa phién toa: Ba Pham Thi Duyén

Cdc Tham phdn: Ong Ha Huy Cau

Ong Mai Xuéan Thanh

- Thu ky phién téa: Ba Tran Thi Kim Yén — Thu ky Toa 4n nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Dai dién Vién kiém sdt nhéin dan cdp cao tai Thanh phé Ho Chi Minh
tham gia phlen tdoa: Ong Pham Cong Minh — Kiém sat vién.

Trong cac ngay 25/4/2023 va 04/5/2023, tai try s& Toa an nhan dan cap
cao tai Thanh phd H6 Chi Minh mé phién toa xét xir phic tham cong khai vu an
dan sy thy 1y sb: 422/2022/TLPT-DS ngay 03 thang 10 nim 2022 vé viéc
“Tranh chap yéu cau chia tai san thudc so hitu chung, tranh chap lién quan dén
yéu cau tuyén bo vin ban cong chtng vé hiéu va yéu cau huy Quyét dinh ca biét
clia co quan, to chirc”.

Do ban &n dan sy so thdm so: 25/2022/DS-ST ngay 15 thang 6 ndm 2022
ctia Toa an nhan dan tinh Lam Pong bi khang cao.

Theo Quyét dinh dwa vu an ra xét xir phuc tham sé: 3301/2022/QD-PT
ngay 23 thang 12 nam 2022 giita cac duong su:

- Nguyén don: Ba Nguyén Thi T, sinh ndam 1950 (viang mat);
Nguoi dai dién theo iy quyén: Ba Nguyén Thi H, sinh ndm 1961 (c6 mit).
Cung cu tra tai: S6 10, dudong N, Phuong X1, thanh phd D, tinh Lam Pong;

~ Ngwoi bao v¢ quyén va loi ich hop phdp cho nguyén don: Luét su Hoang
Thé T1 — Doan luat su tinh Lam Bong (c6 mat).

- Bi domn:
1/Ba Diép Thanh T2, sinh nim 1952 (vang mit).



Nguoi dai dién theo ity quyén: Ba Nguyén Diép Thanh Y, sinh nim 1992
(c6d mat).

Cu tréi tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lim Pong.
2/0ng Nguyén Vy B4 V, sinh nim 1979 (c6 mat)
Cu tré tai: S6 10, duong N, Phuong X1, thanh phd B, tinh Lam Ddng.

Nguoi bao vé quyéig loi ich hop phap cho bi don: Luit su Poan Trong N1 —
Doan luat sy Thanh phdé H6 Chi Minh (c6 mat).

- Nguoi ¢é quyén loi, nghia vu lién quan:

1/Ba Nguyén Thi C, sinh nim 1952 (ving mit)

Ngueoi dai dién theo ity quyén: Ba Nguyén Thi H, sinh nim 1961 (c6 mat)
Cu trti tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lam Pong.
2/Ba Nguyén Thi H, sinh nim 1961 (c6 mit);

Cu tr(i tai: S6 10, duong N, Phuong X1, thanh phd B, tinh Lam Ddng.
3/0Ong Nguyén Vin D, sinh nim 1964 (vang mat).

Nguoi dai dién theo ity quyén: Ba Nguyén Thi H, sinh ndm 1961 (c6 mit)
Cu tra tai: S6 10, dudong N, Phuong X1, thanh phd D, tinh LAm Pong.
4/0Ong Nguyén Vin C1, sinh nim 1965 (vang mat).

Cu tra tai: S6 10, dudong N, Phuong X1, thanh phd D, tinh LAm Pong.
Nguoi dai dién theo iy quyén: Ba Nguyén Thi H, sinh ndm 1961 (c6 mit).
Cu tra tai: S6 10, dudong N, Phudng X1, thanh phd D, tinh LAm Pong.
5/Ba D6 Anh N2 (H4), sinh nim 1977 (ving mit).

Nguoi dai dién theo 1ty quyén: Ba Nguyén Thi H, sinh nim 1961.

Cu tréi tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lam Pong.
6/0Ong Nguyén Pang P, sinh nam 1971 (vang mit)

Cu trd tai: S6 11/1, L, Phudng x6, thanh phd D, tinh Lam Ddng.

Ngueoi dai dién theo 1y quyén: Ba Nguyén Thi H, sinh ndm 1961 (c6 mit)
Cu trii tai: S6 10, duong N, Phuong X1, thanh phé B, tinh Lam Pong.
7/Ba Nguyén Thi Thu T5, sinh nim 1970 (vang mit)

Nguoi dai dién theo iy quyén: Ba Nguyén Thi H, sinh ndm 1961 (c6 mat).
Cu trii tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lam Pong.
8/0Ong Nguyén Cong T6, sinh ndm 1971 (ving mat).

Nguoi dai dién theo iy quyén: Ba Nguyén Thi H, sinh ndm 1961 (c6 mat).
Cu trii tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lam Pong.



9/Ba Nguyén Thi Mai T7, sinh nim 1975 (ving mit)

Nguoi dai dién theo iy quyén: Ba Nguyén Thi H, sinh ndm 1961 (c6 mit).
Cu tréi tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lim Pong.
10/0Ong Pao Mai S, sinh nim 1988 (vang mat)

Cuing trd tai: S6 10 (tang 1), N, Phuong x1, thanh phé D., tinh LAm Péng,
Nguoi dai dién theo iy quyén: Ba Nguyén Thi H, sinh ndm 1961 (c6 mit).
Cu tréi tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lim Pong.
11/Ong Nguyén Vian HS, sinh nim 1961 (vang mat)

Cu trt tai: S6 59/24, dudng N, Phuong X11, quan B, Thanh phd Ho Chi
Minh.

Ngueoi dai dién theo ity quyén: Ba Nguyén Thi H, sinh nim 1961 (c6 mat).
Cu tréi tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lam Pong.
12/Ong Nguyén Phuc Q, sinh nim 1977 (c6 mit).

13/Ba Lam Ngoc Thién H9, sinh nam 1979 (c6 mat)

14/Ba Nguyén Diép Thanh Y, sinh nim 1992 (c6 mit)

~ 15/Ba Nguyén Ngoc Bio T10, sinh nim 1999 (c6 mit ngay 25/4/2023,
vang mat ngay 04/5/2023)

Cung tra tai: S6 10 (tang trét), duong N, Phuong x1, thanh phd D, tinh
Lam Dong.

16/0Ong Nguyén H6 Vinh H11, sinh nim 1999 (vang mat)

~ Cu tra tai: SO 10 (tang 1), duong N, Phuong x1, thanh phd D, tinh Lam
Dong..

Ngueoi dai dién theo iy quyén: Ba Nguyén Thi H, sinh nim 1961 (c6 mat).
Cu tréi tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lam Pong.
17/Chéau Nguyén Hb Vinh H12, sinh nam 2000

Cu trtt tai: S6 10 (tang 1), dudng N, Phuong x1, thanh phd B, tinh Lam Pdng.
Chéau H12 ay quyén cho ba Nguyén Thi H, sinh nam 1961 (c6 mit).
Cu trii tai: S6 10, duong N, Phudng X1, thanh phé D, tinh Lam Pong.
18/Chau Nguyén Ding Quang M13, sinh ndm 2000

Cu trtt tai: S6 10 (tang 1), dudng N, Phuong x1, thanh phd B, tinh Lam Péng,
Chéau M13 ty quyén cho ba Nguyén Thi H, sinh ndam 1961 (c6 mit).
Cu trii tai: S6 10, duong N, Phudng X1, thanh phé D, tinh Lam Pong.
19/Chau Nguyén Diang Quang M14, sinh nim 2004

Cu tr tai: S6 10 (tang 1), dudng N, Phuong x1, thanh phd B, tinh Lam Ddng.
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Nguoi dai dién hop phdp ciia chau M14: Ba Nguyén Thi Thu T5 (ving mat).

Nguoi dai dién theo ity quyén: Ba Nguyén Thi H, sinh nam 1961 (c6 mat).

Cu tréi tai: S6 10, duong N, Phuong X1, thanh phé D, tinh Lim Péong.

20/Chau Nguyén Pd Minh K, sinh nim 2005

Cur tra tai: S6 10 (tAng 1), duong N, Phuong x1, thanh phd B, tinh LAm Pdng,

Nguoi dai dién hop phdp ciia chau K: Ong Nguyén Vin C1 va ba B Anh
N2 (H4).

21/Uy ban nhan dan thanh phd B

Pia chi: S6 02, dudng T, Phuong X8, thanh phé D.

7 Nguoi dai dién theo phap ludt: Ong Tén Thién S1 — Chirc vu: Cha tich
Uy ban nhan dan thanh pho D.

Nguoi dai dién theo uy quyen Ong V& Ngoc T14 — Chic vy: Pho Chu
tich Uy ban nhan déan thanh phd B. Cé don xin xét x{r ving mit.

22/Van phong Cong ching T15
Dia chi: Sb 52, dudng Tran Pha, Phuong 4, thanh phé b.

Nguoi dai dién theo phap ludt: Ong T15 — Chutrc vu: Truéng Vian phong
Cong chung. C6 don xin xét Xt vang mat.

23/Ba Nguyén Thi Minh N7, sinh nim 1976 (c6 mit).

Cu tra tai: M (Block T4A) 159 X, phuong T, Quan X2, Thanh phé Hb
Chi Minh.

Nguwoi bao vé qb{yé@ loi ich hop phdap cho ba N2: Luat su Cao Thi L2 —
Doan luat su Thanh pho H6 Chi Minh (c6 mat).

- Nguoi khdng cdo: Ba Nguyén Thi H; Ba Diép Thanh T2 va 6ng Nguyén
Vy BaV; Ong Nguyén Phuc Q, ba Lam | Ngoc Thién H9, ba Nguyén Diép Thanh
Y, ba Nguyén Ngoc Bao T10; Ba Nguyén Thi Minh N7.

NOQI DUNG VU AN:

Theo don khoi kién ghi ngay 12/6/2018 cua ba Nguyén Thi T, Ioi trinh
bay trong qua trinh tham gia 70 tung cua ba Nguyen Thi H, nguoi dai di¢n theo
uy quyén cua ba T trinh bay:

Nguodn gbc cin nha va quyén st dung dat tai s6 10, duong N, Phuong X1,
thanh phé D 1a cta cu Nguyén L3 va cu Nguyén Thi D4, cu D4 1a em gai rudt
ctia ong ndi ba 1a cu Nguyén Vin M9, 13 ¢d rudt ciia bd ba 1a 6ng Nguyén Vian
N10. Méc du nha va quyén sir dung dat noi trén 1a ciia cu D4 nhung gia dinh ba
bao gom: Ong N10 (cha cua ba), ba C6 (me cua ba) va 09 nguoi con cung dugc
sinh ra, sng tai cin nha ndi trén tir nim 1942 dén nay, khong c6 ai tranh chip
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Pén sau nam 2016 khi xay ra mau thudn giita 6ng D va ba T2 dugc Cong
an Phuong x1, thanh phd P giai quyét, luc nay ba T2, anh V tuyén bd tai Cong
an Phuong x1, thanh phé D 1a s& dudi hét toan bd anh, em, con, chdu cua gia
dinh ba gdm 16 ngudi ra khoi nha dat ndi trén, lac d6 ba méi phat hién nha va
dat noi trén dung tén vo chong dng H7, ba T2. Sau khi tim hiéu ba dugc biét vo
chéng Ong H7, ba T2 d3 khai gian dbi vé viéc 6ng H7 1a con duy nhit cua 6ng
N10 va ba C6, trong khi do 6ng N10, ba C6 6 09 nguoi con chung dong thoi
can cr vao glay iy quyén cua cu D4 dé dugc cap quyén s¢ hiru st dung dat doi
v0i nha va quyén su dung dat noi trén, Gidy uy quyén dugc cua cu D4 do ba
Di¢p Thanh T2 viét va dugc chinh quyén dia phwong xac nhan véi noi dung cu
D4 dang rat yéu, khong c6 kha ning suy xét.

Ngoai ra Gidy iy quyén nay lap ngay 14/5/1980 thi ngay 16/5/1980 cu D4
chét, ttrc 1a chi sau hai ngay, nhu vy moét nguoi dang hap héi 1a thudc truong
hop khong minh man nén to gidy noi trén 1a khong hop I¢. Uy ban nhan dan
thanh phé D lai cin ¢t vao cac 10i khai ciia 6ng H7 vé viéc 6ng 1a con duy nhat
1a khong dung voi quy dinh cua phap luat. Nay ba khot kién yéu cau Toa an giai
quyét cac van dé sau:

1. Huy Gla}y chtmg nhan quyén so hitu nha ¢ va quyén sit dung dét ¢ sb
4201011286 do Uy ban nhan dan thanh pho D cap cho vo chong 6ng H7, ba T2
ngay 15/11/2004.

2. Hay ban di chuc do vo chong dng H7, ba T2 1ap ngay 06/12/2012, dugc
Vin phong cong chung D (nay 1a Van phong cong chung T15) cong ching s6
2295, quyén s6 04TP/CC-SCC/HDGD cung ngay. Tuyen b vian ban cong
chting dbi véi di chuc giita vo chong 6ng H7, ba T2 va anh V, anh Q, chi Y,
chau T10 1a v6 hiéu.

3. Cong nhan nha va quyén str dung dat noi trén thudc quyén so hitu cia
chin (09) anh chi em ba la 6ng H7, ba T, ba C, 6ng H8, ba H, 6ng D, 6ng C1, ba
T5 va 6ng T6 (1a nhitng ngudi dang chiém hitu d6i voi nha va quyén sir dung dat
no6i trén, mic du khong thudc hang thira ké cta cu D4 nhung lai 14 nhitng nguoi
tryc tiép quan 1y tai san ndi trén dén nay da hon 72 nam).

Theo ba Diép Thanh T2, anh Nguyén Vy Bd V, 6ng Nguyén Phiic O trinh
bay:

Nguon goc can nha so 10, duong N khong phai tai san cua cha me chong
ba T2, tai san nay thudc quyen so hiru cua cy Nguyen L3 va cu Nguyén Thi D4,
xay cap theo Gidy phép sd 1068/DM -13/4/1940 va 1447/tg-14/3/1944. Hoa d6
dugc duyét ngay 13/4/1940 va 14/3/1944. Cu Nguyén L3 chét nam 1958, cu
Nguyén Thi D4 chét nim 1980 (khong c6 con cai), trude khi mat cu D4 d3 1am
don cho ong Nguyen Vian H7 quyén sé hitu cin nha s 10, duong N, Phudng
X1, thanh phd B (6ng H7 1a chau kéu cu D4 bang co rudt va ba di nudi, nhan
ong lam con nudi tir nho), don d& nghi ngay 14/5/1980, t6 dan phd xac nhan
ngay 16/5/1980.



Ong Nguyén Van H7 da lam don xin hop thic hoa quyén so hiru nha ngay
7/7/1985; ¢6 bién ban hop t6 dan phd xac nhan va Uy ban nhan dan Phuong x1,
thanh phd P ching thuc ngay 17/7/1985. Sau d6 Poan kiém tra nha cira cta tinh
hop ngay 13/7/1985 dé xuét cap Gidy chimg nhin quyén so hitu can nha nay cho
Ong Nguyén Van H7, ba Diép Thanh T2 (d3 trudc ba chuyén quyen thira ké trén
phiéu x4c minh nha cira ngay 18/6/1987), cu D4 chi cho duy nhat vo chong dng
H7 cht khong phai cho tit ca 09 anh chi em ctia 6ng H7. Vi 6ng H7 thuong cac
em nén da cho vo séng clng trong can nha trén. Tir khi duoc nhan cin nha trén
viéc tu bo, stra sang lai can nha chi c¢6 gia dinh ba T2 bo tién ra sita chira, cai
tao, con cac em 6ng H7 ¢ thi ho tu ngan phong dé tién sinh hoat, vi vay ba T2,
6ng V khong dong v chia tai san trén cho 08 ngudi anh em cta 6ng H7, gia dinh
ba T2, anh V chi ¢6 trach nhiém hd trg khoan chi phi mua vat li¢u dé ngan
phong trong qua trinh sinh song tai can nha sb 10, duong N ndi trén. Bdi véi yéu
cau hity di chiic ctia vo chong ba T2, 6ng H7 1ap ngay 06/12/2012 tai Van phong
cong chung D thi day la tai san cua vo chong ong H7, ba T2 dugc co quan nha
nudc c6 thAm quyén cong nhan tir nam 1987 str dung 6 6n dinh cho dén nay, dat
khong 1an chiém, khong tranh chap vi vay viéc vo chong ong H7, ba T2 lap di
chlc dé lai tai san ctia minh cho cac con 13 hop tinh, hop 1y va khéng trai quy
dinh phap luat. Do d6 ba T2, anh V khong dong y va ciing xac dinh ban di chic
noi trén la dang theo su tu nguyén ctia Ong H7, ba T2.

Pbi véi Gidy chimg nhan quyén so hitu nha & va quyén st dung dat & sb
4201011286 do Uy ban nhan dan thanh phd B cip cho vo chong 6ng H7, ba T2
ngay 15/11/2004 la ding theo quy dinh phap luat, tai san co ngudn gdc do Vo
chong ong H7, ba T2 dugc thra ké cua cu Nguyen Thi D4 vi vy ba T yéu cau
huy Gidy chimg nhan néi trén 1a khong co co s0, dé nghi Toa 4n giai quyet theo
hudng khong chap nhan toan bo yéu cau khoi kién ciia ba Nguyén Thi T dé dam
bao quyén loi hop phap ciia ba Diép Thanh T2, anh Nguyén Vy Ba V. Pong
thoi, cong nhan 6ng Nguyén Vin H7 va ba Diép Thanh T2 1a chi so hitu hop
phap d6i v6i cin nha trén.

Ba Nguyén Thi Mai T7, Ong Nguyén Vian D, ba Nguyen Thi C, 0ng
Nguyen Cong T6, chau Nguyen Ho Vinh HI2, chau Nguyén Hé Vinh HI1, 6ng
Nguyén Vin HS, chau Nguyén Dding Quang M14, chau Nguyen Dang Quang
M13, ba Nguyen Thi Thu T5, ba Nguyen Thi C, 6ng Nguyen Van CI, anh Dao
Mai S, ba Nguyen Thi T, chi D6 Anh N2, 6ng Nguyén Pang P théng nhdt véi
don khoi kién va loi trinh bay cua nguyén don.

Theo nguoi dai dién hop phdp ciia Uy ban nhédn ddn thanh phé P trinh
bay:

~Ngu(‘A)n gbc can nha s6 10, duong N, Phuong X1, thanh phd B cua hai cu
Nguyén Thi D4 — Nguyén Van L3, cu thé nhu sau:

Ngay 19/6/1987 S¢ Xay dung tinh Lam Pong cép giéy Chting nhén
quyén s hitu nha dat s6 1003/NB/XDQ7 cho ong, ba Nguyén Vin H7 — Di¢p
Thanh T2 v6i n6i dung:*...Nha cau trac loai cap III, hang 4, con 50%, nén
ciment, vach xdy gach, mai ngéi, tong dién tich 184m° Sir dung chinh
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140m?...”. Tai Glay ching nhan quyén sé hitu nha dat so 1003/NB/XDQ7 thé
hién noi dung .. Nguén goc can nha do ba Nguyén Thi D4 va chong Nguyén
Vian L3 xay cat theo Gidy phép sé 1068/DM 13/4/1940 va 147/Ag ngiy
14/3/1944. Hoa dd dugc duy€t ngay 13/4/1940 va 14/3/1944. Ong Nguyén Vin
L3 chét ndm 1958, ba Nguyén Thi D4 chét nim 1980 (khong co con cai). Trude
khi chét ba Nguyén Thi D4 di 1am don cho anh Nguyén Vin H7 quyén s& hitu
cin nha s6 10 N (dng H7 1a chau kéu ba D4 bang c6 rudt ma ba di nudi lam con
tir nho), don dé ngay 14/5/1980, t6 dan phd xic nhan ngiy 16/5/1980. Ong
Nguyén Vin H7 di 1am don xin hop thirc hoa quyén s& hitu nha ngay 07/7/1985,
c6 bién ban hop t6 dan phd xac nhan va Uy ban nhan dan Phudng x1, thanh phé
P ching thuc ngay 17/7/1985. Poan kiém tra nha cia ciia tinh hop ngay
12/7/1985 @& xuit cip Gidy chimg nhan quyén so hitu can nha nay cho 6ng, ba
Nguyén Vin H7 — Diép Thanh T2...”.

Trén co so Gidy chimg nhan quyén s& hitu nha dat s6 1003/NB/XDQ7 do
S¢ Xay dung tinh Lam Bf)ng cap cho 6ng, ba Nguyén Van H7 — Di¢p Thanh T2;
ngay 03/5/1997, 6ng Nguyén Van H7 ¢ don xin cap Gidy ching nhan quyén so
hiru nha & va quyén st dung dat tai dia chi 10 N, Phuong x1, thanh phd D.

Ngay 28/5/2001 Phong Xay dung - giao thong P chu tri phdi hop Phong
nha dat — DPija chinh, Uy ban nhan dan Phuong x1 1ap bién ban xac dinh ranh
gidi, mbc gidi kich thude thira dat théng nhat cing ky x4c nhan vé ranh gidi sir
dung dat cho ong Nguyén Van H7 (dinh kém hd so hién trang nha va so d6 hién
trang nha o, dat cua ong Nguyén Vin H7).

Xét to trinh s6 425(2)/TT/ND-DBC ngay 30/5/2005 cua Phong Nha dat —
Dja chinh vé viéc dé nghi cip Gidy chimg nhin quyén s& hiru nha & va quyén sir
dung dat ¢ cho ong,ba Nguyén Vin H7 — Diép Thanh T2 tai s6 10 N, Phuong
x1, thanh phd D; ngay 15/11/2004, Uy ban nhan dan thanh phdé B cip Gidy
chtng nhan quyén s¢ hitu nha & va quyén st dung dat & sd 4201011286 cho
6ng, ba Nguyén Vin H7 — Dlep Thanh T2 véi ndi dung nhu’ sau: Vé nha ¢ tong
dién tich sir dung 252,63m?, dién tich xay dung 155, 02m®, két cAu nha nén gach
+ xi mang, tuong xay, cot BTCT mai ton, so tang 1 trét +1 lautgac. Vé dat &
thira dat s6 92, to ban dd sb 3, dién tich 155,02m?).

Quan diém cua Uy ban nhan dan thanh phd B d6i voi vige ba Nguyén Thi
T yéu cau huy giay Chung nhén quyen so hiru nha ¢ va quyén st dung dat sd
4201011286 thi nguon goc can nha s6 10, duong N, Phuong X1, thanh phd b
dugc cac co quan xac minh tai Gidy chimg nhéan quyén sg hu’u nha ctra sb
1003/NB/XDQ7 do S¢ Xay dyng tinh Lam Dong cap ngay 19/6/1987 voi n6i
dung: Nguon gbc do ba Nguyén Thi D4 va chong Nguyén Vin L3 xay cit theo
gidy phep so 1068/DM 13/4/1940 va 1447/Ag ngay 14/3/1944. Hoa d6 duoc
duyét ngdy 13/4/1940 va 14/3/1944. Ong Nguyén Vin L3 di chét nim 1958, ba
Nguyén Thi D4 da chét nam 1980 (khong c6 con cai ). Trudc khi chét ba
Nguyén Thi D4 di lam don cho 6ng Nguyén Vin H7 quyén s& hiru cin nha sb
10 N (6ng H7 la chau kéu ba D4 bang c¢6 rudt ma ba di nudi 1am con nuoi tir
nho), don dé ngay 14/5/1980, t6 dan phd xac nhan ngay 16/5/1980.



Trén co so Gidy chung nhan quyén so hitu nha dat s6 1003/ND/XDQ7 do
S¢ Xay dung tinh Lam Pong cap cho &  Ong, ba Nguyén Vin H7 — Di¢p Thanh T2
va don xin cap Gidy ching nhan quyen s¢ hitu nha ¢ va quyen st dung dat ¢ tai
dia chi s6 10, N, Phuong x1, thanh pho b cua ong, ba Nguyén Vin H7 — Di¢p
Thanh T2, Uy ban nhan dan thanh phé P cép Gidy ching nhan quyén s& hitu
nha ¢ va quyén sir dung dat & sb 4201011286 ngay 15/11/2004 cho 6ng, ba
Nguyén Vin H7 — Diép Thanh T2.

Vi€e trude ddy cac co quan chire nang lap thu tyc trinh cap Gidy chimg nhan
quyen so hitu nha & va quyén st dung dat & sé 4201011286 ngay 15/11/2004
cho 6ng, ba Nguyén Van H7 — Diép Thanh T2 thudc thira dat s6 92, t& ban d6 sd
3, Phuong x1, thanh phd P dung theo ddi twong, ho so ké khai diang ky sir dung
dat cua 6ng, ba Nguyén Van H7 — Di¢p Thanh T2 va dung trinh ty thu tuc theo
quy dinh tai Nghi dinh sd 60/CP ngay 05/7/1994 ctia Chinh phu Ve quyen s& hitu
nha ¢ va quyén su dung dat o do thi va trén co s¢ ho so dé nghi cap Gidy chung
nhan quyén sé hiru nha & va quyén sir dung dat ¢ ciia 6ng, ba Nguyén Vin H7 —
Diép Thanh T2,

Do vy d6i véi viéc ba Nguyén Thi T yéu cau hay Gidy chimg nhéan
quyén s& hiru nha & va quyén sir dung dat ¢ sé 4201011286 do Uy ban nhan dan
thanh phd P cap ngay 15/11/2004 cho ong, ba Nguyén Vin H7 — Diép Thanh T2
1a khong c6 co s& xem xét.

Uy ban nhan déan thanh phé B dé nghi Toa an xem xét giai quyét vu 4n
theo dung quy dinh ctua phéap luat.

Theo nguoi dai dién hop phdp cua Van phong cong chirng T15 trinh bay:
Di chiic do vo chdng 6ng H7, ba T2 1ap dugc Vin phong cong chung D (nay 1a
Vin phong cong ching T15) cong chimg sé 2295, quyén sb 04TP/CC-
SCC/HDbGD ngay 06/12/2012; viéc cong chirng di chic noi trén dung trinh tu,
quy dinh cua phép luat. Pé nghi Toa an giai quyét vu an theo quy dinh ctia phap
luat.

Nguwoi dai dién theo iy quyén ciia ba Nguyén Thi Minh N7 trinh bay: Ba
N2 13 con rudt ciia ong Nguyén Vin N10 (sinh ndm 1929) cung nhitng nguoi
anh chi em cung cha khiac me 1a 6ng Nguyén Vin H7, ba Nguyén Thi T, ba
Nguyén Thi C, 6ng Nguyén Vin H8, ba Nguyén Thi H, 6ng Nguyén Vin D, dng
Nguyén Vin C1 va ba Nguyén Thi Thu T5, 6ng Nguyén Cong T6, ba Nguyén
Thi L15, ba Nguyén Thi Minh H14. Trong d6 c6 chi Nguyén Thi L15 va chi
Nguyén Thi Minh H14 tir nho d mit tich khong rd hién nay con song hay da
chét.

Niam 2006, bb ba 1a 6ng N10 chét ba c6 1én B chiu tang cha nhung nhiing
ngudi anh chi em trong nha khong dé tén ba trong céo phé khién mau thuin gia
dinh ndy sinh tur do.

Nam 2020, ba dugc biét cac anh chi em trén khdi kién chia tai san thudc
so hitu chung va dugc Toa 4n nhan dan cap cao Thanh phd HO Chi Minh thu 1y
giai quyét nhung thiéu ba 1a dong thira ké theo phap luat. Ba da lam don bo sung



dén Toa 4n nhan dan cap cao tai Thanh phd H6 Chi Minh va dugc Toa &n chap
nhan va huy ban an so tham giao vé giai quyét lai.

Nay ba co yeu cau doc 1ap yéu cau Toa 4n giai quyét cong nhén quyén so
hitu nha va quyén st dung dat 1a can nha va dat toa lac tai s6 10 N, Phuong x1,
thanh phé P di dugc UBND thanh phd D cip gidy ching nhan quyén sir dung
dat s6 420111286 ngay 15/11/2004 thudc quyén sé hitu ciia ba va 9 anh chi em
khac gobm: Ong H7, ba T, ba C, dng H8, ba H, dng D, éng C1, ba T5, 6ng T6.

Yéu cau chia di san thudc s hitu chung ddi v6i can nha va dat trén. Ngoai
ra, ba N2 khéng trinh bay gi thém.

Tai Ban dn Dan sw so tham lan 1 sé: 15/2019/DSST ngay 07/11/2019 ciia
Toa dan nhén dén tinh Lam Pong da xir:

1. Chép nhan viéc rat yéu cau khoi kién ciia ba Nguyén Thi T vé viéc “Yéu
cau cong nhan tai san thudc s hitu chung va chia tai san thudc sé hitu chung” doi
vO1 can nha ¢ ¢6 dién tich 252,63m2 két cAu nén gach xi mang, tuong xay, cot bé
tong cot thép, san g5 mai ngoi, mot trét, mot léu va gac toa lac trén 10 dat co
dién tich 155,02m? thudc thira sb 92, to ban d6 sb 3 tai s0 10 duong N, Phuong
x1, thanh phé B, tinh Lam Pong. Pinh chi viéc giai quyét ddi véi yéu cau nay.

2. Chép nhén yéu cau khoi kién cia ba Nguyen Thi T vé viéc “Yéu cau
tuyén bo van ban cong chimg v6 hiéu va yéu cau huy Quyet dinh ca biét cua co
quan, to chirc” doi véi ba Diép Thanh T2, anh Nguyén Vy Ba V.

- Xéc dinh cin nha & c¢6 dién tich 252,63m” két cu nén gach xi ming,
tuong xay, cot bé tong cdt thép, san g6, mai ngdi, mot trét, mot lau va gac toa lac
trén 16 dat c6 dién tich 155,02m? thudc thira s6 92, t& ban dd sb 3 tai S6 10,
duong N, Phuong X1, thanh phd D, tinh Lam Déng 13 di san thira ké coa vo
chdng cu Nguyén Vin L3 (Nguyén L3), cu Nguyén Thi D4.

- Huy Gidy chimg nhan quyén s& hiru nha & va quyén st dung dit & sb
4201011286 do Uy ban nhan dan thanh phé P cép ngay 15/11/2004 cho 6ng
Nguyén Vin H7, ba Diép Thanh T2 d6i véi can nha c6 dién tich 252,63m” két cu
nén gach xi mang, tudong xay, cot bé tong cot thép, san gb, mai ngodi, mot trét, mot
lau va géc toa lac trén 16 dat co dién tich 155,02m” thudc thira s6 92, td ban dd s6 3
tai S6 10, duong N, Phuong X1, thanh phé D, tinh Lam Dong.

- Tuyén b6 vin ban di chiic cua vo chong 6ng Nguyén Van H7, ba Diép
Thanh T2 do Vin phong cong chimg D (nay la Van phong cong chung T15)
chtng thuc sb 2295, quyén so 04TP/CC-SCC/HDGD ngay 06/12/2012 d6i voi
can nha c6 dién tich 252,63m” két ciu nén gach xi ming, tudng xay, cot bé tong
ot thép, san gS, mai ngodi, mot trét, mot lau va gac toa lac trén 16 dét co dién tich
155,02m* thudc thira s6 92, to ban dd sb 3 tai S6 10, dudong N, Phuong X1,
thanh phd D, tinh Lam Pong vo hiéu.

Ngoai ra, ban an con tuyén vé an phi, quyén khang cdo ctia cac duong su.

Tai Ban én Dan sy phic tham lan 1 so: 651/2020/DSPT ngay 07/12/2020
cua Toa dan nhan ddn cdp cao Tai Thanh Pho Ho Chi Minh dda huy Ban an Dan



sw so tham so: 15/2019/DSST ngay 07/11/2019 ciia Toa dn nhan dén tinh Lam
Dong.

Tai Ban dn dan sur so tham sé: 25/2022/DS-ST ngay 15 thang 6 ndm 2022

ciia Toa dn nhdn dan tinh Lam Pong da quyét dinh nhu sau:

1. Chip nhan yéu cau khai kién cia ba Nguyén Thi T vé viéc “Tranh chip
yéu cdu chia tai san thudc sé hitu chung; Yéu cau tuyén bd vin ban cong chimg vo
hiéu, yéu cAu huay quyét dinh cé biét cia co quan, td chire” d6i véibi don ba Diép
Thanh T2 va anh Nguyén Vy B4 V.

2. Khong chap nhan yéu cau doc lap cta ba Nguyén Thi Minh N7 vé
Viéc“Yéu,cﬁu cong nhan tai san thudc sd hﬁfu~ chung va chia tai san thudc s¢ hiru
chung” doi voi ba Di€p Thanh T2, anh Nguyén Vy Ba V.

- Xéc dinh cin nha & c¢6 dién tich 252,63m” két cu nén gach xi ming,
tuong xay, cot bé tong cdt thép, san g5, mai ngdi, mot trét, mot lau va gac toa lac
trén 16 dat cé dién tich 155,02m? thudc thira s& 92, to& ban dd sb 3 tai sd 10,
duong N, Phuong X1, thanh phd D 1a di san thira ké ciia vo chong cu Nguyén
Vian L3 (Nguyén L3), cu Nguyén Thi D4.

Xac dinh can nha & ¢6 dién tich 252,63m2 két cdu nén gach xi mang, tuong
xay, cot bé tong cot thép, san gd, mai ngodi, mot trét, mot lau va gac toa lac trén
16 d4t co dién tich 155,02m” thudc thira s6 92, to ban dd sb 3 tai s6 10 duong N,
Phuong X1, thanh phd P thudc so hitu chung cia 11 ngudi 1a: ba C6, 6ng N10,
ong H7,ba T, ba C, 6ng H8, ba H, dng D, dng C1, ba T5 va 6ng T6.

Ba Nguyén Thi T, ba Nguyén Thi C, ba Nguyén Thi H, 6ng Nguyén Vin
D, 6ng Nguyén Vin C1, ba Nguyén Thi Thu TS5, 6ng Nguyén Céng T6, 0ng
Nguyén Vin H7 (chét), 6ng Nguyén Vin H8, 6ng Nguyén Vin N10 (chét), ba
Nguyén Thi C6 (chét) mdi ngudi duoc huong 2.447.858.181 ddng theo phan
duoc chia.

- Huy Gidy chimg nhan quyén s¢ hiru nha ¢ va quyén sir dung dat & sb
4201011286 do Uy ban nhan dan thanh phé P cép ngay 15/11/2004 cho 6ng
Nguyén Vin H7, ba Diép Thanh T2 ddi v6ican nha c6 dién tich 252,63m” két ciu
nén gach xi mang, tudong xay, cot bé tong cot thép, san gb, mai ngodi, mot trét, mot
lau va géc toa lac trén 16 dat co dién tich 155,02m” thudc thira s6 92, td ban dd s6 3
tai s6 10, duong N, Phuong X1, thanh pho D.

- Tuyén b6 vin ban di chiic cua vo chong 6ng Nguyén Van H7, ba Diép
Thanh T2 do Van phong cong ching P (nay 1a Van phong cong ching T15)
chtng thuc s 2295, quyén sé 04TP/CC-SCC/HPGD ngay 06/12/2012 dbi véi
can nha co dién tich 252,63m’ két cu nén gach xi ming, tuong xay, cot bé tong
ot thép, san gS, mai ngoi, mot trét, mot lau va gac toa lac trén 16 dat co dién tich
155,02m? thudc thira s6 92, t& ban d6 s6 3 tai s6 10, dwong N, Phuong X1, thanh
phé D v6 hiéu.

Ngoai ra, ban an so thAm con quyét dinh vé an phi va quyén khang cdo
theo quy dinh cua phap luat.
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Sau khi xét x{r so tham,

- Ngay 29/6/2022 ba Nguyén Thi H (dai dién theo uy quyén cia nguyén
don, nguoi co quyén loi nghia vu lién quan) khang cao mot phan ban an so
tham, dé ngh1 stra ban 4n so thdm theo huéng: (i) B6 sung ndi dung dbi voi phan
ctia ba C6 va 6ng N10 da chét tam giao cho ba H duoc quyén quan 1y phan tai
san chung ctia 6ng N10 ¢ gia tri 2.447.858.181 dong va cua ba C6 co gia tri
2.447.858.181 ddng; (ii) Xac dinh dién tich san 1a 315,79m? theo hoa dd do vé&
hién trang str dung dat ngay 19/9/2017 cta Chi nhanh Vian phong ding ky dat
dai thanh phé B; (iii) Pinh kém Ban an 14 hoa d6 do vé& hién trang sir dung dat
ngay 19/9/2017 cia Chi nhanh Vian phong dang ky dat dai thanh ph D.

- Ngay 27/6/2022 bi don ong Nguyén Vy Ba V khang cdo dé nghi huy
ban an so tham do c6 vi pham t6 tung.

- Ngay 27/6/2022 bi don ba Diép Thanh T2; Nhiing nguoi ¢6 quyén loi
nghia vu lién quan gom 6ng Nguyén Phuc Q, ba Nguyén Diép Thanh Y, ba
Nguyén Ngoc Bao T10, ba Lam Ngoc Thién HY khang cao dé nghi stra ban an
S0 tham theo hudng khong chap nhan yéu cau khai kién, khong chap nhan yéu
cau doc 1ap clia nguoi co quyén loi nghia vu lién quan.

- Ngay 27/6/2022 ngudi co quyén loi nghia vu lién qua ba Nguyén Thi
Minh N7 (c6 6ng Lé Qubc H17 1a dai dién theo iy quyén) khang cédo dé nghi
huy mot phﬁn ban an so tham vé viéc dinh doat cong nhan va chia tai san chung,
xac dinh tai san dang tranh chap 1a di san cta cu D4 va chia thira ké theo quy
dinh phap luat.

Tai phién toa phic tham, cac duong sy c6 khang cdo gilt nguyén yéu cau
khang cdo, dé nghi Hoi dong xét xir xem xét chap nhan ndi dung da néu trong
don khang céo.

Trong phan tranh ludn:

Nguoi bao vé quyen loi ich hop phdp cho nguyén don phat biéu: Theo tai
liéu ching ctr trong ho so vu 4n thé hién “Pon xin y quyén nha” ngay 14/5/1980
khong thé hién y chi cu D4, dau van tay khong phai ctia cu D4 nén khong hop
phap. Uy ban nhan dan cap giéy chting nhan quyén sir dung dat cho 6ng H7, ba
T2 theo gidy Uy quyén nay la khong ding quy dinh phap luét. Theo quy dinh Piéu
236 B0 lut dan sy nam 2015 thi ngudi chiém hitu ngay tinh 30 nim dbi véi bat
dong san thi 6ng N10, ba C6 va 09 ngudi str dung can nha tir nam 1942 dén nay
nén dugc cong nhan quyén so hiru theo. Do do, yéu cau khéi kién ctia nguyén don
vé viéc huty gidy chung nhan quyén sir dung dat da cap cho 6ng H7, ba T2 1a ¢6
can cir. Vi 6ng H7, ba T2 khong co quyén s hitu sir dung hop phap d6i voi nha
dat nén viéc dng H7 ba T2 lap di chic cho cin nha trén cho cac con 1a khong
dung. Mat khac hién nay ba T2 con séng nén di chiic chua phat sinh hiéu luc. Dé
nghi Ho1 dong xét xtr chap nhén yéu cau khang céo cua nguyén don, khong chap
nhén yéu cau khang céo cta bi don va ngu:m co quyen lo1 nghia vu lién quan, sira
ban 4n so tham theo hudng: B6 sung noi dung ddi véi phan cia ba C6 va 6ng
N10 da chét tam giao cho ba H duoc quyén quan 1y phan tai san chung cta 6ng
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N10 c6 gia tri 2.447.858.181 dong va cua ba C6 co gia tri 2.447.858.181 dong;
Xac dinh dién tich san la 315,79m2 theo hoa dd do v& hién trang st dung dat
ngady 19/9/2017 cua Chi nhanh Vin phong ding ky dét dai thanh phd B; DPinh
kém Ban 4n 14 hoa do do v& hién trang st dung dat ngay 19/9/2017 cta Chi
nhanh Vin phong dang ky dit dai thanh phd b.

Nguroi bao vé quyen loi ich hop phdp cho bi don phat biéu: Tda an cip so
tham x4c dinh ngudn gdc tai san tranh chép 1 cua cu L3, cu D4. Hai cu chét
khong c6 con céai nén xac dinh duong su trong vu an 1a hang thtr 3 1a khong phu
hop. Vi cu L3 cu D4 ¢6 con la Nguyén Vin Q3, c6 vin ban nhan con nudi, nhu
vay tai san nay 1a di san thira ké ctia cu L3 va cu D4 dé lai cho 6ng Q3, néu 6ng
Q3 chét khong vo con thi cha me rudt 6ng Q3 13 nguoi thira ké, néu khong c6 thi
anh chi em, chdu chit chat dng Q3. Nhu vay nhanh 6ng Q3 mdi 1a nguoi thira ké
cua cu L3, cu D4. Toa 4n nhan dan cip cao tai Thanh phé H6 Chi Minh d4 c6 vin
ban tra 101 xac dinh nhimg ngudi nay khong thudc hang thira ké cu L3 cu D4
trong vu an tranh chép d6i voi can nha s6 16, 1a vy an tuong ty voi vu an nay. Tai
phién toa phuc tham lan 1, nguoi bao vé quyen lot ich hop phap cho bi don da
duara25y klen nhung khl tra ho so vé dé xeét xur lai, Toa an cap so tham khong
lam r6 nhitng van dé ndy. Mic du viéc cung cap ching ci 12 nghia vu ciia duong
su, nhung khi can thiét Toa 4n phai thu thap nhung cap so tham khong thyc hién
1a vi pham t6 tung. Ban an so thém nhan dinh 11 nguoi 1a dong sé hiru giao tai
san cho nhiing nguoi dang sinh song tai can nha quan 1y, nhung phan quyet dinh
khong néu cu thé, dan dén khéng thi hanh an dugc. Toa an cap so tham danh
quyén khai kién cho cac duong su vu an khac 1a khong giai quyét triét dé vy an.

Vé noi dung: Toa an cip so tham nhan dinh cu D4 khong c6 kha nang suy
xét khong minh man khi lam don iy quyén, nhung ho so vu an khong c6 ti liéu
thé hién cu D4 mét nang luc hanh vi dan su. Theo két qua giam dinh thi dau van
tay khong c6 diém chung nhung tai liéu nay ghi rat rd khong dugce phuc vu cho
qua trinh xét x. C6 thé dau van tay trong cin cudc 1a ngén khac, dau van tay
bang ngén khac, nhung Toa an cap so tham sir dung, danh gia ching ctr nay 1a
khong chinh xac.

Ngoai ra, Ban an so tham tuyén di chtic v6 hiéu, néu xac dinh tai san nay
khong con 1a cia nguoi 13p di chic thi phai tuyén huy di chtc, chir khong phai
tuyén di chuc vo hiéu.

Tu nhimg phan tich trén, dé nghi huy ban an so tham vi ¢6 vi pham t4 tung,
thiéu nguoi tham gia t6 tung ma Toa an cap phuc thim khong khic phuc duge.

Nguroi bdo vé quyén loi ich hop phap cho nguoi c6 quyen loi nghia vu lién
quan ba Nguyén Thi Minh N7 phdt biéu: Tai san tranh chap 13 di san thira ké cua
cu L3, cu D4. Do cu D4 chét trude 10/7/1991 theo vin ban hudng dan va tinh
toan ctia ngudi c6 quyén loi nghia vu lién quan thi dén nim 2023 méi hét thoi
hiéu chia thtra ké. Ba N2 1a con 6ng N10 va ba T18, ba T18 1a hon nhan thyc té
ctia Ong N10 nén phai dua ngudi con cua ba T18 vao tham gia to tung do ba T18
da chét nam 2012 dé xac dinh thém nguoi thira ké caa 6ng N10. Thong nhat 1oi
trinh bay ctia nguyén don vé viéc dé nghi huy gidy chimg nhan quyén sir dung dét

12



da cap cho 6ng H7, ba T2. D¢ nghi Hoi dong xét xir hily ban 4n so tham, dé giai
quyét lai vu an.

Pai dién Vién kiém sat nhan dan cd’p cao tai Thanh phd Ho6 Chi Minh néu
quan diem gidi quyét vu an:

- V& t6 tung: Vu 4n tir khi Toa an cdp phuc tham thu Iy dén khi xét xir da
thuc hién day du cac quy dinh cua B luat t6 tung dan su.

- V& noi dung: Tai phién toa phic thim, bi don cung cip cin cudc ong
Nguyén Vin Q3 thé hién 1a con cua cu L3, cu D4. Theo x4c minh cua Uy ban
nhan dan phuong cho rang trong so6 quan 1y cia phudng theo dia chi nguyén
don cung cap thi Uy ban nhan dan phuong quan 1y tir nim 1975. Véan dé nay co
y nghia trong viéc xac dinh tai san dang tranh chap 1a di san thira ké hay tai san
chung, nhung chua thyc hién dugc cac thu tuc tb tung lién quan dén viéc xac
minh ndi dung nay. Do vay, dé nghi Hoi dong xét xtr huy ban 4n so thim dé giai
quyét lai vu an, ndi dung nay trung ¥ kién véi clia cac bén vé viéc ban an so
tham tuyén khong thé thi hanh an, dua sot nguoi tham gia t6 tung.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu céc tai li€u c6 trong ho so vu an dugc tham tra tai
phién toa va can cur vao két qua tranh tung tai phién toa, y ki€n phat bi€u cua
Vién kiém sat, Hoi dong xét xur nhan dinh:

[1] Tai phién toa phiic tham, mot sé nguoi co quyén loi nghia vy lién quan
vang mat da dugc Toa an tri¢u tap hop 1€ hodc xin vang mat nén Hoi dong xét
xUr can cir Di¢u 296 B0 luét to tung dan sy tién hanh xét xir vy an.

[2] Nha dét tai s6 10 duong N, Phuong x1, thanh phé D, tinh Lam Pdng
dugc Uy ban nhan dan thanh phé D cip Gidy chimg nhan quyén s hitu nha & va
quyén sir dung dat ¢ s6 4201011286 do Uy ban nhan dan thanh phé P cdp ngay
15/11/2004 cho 6ng Nguyén Vin H7, ba Diép Thanh T2. Nguyén don ba Nguyén
Thi T (c6 ba Nguyén Thi H 1a dai dién theo ty quyén) cho rang nha dat trén 13 tai
san chung cua h¢ gia dinh 6ng Nguyén Vin N10 (sinh ndm 1924, chét nam 2000),
ba Nguyen Thi C6 (sinh nam 1924, chét nam 2002) va 09 nguoi con gon cac ong
ba Nguyen Vin H7 (sinh nim 1946, chét nam 2014), Nguyén Thi T, Nguyén Thj
C, Nguyen Vian HS, Nguyen Vin D, Nguyén Vin Cl, Nguyen Thi Thu TS5,
Nguyen Cong T6, Nguyén Thi H nén khoi kién yéu cau hiy gidy ching nhan di
cap cho 6ng H7, ba T2, huy di chuc cua 0ng H7 ba T2, cong nhén va chia tai san
chung d6i voi nha, dat trén. Bi don va nhitng nguoi co quyen loi, nghia vu lién
quan c6 cung y kién v6i bi don dé nghi Toa an khéng chap nhan yéu cau khoi
kién ctia nguyén don.

[3] Hoi dong xét xtr phiic thidm nhan dinh:

Can nha s6 10 duong N, Phuong x1, thanh phd D, tinh Lam Dong 1a caa
cu Nguyén Thi D4 va cu Nguyén L3 (Nguyén Vin L3) xay cat theo Gidy phép
s6 1068/DM ngay 13/4/2940 va sd 1447/Ag ngay 14/3/1944 theo hoa dd dugc
phé duyét vao cac ngay 13/4/2940 ngay 14/3/1944.
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Ban 4n dan su so tham s 25/2022/DS-ST ngay 15/6/2022 cta Toa an cap
so thim da ghi nhan }'I kién duong su va nhan dinh nhu sau: “Vor chéng cu
Nguyén Thi D4 (sinh nam 1 903, chét nam 1980) va cu Nguyén L3 (Nguyen Van
L3) (chét nam 1958) sinh séng véi nhau khong co con, cha me cua cac cy da
chét tir lau; Cu D4 ¢6 anh trai la cu Nguyén Vin M9, vo chong cu M9 ¢6 con
trai 1& dng Nguyén Vin N10; Vo chong ong Nguyén Vin NI10 (sinh nam 1924,
chét nam 2006), ba Nguyén Thi C6 (sinh nam 1924, chét nam 2002) c¢é 09 ngueoi
con la ong Nguyén Vin H7 (sinh nam 1946, chét nam 2014), ba Nguyen Thi T,
ba Nguyén Thi C, dng Nguyen Van HS8, 6ng Nguyén Van D, 6ng Nguyen Van
C1, ba Nguyén Thi Thu TS5, 6ng Nguyén Céng T6, ba Nguyen Thi Hva co 01 con
riéng 1& ba Nguyén Thi Minh N7 la con cua ba Nguyen Thi Thuong va ong
Nguyen Van N10 (ba T18 khéng ¢ gidy dang ky két hon véi ong N10 va ba T18
chét ngay 17/11/2012). Tir d6, Toa dn cdp so tham da nhdn dinh cu L3 Va cy D4
khong co con cai, nén dng N10 (chau goi cu D4 bang ¢é rudt) la ngueoi thudc
hang thira ké thir ba ciia cu D4 va dwoc quyén huéng di san thira ké do cu D4 dé
lai trong truong hop truée khi chét cu D4 khéng Idp di chiic dé lai di san cho
nguoi khdc hodc di chiic khéng hop phdp. Do hién nay 6ng N10 dd chét nén cdc
con ciia Ong N10, nhitng ngueoi thudc hang thira ké thir nhat ciia 6ng N10, diroc
hwéng phan di san thira ké ma 16 ra khi con séng 6ng N10 dwroc hudng ciia cu
D4. Ba C6 (vo 6ng N10) chét truée 6ng N10, hang thira ké thir nhdt ciia ba C6
chi ¢6 ng N10 va cdc con; do vdy déi véi phan di san thira ké ciia ba C6 dé lai
(néu c6) sé duoc gidi quyét theo quy dinh cia phdp ludt”.

Hoi dong xét xir xét thay:

[3.1] Theo quy dinh ctia phap luat thi duong su c6 quyén khoi kién yéu
cau chia tai san chung trong cac truong hop: Tai san thudc so hiru chung cua ho
gia dinh t6 chirc, tai san chung cua vo chong, Hodc tai san la di san thira ké
nhung da hét thoi hiéu khai kién chia thura ké. Trong vu 4n nay, ngudn gbc nha
dat ma nguyén don khoi kién yéu cau cong nhan va chia tai san chung 1a di san
thira ké cu L3 va cu D4 dé lai. Do d6, can phai lam rd nguyén don khéi kién yéu
cau chia tai san chung thudc truong hop tai san chung cua ho gia dinh hay 1a di
san thira ké nhung hét thoi hiéu khai kién chia thira ké.

Hon nita, Toa an cp so thAm dd nhan dinh: “Do cu L3 chét tir rdt ldu, cu
M9 chét truede cu D4, cu D4 khong c6 nguroi chong hay con ndo khdc, tai thoi
diém cu D4 chét dng N10 con song nén dng N10 (chdu goi cu D4 bang cé rudt)
la nguoi thugc hang thira ké thit ba ciia cu D4 va dwoc quyén hwong di san thira
ké do cu D4 @é lai trong truong hop trude khi chét cu D4 khéng ldp di chic dé
lai di san cho nguwoi khac hodc di chuc khong hop phdap. Do hién nay 0ng N10
dd chét nén cdc con ciia ng N10, nhitng nguoi thuéc hang thira ké thir nhdt cia
ong N10, dicoc huwéng phan di san thira ké ma 1é ra khi con séng 6ng N10 duoc
huéng ciia cu D4”. Theo ndi dung nhan dinh trén thi can cir dé nguyén don co
quyén khai kién yéu cau d6i véi tai san cta cu L3 va cu D4 1a quan hé thira ké
(Ong N10 nhan thira ké tir cu D4 va cu L3, hang thira ké thtr nhat caa 6ng N10
nhan thira ké tir 6ng N10). Tuy nhién, Toa an cip so tham da khong xem xét,
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nhan dinh vé thoi hiéu khdi kién chia thira ké nhung di xac dinh quan hé tranh
chap la chia tai san chung la chua du can c.

[3.2] Toa an cap so thAm nhan dinh: “Nguén goc can nha va dat néi trén
la ciia cu D4 nhung gia dinh ba bao gom: 6ng N10 (Cha ciia ba), ba C6 (me ciia
ba) va chin nguoi con ciing dwoc sinh ra, song tai can nha néi trén tir nam 1942
dén nay, khéng cé ai tranh chdp gi. Pén nam 1987 ca gia dinh dng N10 va ba
C6 cung dua 8 nguoi con vé Can Tho sinh séng nhung do diéu kién song khong
phit hop nén 6ng N10, ba C6 dd ddn 8 nguoi con la ba Nguyen Thi T, ba Nguyén
Thi C, dng Nguyén Vin HS, ong Nguyén Vin D, 6ng Nguyén Van Cl, ba
Nguyén Thi Thu TS, Ong Nguyén Céng T6, ba Nguyen Thi H quay tré lai song
tai can nha tir 6 cho dén nay. Ba Nguyén Thi C6 chét nam 2002, dén nam 2006
ong N10 chét khong dé lai di chiic, theo gidy chimg nhdn ddang ky hé khdu
thwong trii ciia dng Nguyén Vin N10 ngay 14/10/1987 thi nhdn khdu liic 36 gom
cd: 6ng N10, ba C6, ba T, ba C, ba Hiép, 6ng D, ong C1, ba T5, ba H, dng T6,
ba T7 cing sinh song trén can nha va dat trén tir d6 cho dén nay”. Tu d6, xac
dinh nha dat trén thudc so hiru chung ctia ho gia dinh éng N10.

Xét thay, Toa an cap so tham da can clr vao thoi gian chiém hitu, st dung
tai san dé xac 1ap quyén so hiru nha, dat trén cho ho gia dinh 6ng N10. Theo quy
dinh tai Diéu 236 Bo luat dan su thi viéc xac 1ap quyén so hitu tai san theo thoi
hiéu chiém hitu 12 cho ngudi chiém hiru ngay tinh nhung khong ¢6 can ctr phap
luat. Trong khi d6, theo nhan dinh cta Ban an so tham vé quyén khdi kién cta
nguyén don thi viéc gia dinh 6ng N10 chiém hitu, st dung tai san 1a do 6ng N10
la chau cua cu D4, 12 hang thira ké th ba cua cu L3, cu D4, 1a chiém hitu ¢6 cin
ctr phap luat. Nhu vy, Toa an cip so thim di c6 mau thudn trong nhén dinh,
danh gia chimg ctr va ap dung quy dinh phap luat. Ngoai ra, do khong xac dinh
can cir nguyén don yéu cau chia tai san chung trong truong hop nao da gy anh
hudng dén viée giai quyét vu an.

[3.3] Toa an cap so tham xac dinh tai san dang tranh chap 14 tai san chung
ciia 11 nguoi sinh song tai cin nha trén theo s6 ho khau thoi diém nam 1987,
trong d6 c6 ong N10. Ba N2 (va cac anh chi em ctia ba N2 1a con cua 6ng N10)
s& 12 nguoi thira ké cua 6ng N10 theo quy dinh phéap luat. Do vy, néu truong
hop tai san nay la tai san chung thi ba N2 va cac anh chi em ba N2 (la con 6ng
N10) van dugc huong thira ké doi v6i phan tai san thudc s hitu ciia 6ng N10
trong tai san chung. Tda an cap so thim khong chap nhén yéu cau doc 1ap cta ba
N2 la khong dang.

[3 4] Mt khac, tai phién toa phac thim phia bi don cung cap ban chinh
Gidy thé vi ngay 26/02/1944 cua S6 Tu phap Nam Viét — Qudc gia Viét Nam va
Thé cin cude s6 03137862 cua Viét Nam Cong Hoa c6 ndi dung thé hién:
Nguyén Q3, sinh nam 1939, c6 cha tén Nguyén L3 (Nguyén Vin L3) va me tén
Nguyén Thi D4. Qua trinh thém van cong khai tai phién toa, nguyén don va bi
don déu thira nhén co6 timg nghe tén Nguyén Q3 la con cu D4 va cy L3, nhung
6ng Q3 da chét rat 1au va khong co thong tin vé dia chi nhan than cua ong Q3.
Ching ctr nay 1a co s¢ dé xac dinh noi dung nhéan dinh: “Do cu L3 chét tir rat
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lau, cu M9 chét trieée cu D4, cu D4 khéng c6 ngwoi chong hay con nao khdc, tai
thoi diém cu D4 chét dng N10 con séng nén dng N10 (chdu goi cu D4 bang cé
rudt) la nguoi thuéc hang thira ké thir ba ciia cu D4 va dwoc quyén huéng di san
thira ké do cu D4 dé lai trong truong hop truéc khi chét cu D4 khéng ldp di
chiic dé lai di san cho nguoi khdc hodc di chiic khéng hop phdp” cta ban an so
tham 1a chua chinh xac. Ngoai ra, tai van ban s6 168/UBND ngay 24/3/2022 cua
Uy ban nhan dan Phuong x1 thanh phé D thi khong co thong tin dang ky khai
sinh va khai ttr ciia 6ng Nguyén Q3 sinh nam 1939, chét nam 1975, nén chua co
cin ¢ nao xac dinh 6ng Q3 hién con sdng hay di chét, co vo con hay khong?
Tai san tranh chép duoc xac dinh 1a cta cu L3 va cu D4, nén chimg cir ma bi
don néu va cung cdp ¢6 anh hudng dén ban chat ndi dung vu viéc, c6 ¥ nghia
xac dinh vé& quyén khoi kién ctia nguyén don. Do vay, viéc thu thap tai liéu
chtng cir vé nhan than ctia 6ng Q3 1a can thiét khi giai quyét vu an.

[4] Hoi dong xét xir xét thay Toa an cap so tham di co thiéu sot vé to tung
khi giai quyét vu an. Pong thoi, viéc 1am rd ndi dung ching cir moi ma duong
sy néu tai phién toa phuc tham c6 y nghia dén viéc giai quyet vu an, nhung
khong thé thuc hién duoc tai cAp phiic tham. Ngoai ra, Hoi dong xét xir nhan
dinh thém: Ban an so thAm nhan dinh tai san tranh chap 13 tai san chung cta ho
gia dinh 6ng N10 gom 11 nguoi, do cac duong su khong thoa thuan duge ngudi
quan ly va st dung nén da giao tai san cho 09 nguoi trong hd gia dinh dng N10
dang str dung nha, dat. Tuy nhién, phan quyét dinh cua ban an so tham lai tuyén
cho mdi thanh vién trong ho gia dinh 6ng N10 dugc hudéng gid tri twong tng véi
phan dugc so hitu theo két qua dinh gia 1a khong phu hop v6i nhan dinh va
khong dam bao thi hanh an.

[5] Tt nhitng nhén dinh trén, Hoi ddng xét xtr chdp nhan quan diém cua
dai dién Vién klem sat tham gia phién toa; Huy ban an so tham giao hd so vu an
vé cho Tda an cip so tham giai quyét lai vu an. Lap luén trén cling la co so dé
khong chap nhén yéu cau khang cdo vé viéc sira ban an so tham, chap nhan yéu
cau khang cao vé viéc hily ban an so tham.

[6] Ban an so tham bi huy do chua dam bao quy dinh phéap luat vé t6 tung
nén Hoi dong xét xur chua xem xét dén ndi dung vu an.

[7] Do huy ban an so tham nén ngudi ¢ khang céo khong phai chiu an
phi dan sy phtc tham.

Vi cac 1€ trén,
QUYET PINH:
Cian ctt khoan 3 Piéu 308 Bo luat td tung dan sy,

Khéng chip nhan yéu ciu khang cdo ciia ba Nguyén Thi H, ba Diép
Thanh T2, 6ng Nguyén Phic Q, ba Nguyen Diép Thanh Y, ba Nguyen Ngoc
Béo T10, ba Lam Ngoc Thién H9 vé viéc dé nghi stra ban an so tham;

Chap nhén yéu cau khang céo cia ong Nguyén Vy B4 V, ba Nguyén Thi
Minh N7 vé viéc dé nghi huy ban an so tham.
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1. Hiy toan b ban 4n dan sy so tham s6 25/2022/DS-ST ngay 15/6/2022
cua Toa an nhan dan tinh Lam Dong; Chuyén hd so vu an vé cho Toa an cap so
tham giai quyét lai vu an theo quy dinh phép luat.

2. An phi dan sy phic thim:
- Ba Nguyén Thi H, ba Diép Thanh T2 khong phai chiu.

- Ong Nguyén Vy B4 V, 6ng Nguyén Phic Q, ba Nguyén Diép Thanh Y,
ba Nguyén Ngoc Bao T10, ba Lam Ngoc Thién H9, ba Nguyén Thi Minh N7
khong phai chiu, hoan tra mdi dwong su 300.000 dong (Ba trim nghin dong) tam
tmg an phi theo cac bién lai thu s 0010073 ngay 04/7/2022, 0010070 ngay
04/7/2022, 0010071 ngay 04/7/2022, 0010068 ngay 01/7/2022, 0010072 ngay
04/7/2022, 0010080 ngay 11/7/2022 ctia Cuc thi hanh 4n dan sy tinh Lim Dong.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noinhgn: TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM :

- TAND tinh Lam Ddng;

- VKSND tinh Lam Ddng;

- Cuc THADS tinh Lam Déng;

-ND (1);

-BD (2);

-NLQ (23);

- Luu (10) 41b (An TTKY). Pham Thi Duyén
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