TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIAVIET NAM
TINH LONG AN Péc 1ap - Tu do — Hanh phac

Ban 4n sb: 05/2017/LD-PT
Ngay: 03-8-2017

V/v: tranh chap don phuong

chdm dut hop dong lao dong

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TIiNH LONG AN

- Thanh phan Hpi dong xét xir phiic tham gom cé:

Tham phan - Chu toa phién toa: Ong Pham Phudc Thién

Céac Tham phan: Ong Nguyén Ngoc An
Ba Huynh Thi Hong Van

- Thuw ky phién toa: Ba 1L.é Thi Vui - Thu ky Toa an nhan dan tinh Long
An.

- Dgi di¢n Vién kiém sdt nhdn din tinh Long An tham gia phién toa: Ba
Lé Thi Hong Hanh - Kiém sat vién.

Ngay 03 thang 8 ndm 2017, tai try s¢ Toa 4n nhén dan tinh Long An xét xur
phtic tham cong khai vy an lao dong thu 1y so 02/2017/TLPT-LD ngay 06 thang
6 nam 2017 vé viéc “tranh chap don phuong cham dut hop dong lao dong”.

Do ban an lao dong so tham sé 01/2017/LD-ST ngay 28 thang 4 nim 2017
cta Toa an nhan dan huyén D bi khang cao.

Theo quyét dinh dua vu 4n ra xét xir phuc tham s6 02/2017/QD-PT ngay 29
thang 6 nam 2017, gitra cac duong su:

Nguyén don: Chi Nguyén Thi Bich H, sinh nim 1978;

Dia chi: Ap N, xa b, huyén D, tinh Long An.

Bi don: Cong ty TNHH mdt thanh vién Y;

Dia chi tru sé: Ap b, xa b, huyén D, tinh Long An.

Nguoi dai dién theo phap luat: Ong Lee Je | - Tong giam déc;
Nguoi dai dién theo Gy quyén:

1. Chi Ng6 Thanh T, sinh nam 1985;

Dia chi: Ap Giéng Lén, x3 My H Nam, huyén D, tinh Long An.
2. Chi Nguyén Thi Thanh T, sinh nam 1984;
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Pia chi: Ap B, xa D, huyén D, tinh Long An.
Nguwoi khang cdo: Nguyén don chi Nguyén Thi Bich H.

(Céc duong sy déu c6 mat)
NOI DUNG VU AN:

Theo don khdi kién va trong qud trinh gidi quyét vu dn, nguyén don chi
Nguyén Thi Bich H trinh bay:

Tu ngay 19/6/2014, chi lam viéc tai cong ty TNHH mdt thanh vién Y (goi
tat 1a cong ty) véi cong viée chuyén mon la ky thuét may chuyen 9 (t6 trudng
chuyén 9). Tuy nhién, cong viéc thuc té ctia chi 13 to truong chuyén 9 va chuyén
10. Do cong viéc quan ly ap luc va trach nhiém cao nhung cong ty khong tra
thém phu cap trach nhiém nén chi di 1am don xin nghi viéc.

Ngay 19/6/2016, chi c6 lam don xin nghi viéc tir ngay 20/7/2016 vi khong
da nang lyc 1am viéc nhung Ban giam déc cong ty chua duyét cho chi nghi. Dén
ngay 02/7/2016, chi tiép tuc lam don xin nghi viéc véi 1y do khong du niang luc
lam vi€c, khong du trach nhiém quan ly cong nhan. Ong Kim UI K - Giam ddc

diéu hanh cong ty dong vién chi tiép tuc 1am viéc va tang phu cip trach nhiém 1a
3.500.000d/thang. Do d6, ngay 19/7/2016, giita cong ty va chi c6 ky hop dong

lao ddng khong xa&c dinh thoi han véi mie lwong chinh 1a 5.805.000d.

Tuy nhién, cong ty ~chi trd phu cép trach nhiém cho chi duoc mot thang,
nhiing thang sau d6 chi van nhan muac luwong 5.805.0004.

Ngay 25/10/2016, chi ¢6 ndp don xin lam céng nhan nhung 6 6ng Kim Ui K

chua duyét. Do 4o to trudng cia chi bi rach nén ngay hoém do chi ly 40 cong
nhan mic dé 1am céng nhan thi dng Kim Ui K dudi chi vé.

Ngay 26/10/2016, ong Kim Ui K c6 moi chi 1én phong hop va yéu cau
nhan 16i nhung chi khong noi gi nén cong ty cho chi nghi viéc. Cung ngay
26/10/2016, cong ty giao cho chi Quyét dinh s6 167-2016 vé viéc chdm dit hop
dong lao dong véi 1y do chi xin thdi viéc.

Nay chi khéi kién yéu cau cong ty Y c6 nghia vu boi thuong cho chi cac
khoan tién sau:

Tién lwong trong nhing ngay khong duoc lam viée tir ngay 26/10/2016 dén
28/4/2017; hai thang tién luong theo quy dinh khoan 1 Dbicu 42 B luat lao
dong;

_ Trong truong hop cong ty khong dong y nhan chi tré lai lam viéc thi phai
boi thuong 02 thang luong;

Tién luong cua 45 ngay khong bao trude;

Tro cap thoi viée 1a % thang lwong/nim;

Tro cép chirc vu t6 trudng thang 10/2016 1a 3.500.000d;

Luong thang 13 nam 2016.
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(Can ctr tinh boi thuong 12 murc lvong chinh 5.805.000 dong).

Bi don Cong ty TNHH mét thanh vién Y do chi Ngé Thanh T va Nguyén
Thi Thanh T dgi dién theo ity quyén trinh bay: Hai chi thong nhat voi 101 trinh
bay cua chi H vé thoi gian lam viéc va cong viéc cua chi H tai cong ty. Chi H
khong mudn lam t6 trudng ma mudn lam cong nhan nén c6 ndp don xin lam
cdng nhan vao ngay 25/10/2016. Giam ddc diéu hanh 1a 6ng Kim Ui K khdng
ddng ¥ vi cong ty chi thiéu to trudng (k§ thuat may), khong thiéu céng nhan.
Hon nita, cong viéc cua chi H theo hop dong lao dong 1a k§ thuat may, murc
1u’0’ng va phu cép cao hon so véi cong nhan. Tuy nhién, chi H van tu y liy 40
cong nhan mic va di 1am cong nhan. Viéc 4o to trudng ciia chi H bi rach, chi H
phai bao cong ty dé dbi 4o khac chtr khong duge tu ¥ lay a0 cong nhan méc.
Ngay 26/10/2016, Giam dbc c6 moi chi H 1én 1am viée va dong ¥ cho chi H tiép
tuc lam t6 trudong, khong dong ¥ cho chi H 1am cdng nhan vi cong ty da du cong
nhan. Do d6, chi H tu y bo veé.

Ngay 26/10/2016, Giam ddc yéu cau chi H xin 15i su viéc ngay 25/10/2016
nhung chi H néi: Muén cho lam thi lam, mudn cho nghi thi nghi chtr khong xin
161, cho chi nghi viéc phai dua cho chi quyét dinh. Do d6, giam dbc déng ¥ cho
chi nghi viéc.

Trudc d6 vao ngay 19/6/2016 va ngay 02/7/2016, chi H cO lam don xin
nghi vo1 ly do khong du nang luc lam viéc, khong c6 kha ndng quan 1y cong
nhan. Giam ddc co dong vién, tao diéu kién cho chi H tiép tuc 1am viéc. Nhung
qua trinh lam viéc tiép theo, chi H dé xay ra nhiéu sai sot.

Cong ty khong dong ¥ voi toan bd yéu cau khai kién cua chi H vi cong ty
cho chi H nghi viéc 1a theo nguyén vong cua chi H. Cong ty khong c6 15i trong
viéc ban hanh quyét dinh cham dut hop dong lao dong voi chi H. Khi cham dut
hop ddng lao dong, cong ty di thanh toan day du quyén loi cho chi H. Ddi voi
khoan phy cip trach nhiém t6 truéng: Chi H khéng hoan thanh nhiém vu trong
thang 10/2016 nén khong duoc nhan khoan tién nay.

Tai ban 4n lao dong so tham s6 01/2017/LD-ST ngay 28/4/2017 cua Toa &n
nhan dan huyén b ‘dé ap dupg cac Di‘éu 35, 184, 186, 271, 273 BO luat t6 tung
dan sy; khoan 3 Diéu 36, Di€u 41, Diéu 42, bBi¢u 48 Bo luat lao dong; Phap 1énh
an phi, 1¢ phi Toa an;

Khong chap nhéan yéu ,cﬁu khoi kién cua chi Nguyén Thi Bich H vé viéc
“tranh chap don phuong cham dat hop dong lao dong” véi cong ty TNHH mot
thanh vién Y;

Ngoai ra, Toa an cap so tham con tuyén vé an phi, quyén khang céo cua cac
duong su.

Ngay 15/5/2017, chi H khéng c4o toan bd ban 4n so thim, yéu ciu cap
phtc tham chap nhan toan bg yéu cau khaoi kién cuia chi.

Tai phién toa phtc thémv, chi H van giit nguyén yéu cau khoi kién, yéu cau
khang cao. Chi H trinh bay bo sung: Ngay 25/10/2016, chi ¢6 l1am don gtri Giam
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d6c diéu hanh 12 6ng Kim Ui K xin xudng lam cong nhan. Ong Kim Ui K di
dong v cho chi lam cong nhan nhung Giam dbc nhan sy 1a 6ng Kim Sang K
khong dong v va dubi chi vé. Ngay 26/ 10/2016, Ban giam dbc moi chi 18n 1am
viée va dong y cho chi tlep tuc lam cong viée td trudng. Tuy nhién, 6ng Kim Ui
K khong ddng v va ky quyét dinh cho chi nghi viéc.

Chi Ngbé Thanh T va chi Nguyén Thi Thanh T trinh bay: Chi H xin lam
cong nhan nhung khong dugc Ban giam dbc cong ty chap nhan. Chi H tu ¥ lam
cOng nhan, sau d6 ty y bo vé khi chua duogc sy dong ¥y ctia giam doc 1a khong
dung. Ong Kim Ui K ciing khong ky xac nhan dong ¥ cho chi H lam c6ng nhan.
Do d6, cong ty khong dong ¥ yéu cau khang cao cta chi H.

Kiém sat vién phat bicu ¥ kién: Nhiing nguoi tién hanh va tham gia to tung
déu tuan thu ding nhitng quy dinh ctia B luat t6 tung dan su. V& ndi dung: Chi
H tu ¥ 1am cong nhan khi chua dugc s dong ¥ cta cong ty 1a khong dung véi
cong viée quy dinh tai Piéu 1 cua hop dong lao déng. Tai phién toa, chi H trinh
bay: Chi ty thay ban than khong du nang luc lam k¥ thuat chuyén may, khong
du trach nhiém quan 1y cong nhan va khong thé tiép tuc 1am viéc. Chi H ciing da
hai 1an nop don xin thoi viéc. Do d6, cong ty cham dut hop dong lao dong véi
chi H 1a phd hop nguyén vong ctia chi H va phu hop véi Diéu 36 Bo luat lao
dong. Ban 4n so tham tuyén 1a c6 cin ctr, khang céo ciia chi H khong c6 co so
chap nhan, dé nghi Hoi dong xét xr gitt y an so tham.

NHAN PINH CUA TOA AN:

[1] V& thu tuc t6 tung: Pon khang co cua chi H dugc thuc hién ding quy
dinh phap luat nén vu an dugc xét xur theo trinh ty phac tham.

[Vé ndi dung]: Can ctr Piéu 1 cua Hop ddng lao dong ngay 19/7/2016 giita
cong ty Y va chi H, chi H c6 chitc danh chuyén mén 14 k¥ thuat chuyén 9; cong
viéc phai lam 13 k¥ thuat chuyén 9 va theo sy phan céng cua cap quan ly; mirc
luong chinh 1a 5.805.0004.

Chi H thtra nhan, ngay 19/6/2016, chi lam don xin nghi viéc voi 1y do
khong du nang luc 1am to trudng nhung dugce giam doc dong vién va tra thém
phu cép trach nhiém 1a 3.500.000d. Pén ngay 19/7/2016, chi H vdi cong ty c6
ky hop dbng lao dong khong xac dinh thoi han. Ngay 25/10/2016, chi H khdng
lam cong viéc k¥ thuat may (t6 truong) ma tu y lam cong nhan 1a khoéng ding
cong viéc hai bén da thoa thuan trong hop dong lao dong. Giam dbc dicu hanh
khéng dong ¥ cho chi H lam cong nhan va yéu cau chi H tr¢ lai cong viéc t6
truong. Chi H cho rang chi khong c6 ning lwc 1am t6 trudng va tu ¥ bo vé.

Nhu vay, chi H khong mudn 1am to trudng ki thuat nén tu y thay d6i cong
viée tir to truong ky thuat sang lam cong nhan 1a vi pham hop dong lao dong, vi
pham khoan 2 Biéu 5 B luat lao dong nam 2012.

[2] Ngay 26/10/2016, gidm dbc cong ty yéu cau chi H nhan 13i thi s& nhan

chi trd lai 1am viéc véi vi tri to trudong nhu’ng chi H khong dong y. Cong ty ciing
khong thé bd tri chi H sang 1am cong viéc khac nén dugc xem 1a hai bén da thoa
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thuan cham dut hop déng lao dong theo khoan 3 Diéu 36 B(} luat lag dong nam
2012. Do do, ngay 26/10/2016, cong ty Y ban hanh quyét dinh cham dut hop
dong lao dong voi chi H la ding quy dinh phép luat. Khang cdo cua chi H khong
c6 can cu chap nhan.

Tda an cap so thAm khong chip nhan yéu cau khai kién cua chi H 13 ¢6 can
cu phap luat.

Vi cac lé trén,

Cin cir khoan 1 Piéu 308 B9 luat to tung dan sy nam 2015,

QUYET PINH:

Khéng chap nhan khang céo cua chi Nguyén Thi Bich H.

Giit nguyén ban 4an lao dong so tham sé 01/2017/LD-ST ngay 28/4/2017
cua Toa an nhan dan huyén b, tinh Long An.

_ Can cir cac Dicu 32, 35 B0 luat t6 tung dan su ndm 2015; khoan 3 Dicu 36,
bicu 41, Biéu 42, Diéu 48 Bo luat lao dong nam 2012; Phéap Iénh an phi, 1€ phi
Toa an;

Khong chap nhan yéu ,cﬁu khoi kién cua chi Nguyén Thi Bich H vé viéc
“tranh chap don phuong cham dut hgp dong lao dong” véi cong ty TNHH mot
thanh vién Y.

Vé an phi: Chi Nguyén Thi Bich H khong phai chiu an phi so tham va phic
tham.

An phiic tham xir cong khai ¢6 hiéu Iyc thi hanh ké tir ngay tuyén an.

Noi nhn: TM. HQI PONG XET XU PHUC THAM
- TAND cép cao tai TP. HCM; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Long An;

- TAND huyén b;

- Chi cuc THADS huyén b;

- Céc duong su;
- Luu HS, an van.

Pham Phwéc Thién






