TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Tw do - Hanh phuc

Ban 4n s6: 145/2018/DS-PT
Ngay 29-01-2018
V/v tranh chap vé thira ké tai san

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xiv phiic thim gom cé:

Tham phén - Chii toa phién toa:  Ong Tran Thanh Minh

Cdc Thiam phén: Ba Tran Thj Lé Uyén

Ong Lé Tho Vién

- Thu ky phién toa: Ba L¢ Nguyén Thanh Thuy — Thu ky Toa an nhan dan
thanh pho HO Chi Minh.

- Dgi di¢n Vign Kiém sdt nhan dén thanh phé H6 Chi Minh: Ong Pham
Hoang Lam - Kiém sat vién tham gia phién toa.

~ Trong cac ngay 10, 29 thang 01 nam 2018 tai try so Toa an nhan dan thanh

pho Ho Chi Minh xét xtr phiic thdm cong khai vu an thy 1y s6: 305/2017/TLPT-DS
ngay 27 thang 7 nam 2017 vé “Tranh chap vé thira ké tai san”.

Do Ban 4an dan sy so thdm s6 733/2017/DS-ST ngay 27 thang 4 nam 2017
cua Toa &n nhan dan quan Binh Thanh bi khang cdo, khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham s6 2641/2017/Qb-PT ngay
30 thang 11 nam 2017; Quyét dinh hoan phién toa phic tham s6 7133/2017/Qb-

PT ngay 18 thang 12 nam 2017 va Quyét dinh tam nging phién toa sd
317/2018/QDPT-DS ngay 10 thang 01 ndm 2018 gitra cac duong su:

1. Nguyén don: Ba Tran Thi D, sinh ndm 1944; cu tra tai: duong C (duong
D), Phuong E, quan G, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap cua nguyén don: NLQ 11, dia chi: duong C (duong
D), Phuong E, quan G, Thanh pho Hd Chi Minh 1a nguoi dai dién theo uy quyén
cua nguyén don (duoc uy quyén theo Van ban uy quyén ngay 17 thang 11 nam
2014) (c6 mat).

2. Bi1 don: Ngu‘yén Thi X, sinh nam 1945; cu tru tai: duong c, Phuong E,
quan G, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap cua bi don: NLQ 1, dia chi: duong C (duong D
cii), Phuong E, quan G, Thanh phé HO Chi Minh 1a nguoi dai dién theo y quyén



ctia bi don (duoc Gy quyén theo Vin ban ty quyén ngay 06 thang 9 nam 2017) (co
mat).

Nguoi ¢6 quyén loi, nghia vu lién quan:
- NLQ 1, sinh nam 1962 (cé mat);

- NLQ 2, sinh ndm 1966 (vang mit);

- NLQ 3, sinh ndm 1968 (ving mit);

- NLQ 4, sinh ndam 1970 (ving mit);

- NLQ 3, sinh ndm 1972 (vang mit);

- NLQ 6, sinh ndm 1973 (ving mit);

- NLQ 7, sinh ndm 1975 (vang mit);

- NLQ 8, sinh ndm 1977 (ving mit);

Cung cu tra tai: duong C (duong D cii), Phuong E, quan G, Thanh ph Ho
Chi Minh.

- NLQ 9, sinh ndm 1973 (c6 mat);

Dia chi: duong C, Phuong E, quan G, Thanh phé H6 Chi Minh.
- NLQ 10, sinh nam 1981;

Dia chi: 274 Fifteenth Ave, Austral NSW 2179, Australia.

Nguoi dai dién hop phap ctia nguoi co quyén lgi, nghia vu lién quan — NLQ
10: NLQ 9, sinh nam 1973, dia chi: duong C, Phuong E, quan G, Thanh phd Hb
Chi Minh 14 nguoi dai dién theo ty quyén ciia NLQ 10 (duoc uy quyén theo Vin
ban iy quyén ngay 04 thang 10 nam 2017) (c6 mat).

- NLQ 11, sinh nam 1966 (c6 mat);

- NLQ 12, sinh nim 1969 (vang mit);
- NLQ 13; sinh ndm 1970 (ving mit);
- NLQ 14, sinh nam 1972 (vang mit);
- NLQ 15, sinh nim 1975 (ving mit);
- NLQ 16, sinh nim 1979 (ving mit);
- NLQ 17, sinh nam 1982 (vang mit);

Cung cu trd tai: dudng C (duong D), Phuong E, quan G, Thanh phé HO Chi
Minh.

_NLQ 8.

Dia chi: dudng Phan Piang Luu, Phuong 6, quan G, Thanh phé H6 Chi
Minh.

Nguoi dai dién hop phap cua NLQ 18: NLQ 18A va NLQ 18B, dia chi:
duong Phan PBang Luu, Phuong 6, quan G, Thanh pho H6 Chi Minh Ia nguodi dai



dién theo uy quyén cua NLQ 18 (dugc uy quyén theo Vian ban Gy quyén ngay 15
thang 3 nam 2016) (vang mat).

4. Ngudi khang cdo: Bi don — Nguyén Thi X.

5. \,/iéq kiém sat khang nghi: Vién truédng Vién kiém sat nhan dan quan G,
Thanh phé H6 Chi Minh.

NOI DUNG VU AN:

Theo Pon khéi kién ngay 17/12/2010, 16i khai ctia nguyén don — ba Tran
Thi D va nguoi dai dién hop phap cua nguyén don — NLQ 11 thi:

Ong Tran Van T (chét nam 2001) va ba Nguyén Thi S (chét nam 2004) ¢
02 ngudi con 13: 6ng Tran Vin L (chét ndm 1996) va ba B. Ong L va vo 1a Nguyén
Thi X c6 08 nguoi con la: NLQ 1, NLQ 2, NLQ 3, NLQ 4, NLQ 5, NLQ 7, NLQ 9
va NLQ 10. Ong T va ba S d¢ lai di san thira ké 1a nha dét tai duong C (duong D
cii), Phuong E, quan G, Thanh phé H6 Chi Minh, c¢6 dién tich 1a 353,7m” thudc
mot phan thira sb 292 to ban do thi 1, Bo dia chinh Phuong E, quan G (theo tai
liéu 299/TTg ciia Thu tuéng Chinh phu) theo Ban dd hién trang vi tri ngay
21/8/2012 do Trung tim Po dac ban dd thudc S¢ Tai nguyén va Mai truong thanh
phd HO Chi Minh 1ap. Hién nha dit néu trén do ba X va céc con cua ba X, éng L
quan 1y, str dung nén ba D khai kién yéu cau chia thira ké ddi véi nha dat néu trén.
Trudce day, ba D khong biét ba S ¢o 1ap di chiic ngay 30/5/2003 d¢é lai thira ké mot
phﬁn nha dt thudc dién tich nha dat tranh chép cho NLQ 1 vavolaNLQ 6.Bab
cong nhan tinh phap 1y cia di chiic néu trén. Ngoai phan nha dat dd chia cho NLQ
1, NLQ 6 theo di chiic néu trén, ba B yéu ciu chia thira ké d6i v6i phan nha dat
chua chia trong dién tich nha dat tranh chap néu trén cho Ba va cac dong thira ké
cua ong L.

Dbi v6i yéu cau phan t6 ctia bi don — Nguyén Thi X, yéu cau chia di san
thira ké cua ong T, ba S dbi voi nha dit tai duong C (duong D), Phuong E, quan G,
Thanh phé H6 Chi Minh: Ba b khong dong ¥ vi nha dat néu trén c6 ngudn goc dat
do 6ng Huynh Xuan T1 cho ba B va chong 1a ong Ngo Hai N thé hién tai cac Ban
ké khai nha dat nam 1977, 1999. Nam 2002, Vin phong S¢ Tai nguyén va Moi
truong thanh phd HO Chi Minh xac nhan ba P 1a nguoi st dung nha dat néu trén.
Ngay 19/7/2007, UY ban nhan dan quian G, Thanh phé Hd Chi Minh cip Gidy
chtng nhan quyén so hiru nha & va quyén st dung dat ¢ sé 1321/2007/GCN cho ba
D va cac dong thira ké ctia 6ng N.

Theo cac Pon phan t6 ngay 11/11/2013, ngay 25/12/2013, 15i khai cia bi
don — Nguyén Thi X va nguoi dai dién hop phap cia bi don — NLQ 1 thi:

Ba X va ong Tran Vian L (chét nam 1996) 1a vo chdong hop phép, co 08
nguodi con chung nhu nguyén don trinh bay. Cha me chong cta ba X — dng Tran
Vian T (chét nam 2001) va & Nguyén Thi S (chét nim 2004) c6 02 ngudi con la:
Ong L, ba Tran Thi . Nha dét tai, duong C (duong D cii), Phuong E, quéin G,
Thanh phé Ho Chi Minh, c6 dién tich 1a 353,7m” thuéc mot phan thira so 292 to
ban d6 tha 1, BO dia chinh Phuong E, quian G (theo tai liéu 299/TTg cua Thu
tuéng Chinh phu) theo Ban do hién trang vi tri ngay 21/8/2012 do Trung tim Do

3



dac ban d6 thudc S¢ Tai nguyén va Moi trudng thanh phd Ho Chi Minh lap co
ngudn gde tir 973m? thudc thira s 292 td ban d6 thtr 1, B dia chinh Phuong E,
quan G la thude so hitu cia 6ng Huynh Xuan T1, do 6ng T, ba S sir dung tir nam
1964. Ong T1 d3 dinh cu & Hoa Ky tir trude ndm 1977. Ong T, ba S ¢6 ké khai nha
dat néu trén nam 1977, nam 1999.

Nam 1964, ba D theo chéng vé sinh séng tai tinh Ba Ria — Viing Tau. Tai
nha dat, duong C (duong D cii), Phuong E, quan G, Thanh phé Ho Chi Minh chi
c6 gia dinh ba X ¢ cing véi 6ng T, ba S dé cham séc ong ba vi tudi gia. Ba X va
ong L da ban hét toan b tai san, dat dai dé c6 tién tri bénh cho ong T, ba S vatu
stra lai nha dat néu trén dé ¢. Bén nam 2008, con trai ciia ba X — NLQ 1 d3 bo tién
ra dé xay dung lai nhu hién trang.

Khi con séng, 6ng T va ba S da chia dat cho 02 con nhung khong 1ap vin
ban, cy thé nhu sau: Khoang nim 1978, ba P cung chong va cac con vé lai Thanh
phd HO Chi Minh. Do gia dinh ba D khong c6 noi ¢ nén da duoc ong T, ba S chia
150m” dit (cho 02 1an vao nim 1978 va nam 1987) thugc mot phan thua sb 292 to
ban d6 tht 1, BO dia chinh Phuong E, quan G dé xay nha nay la duong C ( duong
D), Phuong E quan G, Thanh phé Hb Chi Minh va da duoc NLQ 18 cap Gidy
chtng nhan quyén sé hiru nha ¢ va quyén st dung dat & sb 1321/2007/GCN ngay
19/7/2007 cho gia dinh ba D. Sau khi dugc chia dit, gia dinh ba B da quan 1y, st
dung nha dit néu trén cho dén nay. Phan nha dat con lai ciia ong T, ba S, nay la
nha dét tai duong C (dudng D cii), Phuong E, quan G, Thanh phé H6 Chi Minh, c6
dién tich 1a 353,7m’, 1a phan tai san chia cho ong L. Sau khi ong T, ba S, ong L
chét, ba X va cac con di quan 1y, sit dung 6n dinh nha dat tai duong C (duong D
cii), Phuong E, quan G, Thanh phé H6 Chi Minh cho dén nay.

Ngay 30/5/2003, ba S da 1ap di chuc chia cho NLQ 1 va vg 1a NLQ 6 02 can
nha tai duong C (dudng D cii), Phuong E, quan G, Thanh phé H6 Chi Minh (khu 2
theo Ban dd hién trang vi tri ngay 21/8/2012 do Trung tam Po dac ban dd thudce S&
Tai nguyén va Moéi trudng thanh phd H6 Chi Minh) c6 dién tich 137,8m’. Di chuc
néu trén duoc 1ap khi ba S hoan toan khoe manh, sang sudt va thé hién dang y chi
ciia ba S, co sy chimg kién cua 6ng Hong Huynh Trung va ong Nguyén Hong
Giang nén ba X cong nhan di chuc néu trén 14 hop phap. Riéng phan nha dét con
lai (khu 1, 3 theo Ban dd hién trang vi tri ngay 21/8/2012 do Trung tdm Do dac ban
dd thudc SO Tai nguyén va Mdi trudng thanh phd HO Chi Minh 1ap) co dién tich
215,9m” do ba S va gia dinh ba X truc tiép quan ly, st dung on dinh, lién tuc
nhung chua lam thu tyc xin cép glay ching nhan nén thudc so hiru va quyén sir
dung cta ba X va cac dong thira ké cua éng L.

Do d6, ba X khong ddng y voi yéu cau khoi kién ctia nguyén don, yéu cau
chia di san thira ké ciia 6ng T, ba S ddi v6i nha dat tai duong C (duong D), Phuong
E, quan G, Thanh phd HO Chi Minh theo quy dinh cta phap luat sau khi trir di
phan nha dit c6 di chuc cua ba S dé lai cho NLQ 1.

Theo 15i khai cua cac ngudi ¢6 quyén loi, nghia vu lién quan — NLQ 11,
NLQ 12, NLQ 13, NLQ 14, NLQ 15, NLQ 16 va NLQ 17 thi cac ong ba thong
nhat trinh bay:



Dbi v6i yéu cau chia thira ké nha dét tai duong C (duong D cii), Phuong E,
quan G, Thanh phd HO Chi Minh, c¢6 dién tich 1a 353,7m* thuéc mot phan thira sd
292 t& ban d6 tht 1, Bo dia chinh Phuong E, quan G (theo tai liéu 299/TTg cua
Thi tuéng Chinh phu) theo Ban do hién trang vi tri ngay 21/8/2012 do Trung tdm
Do dac ban dd thudc S¢ Tai nguyén va Méi trudng thanh phd Hd Chi Minh 1ap caa
nguyén don — ba Tran Thi D: Cac 6ng ba khong thudc hang thira ké thtr nhat coa
ong Tran Van T, Ba Nguyén Thi S nén khong c6 ¥ kién.

Dbi v6i yéu cau phan t6 ctia bi don — Nguyén Thi X, yéu ciu chia di san
thira ké cua ong T, ba S dbi voi nha dat tai duong C (duong D), Phuong E, quan G,
Thanh phd H6 Chi Minh: Céac 6ng ba thdng nhat v6i v kién cua nguyén don — ba
b.

Theo 10i khai clia cac nguoi c6 quyén loi, nghia vu lién quan — NLQ 1, NLQ
2, NLQ 3, NLQ 5, NLQ 7, NLQ 4, NLQ 9, NLQ 10, NLQ 6 va NLQ 8 thi c4c ong
ba thdng nhét véi ¥ kién cua bi don — Nguyén Thi X, khong dong ¥ v6i nguyén
don — ba Tran Thi D cho rang ba D 1a ngudi thira ké khong phu thude vao di chic
theo quy dinh tai Piéu 669 Bo luat Dan sy dé tinh phan thira ké cua ba D 13 2/3
suit thira ké theo phap luat twong duong 137,6m” vi:

- Ba b da duoc 6ng Tran Van T, Ba Nguyen Thi S chia 150m’ dat, phan dat
con lai 1a chia cho ong L. Ba B tyr y bo 150m” dat da dugc chia ra va yéu cau chia
thira ké phan dit con lai ma 6ng T, ba S di cho 6ng L 1a khong hop 1y;

- Ba D ¢ dy du ning luc hinh vi, strc khoe va kha ning lao dong nhung do
d3 qué tudi nghi huu theo quy dinh cia Bo luat Lao dong nén thudc truong hop
“khong con” kha nang lao dong, hoan toan khong thudc truong hop “khong cod”
kha nang lao dong theo tinh than cua quy dinh tai Diéu 669 Bo luat Dan su nén yéu
cau cta ba D khong c6 co s chip nhan.

- Céc Ong ba thong nhat dong y d¢ NLQ 1 thira ké phan nha dét tai duong C
(duong D cii), Phuong E, quan G, Thanh pho H6 Chi Minh theo di chic ngay
30/5/2003 cua ba S.

Theo 15i khai ctia nguoi dai dién hop phap ctia ngudi co quyén loi, nghia vu
lién quan - NLQ 18 1a NLQ 18A, NLQ 18B thi:

Theo tudng trinh cua ba Tran Thi D: Nha dat tai duong C (duong D),
Phuong E, quian G, Thanh phd Hd Chi Minh c6 ngudn goc nha 14 dugc ong Tran
Vin T va Ba Nguyén Thi S x4y dung trude nim 1975. Dén ngay 18/7/1975, éng T
va ba S cho lai con 14 ba Tran Thi D.

Ong Ngo6 Hai N(chong ba D) c6 ké khai nha cua nam 1977. Ong Nchét nam
1994, c6 giay chung tir. Ba Tran Thi P c6 dang ky ké khai nha dat nam 1999.
Nam 2005, ba Tran Thi D dai dién nop ho so dé nghi cap glay ching nhan

quyen str dung dat, quyén s& hitu nha ¢ va tai san khéc gan lién voi dat d6i voi nha
dat duong C (duong D), Phuong E, quan G, Thanh phd HO Chi Minh.

Theo xac nhan ngay 31/01/2005 cua Uy ban nhan dan phuong E tai don dé
nghi cdp gidy chimg nhén cta ba Tran Thi D vé ngudn gdc va qua trinh sir dung



nha ¢, dit &: Nha ty xay cit nam 1975 trén dat nha nudc quan 1y, dén nim 1999
sua chira nha, trong d6 c6 mot phan dién tich nam trong 10 gidi.

Theo cong van 86‘99/UBND ngay 25/8/2006 cta Uy ban nhan dan phuong
E, quan G, Thanh phé H6 Chi Minh c6 ndi dung:

Trudc nam 1954, phan dat nay thugc mot phﬁr} trong khu dat do ong Huynh
Van Tho lam chu s¢ hitu giao cho vg chong 6ng Tran Van T va Ba Nguyén Thi S
trong coi va canh tac.

DPén nam 1978, 6ng T1 di nudc ngoai, toan bo khu dat cua 6ng T1 duge nha
nuéc dua vao tip doan dé san xuét nong nghiép, riéng phan 973,0m” do gia dinh
ong T (trong do c6 ba Tran Thi D 14 con riéng cia éng Tran Van T) dung dé &
trong coi dat va canh tac dugc Uy ban nhan dan phuong dwa vao dién tich dat co
ngudn gdc vang chu.

Nam 1983, ong Ng6 Hai N (ch\éng ba Trﬁn, Thi D) dang ky theo chi thi
299/TTg mot phan thira 292, to ban do so 1, loai dat TTT (thd tdp trung) voi dién
tich 36/973m’.

Hién nay, phan dat trén khong do Uy ban nhan dan phuong truc tiép quéan 1y
cling nhu chua c6 vin ban quan 1y chinh thirc cia co quan nha nudc ¢ thim
quyén.

Theo Ban vé& so do nha ¢ dit ¢ do Cong ty phat trlen nha Sai Gon lap ngay
03/5/2007, thé hién dién tich khuon vién de nghi cap gidy ching nhan 1a 150m® (vi
tri thudc thira dat s6 19, to ban dd sb 8, ban d6 dia chinh phuong E).

Tai liéu 299/TTg cta Thu twéng Chinh phu, vi tri dé nghi cap Gidy chimg
nhan thuoc mdt phan thira 292, t& ban do s6 1, loai dat TTT (thd tap trung) voi
dién tich 973m’, trong d6 6ng Ngb Hai Ndang ky dién tich 36,0m*/973m’.

Theo sb théng ké (}ién, tich, loai dét‘, C}'lfl s dl_ngg theo hién trang lap nam
2092, vi tri thudc thira dat so 19, to ban do6 s6 8, ban do dia chinh phuong E do ba
Tran Thi P dang ky sir dung véi dién tich 150,0m’.

Xét vi tri nha dat tai thoi diém cAp Gidy chimg nhan thuéc quy hoach xay
dung Khu d6 thi Binh Quéi Thanh Pa, Phuong E, quin G theo Quyét dinh thu hoi
va tam giao dit sb 2470/QD-UB ngay 14/6/2004 ciia Uy ban nhan dan quan G va
mot phan thudc 16 gidi dudong C (30,0m”) duoc Uy ban xdy dung co ban Thanh
phd cong b theo Thong bao sb 1876/XDCB ngay 5/8/1988.

Can ci Diéu 48 Nghi Pinh 181/2004/ND-CP ngay 29/10/2004 cua Chinh
phu, Uy ban nhan dan quan G da cAp Gidy chung nhan quyén s hitu nha & va
quyen stt dung dat & s 1321/2007/GCN ngay 19/7/2007 cho ba Tran Thi DB (la
ddng so hiru va dai dién cho cac ddng thira ké cua 6ng Ngo Hai N) di voi nha dat
tai duong C, Phuong E, quan G, cong nhén dién tich khuén vién: 150m’.

Theo Bién ban dinh gia sd ngay 29/5/2012 cta Hoi dong dinh gia tai san thi
nha dat tai duong C, (duong D) Phuong E, quan G, Thanh phd H6 Chi Minh thudc
mot phan thira 16, 17 va tron thira 18, to ban d6 s6 8, ban do dia chinh phuong E,



quan G c6 gid tri: Khu 1: 2.702.690.690 d; khu 2: 3.880.386.810 d; téng gia tri:
6.583.077.500 &.

Theo Bién ban dinh gia s ngay 19/01/2016 ciia Hoi dong dinh gié tai san thi
nha dat tai duong C, (duong D) Phuong E, quin G, Thanh pho H6 Chi Minh c6 gia
tri 6.300.000.000 d.

Tai Ban 4n dan sy so tham s6 733/2017/DS-ST ngay 27 thang 4 nam 2017,
Toa an nhan dan quan Binh Thanh quyét dinh:

“]1. Chép nhén toan bd yéu cau khai kién ciia ba Tran Thi P vé viéc chia di
san thira ké cua 6ng Tran Van T va Ba Nguyén Thi S ddi voi nha, dat ¢ X6 Viét
Nghé Tinh, Phuong E, quan G, sb thira 292, t& ban dd s6 1, theo ban d6 hién trang
vi tri ngay 21/8/2012 ctia Trung tdm do dac ban d6 thudc S& Tai nguyén va Moi
truong thanh phd HO Chi Minh ¢6 dién tich 353,7m’.

2. Bac toan bg yéu cau phan t6 cia Nguyén Thi X yé viéc chia thura ké d6i
voi can nha, dat tai duong C, Phuong E, quan G, Thanh phé H6 Chi Minh.

3. Phan chia di san thira ké cua ong Tran Vin T va Ba Nguyén Thi S:

Ba Tran Thi D dwoc nhan di san thira ké v6i dién tich 137,3m’ thé hién tai
khu 1 theo s thir tu tir 1 dén 7 ctua Bang ghi chi phan loai dién tich thudc thira sb
16, 17, 18 thura phan chiéc 17-1, 17-2, 18-1 theo Bang chi dan dién tich (theo Tai
liéu nam 2002) va thira (BK) cii 292 (thira phan chiéc 292-1) theo Bang chi dan
dién tich (theo Tai liéu 299/TTg ciia TTCP) cua Bang d6 hién trang vi tri
21/8/2012 cua Trung tdm do dac ban dd thudc S Tai nguyén va Moi trudng thanh
phd Hd Chi Minh.

NLQ 1 va NLQ 6 dugc nhan di san thira ké véi dién tich 138,0m’ thé hién
tai khu 2 theo s6 thir tur tir 8 dén 14 ciia Bang ghi chii phan loai dién tich thudc thira
s6 17(thira phan chiéc 17-3, 18-2) theo Bang chi dan dién tich (theo Tai liéu nim
2002) va thira (BK) cii 292 (thira phan chiéc 292-2) theo Bang chi dan dién tich
(theo Tai liéu 299/TTg cua TTCP) cia Bang d6 hién trang vi tri 21/8/2012 cua
Trung tim do dac ban dd thudc S Tai nguyén va Moi truong thanh phd HO Chi
Minh.

Nhitng nguoi thira ké thé vi cia 6ng Tran Vian L 1 ng/ ba NLQ 1, NLQ 2,
NLQ 3, NLQ 5, NLQ 7, NLQ 4, NLQ 9, NLQ 10 dugc nhén di san thira ké voi
dién tich 78,4m2 thé hién tai khu 3 theo s6 thu tu tu 15 dén 20 cua Bang ghi chu
phan loai dién tich thudc thira s6 17 (thtra phan chiéc 17-4) theo Bang chi dan dién
tich (theo Tai liéu ndm 2002) va thira (BK) cii 292 (thira phan chiéc 292-3, 292-
4,292-5) theo Bang chi dan dién tich (theo Tai liéu 299/TTg cua TTCP) ciia Bang
dd hién trang vi tri 21/8/2012 cua Trung tdm do dac ban dd thudce S& Tai nguyén
va Mbi trudng thanh phé H6 Chi Minh.
Ba Tran Thi B, NLQ 1, NLQ 6, NLQ 1, NLQ 2, NLQ 3, NLQ 5, NLQ 7,
NLQ 4, NLQ 9, NLQ 10 du’O’c quyén lién hé co quan chirc nang dé duoc cap gidy

ching nhan quyén s¢ hitu nha o, quyen str dung dat ¢ va tai san khac gan lién véi
dat & va cac quyén loi khac gan lién voi di san thira ké theo quy dinh ctia phap luat.



Thi hanh tai co quan thi hanh an dan su ¢6 thadm quyén.
4. V& an phi dan sy so tham:

Budc ba Tran Thi D phai nop 84.913.446 (tdm muoi bdn triéu chin trim
mudi ba nghin bén trim bén muoi sau) dong nhung duoc tror 11.560.000 (mudi
mot triéu ndm tram sau muoi nghin) ddng s tién tam Gmg 4n phi theo bién lai thu
tién tam ung an phi sd: 03222 ngay 05/01/2011 caa Chi cuc thi hanh 4n dan su
quin G. Ba Tran Thi D con phai ndp tiép 73.353.446 (bay muoi ba triéu ba tram
nim muoi ba nghin bdn trim bén muoi sau) ddng an phi dan su so tham.

Budc NLQ 1 va NLQ 6 phai nop 85.101.127 (tam muoi lam triéu mét tram
1¢ mot nghin mot tram hai muoi bay) dong an phi dan sy so tham.

Ong/ bA NLQ 1, NLQ 2, NLQ 3, NLQ 5, NLQ 7, NLQ 4, NLQ 9, NLQ 10
phai n(}P 5 7.214.184 (ndm muoti béy triéu hai tram muo1 bon nghin mét tram tam
muoi bon) dong &n phi dan su so tham.

Buoc Nguyén Thi X phai ndp 17.500.000 (muoi bay triéu nim trim nghin)
d6ng nhung duoc trir 2.083.325 (hai triéu khong tram tam muoi ba nghin ba tram
hai muoi lam) dong so tién tam (mg an phi do Nguyén Thi X ndp theo bién lai thu
tién tam Ung an phi s6: 02035 ngay 11/02/201 cua Chi cuc thi hanh an dan sy quén
G. Nguyén Thi X con phai nop tiép 15.416.675 (mudi lam triéu bon trim mudi sau
nghin sau trim bay muoi lam) déng an phi dan su so tham”.

Ngoai ra, Ban 4n dan su so tham con quyét dinh quyén yéu cau thi hanh an
va khang cdo cua cac duong su.

Ngay 08/5/2017, bi don — Nguyén Thi X khang céo toan bd ban an so tham,
ndi dung khang cao: Toa an cip so thém khong xem x¢t, danh gia day du, toan
dién chimg clr chimg minh cho yéu cau phan t6 ciia bi don; khong khach quan, vi
pham nghiém trong thu tu t6 tung nén yéu cau khong chap nhan yéu cau khoi kién
cud nguyén don, chip nhan yéu ciu phan té ciia bi don.

Ngay 11/5/2017, Vién kiém sat nhan dan quan G khang nghi toan bd ban an
so tham, ndi dung khang nghi: Toa 4n cap so tham khong xem xét hién trang nha
trén dat, khong 1am rd tai san trén dit gdm nhiing cong trinh gi, ai 12 nguoi c6 cong
suc dong gop trong viée tao 1ap; khong xac minh con ai dang cu trd tai nha dat
tranh chap dé dua vao tham gia t6 tung lam anh huéng dén quyén, loi ich hop phap
cua ho; xac dinh ba P thudc truong hop khong c6 kha nang lao dong, 1a nguoi thira
ké khong phu thudc vao di chiic dé chia cho ba P 2/3 suat thira ké d6i voi phan di
san cua ba S 1a khong ding quy dinh phép luat.

Tai phién toa phiic tham:

Nguoi dai dién hop phap ciia nguyén don — NLQ 11 trinh bay: Ba P cong
nhén tinh hop phap va khong c6 tranh chéap ddi véi di chiic ngay 30/5/2003 cua Ba
Nguyen Thi S dé lai cho NLQ 1, NLQ 6 dugc huong thira ké di san 1a 137,8 m’
dat NLQ I 1a nguoi song chung, truc tiép cham soc 6ng Tran Vian T, ba S khi con
séng, lac dau dm va 13 nguoi truc tiép quan 1y, gitt gin di san cua éng T, ba S cho
dén nay. Hién ba D khong thé lao dong, phai do cac con chim soc, nudi dudng. Vé



t tung: Toa 4n cap so tham d tién hanh day du, dung cac thu tuc nén khong dong
v voi khang nghi cia Vién kiém sat nhan dan quan G va khang céo cua ba X, dé
nghi gitr nguyén ban an so tham.

Nguoi dai dién hop phap cia bi don dong thoi 1a nguoi ¢6 quyén lgi, nghia
vu lién quan — NLQ 1 trinh bay: Khi con song ong T, ba S di chia cho ba P nha
dat tai duong C (duong D), Phuong E, quan G, Thanh phé HO6 Chi Minh con nha
dat tai duong C (dudng D cii), Phuong E, quan G, Thanh phé H6 Chi Minh 1a di
san ong T, ba S dé lai cho 6ng L. Khi ong T, ba S chét, ba B van con 1a lao dong
chinh ciia Hop tac xd Nong nghiép dich vu B, quan G, Thanh phé H6 Chi Minh
nén khong phai 1a nguoi thira ké khong phu thudc vao di chic. NLQ 1 13 nguoi
séng chung, truc tiép cham soc ong T, ba S khi dau 6m dén khi ong T, ba S chét va
quan 1y, giit gin nha dat nhung Toa 4n cdp so thim khong xem xét cong sirc dong
g6p cua NLQ 1 nén dé nghi khong chap nhan yéu cau khoi kién cia nguyén don.

Nguoi cé quyen loi, nghia vu lién quan dong thoi 1a ngudi dai dién hop phap
clia nguoi ¢6 quyén loi, nghia vu lién quan — NLQ 10 1a NLQ 9 ddng ¥ véi trinh
bay cia NLQ 1.

Kiém sat vién phat biéu:
Vé t6 tung: Tham phan, Hoi dong xét xir chap hanh dtng quy dinh cua Bo

luat T6 tung dan su; duong su thuc hién dung quyén va nghia vu theo quy dinh cua
B6 luat TS tung dan su.

Vé thoi han khang cdo: Khang nghi cua Vién kiém sat nhan dan quan G va
don khang céo cua ba X trong thoi han luat dinh.

Vé ndi dung:

- V& t6 tung: Tai phién toa phuc tham, NLQ 1 yéu cau dén bu chi phi san lap
ao

Theo két qua thu thép ching cir ciia Cong an phuong E, quan G do ¢6 Quyét
dinh yéu cau cung cap chimg ctr s6 969/2017/QD-CCCC ngay 17/4/2017 cua Toa
an nhan dan quéan G va xac nhan cua cac duong sy thi tré Tran Minh Q (sinh ndm
2000), tré Tran Thi My Linh (sinh ndm2002), anh Tran Minh QI (sinh ndm 1995),
tré Tran Thuy Thanh T (sinh ndm 2001) dang sinh song tai nha dat duong C,
(duong D ct), Phuong E, quan G, Thanh phé HO Chi Minh nhung Toa an cap so
tham khong triéu tap ho tham gia to tung véi tu cach 1a nguoi ¢ quyén loi, nghia
vu lién quan trong vu 4n 13 vi pham nghiém trong vé thu tuc to tung, anh hudng
dén quyén va loi ich hop phap cua ho.

Tda 4n cap so tham xac dinh ba P hét tudi lao dong, 1 nguoi thira ké khong
phu thudc vao ndi dung di chic 1a khong dy du can cir. Nguyén don khong cung
cap duoc tai lidu, chimg cir chimg minh tai thoi diém mé thira ké, ba B khong co
kha ning lao dong nén dién tich nha dat chia cho ba P s& giam va phai tién hanh
viéc do dac lai, xac dinh ranh dé dam bao viéc thi hanh an.

V& an phi, ba D sinh nam 1944 la nguoi cao tudi theo quy dinh tai Diéu 2
Luat Nguoi cao tuoéi nam 2009 nén dugc mién an phi theo quy dinh tai Nghi quyét



s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban thudng vu Qudc hdi quy
dinh vé& muc thu, mién, giam, thu, ndp, quan ly va sir dung &n phi va 1€ phi Toa an
nhung Toda an cip so thim budc ba P phai chiu an phi dan su so tham 13 khong
ding quy dinh phap luat.

Do d6, can phai hily ban 4n so tham va chuyén ho so vu an cho Toa 4n cip
so thdm giai quyét lai vy an theo thu tuc so tham dé dam bao quyén, lg1 ich hop
phép cua cac duong su.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, ching cr c6 trong ho so vu an dugc tham tra
tai phién toa, can ctr két qua tranh luan tai phién toa Hoi dong xét xir nhan dinh:

[1] Vé ndi dung:

Nguoi dai dién hop phap ctia ba Tran Thi B — NLQ 11 c6ng nhan tinh hop
phap va khong co tranh chéap ddi véi di chuc ngay 30/5/2003 cua Ba Nguyén Thi S
dé lai cho NLQ 1, NLQ 6 duoc huong thua ké di san 1a 137,8 m® dét trong dién
tich nha dét tranh chap nhung toa an cép so thim lai chia cho ba P dugc huong
thira ké khong phu thudc vao ndi dung ciia di chuc d6i v6i phan dién tich nha dat
(137,8m") 1a di san thira ké theo di chiic néu trén 1a khong ding voi quy dinh cia
phép luat.

DPdng thdi, Theo xac nhin ciia Hop tac x3 Nong nghiép dich vu B, quan G,
Thanh ph6 HO Chi Minh thi tai thoi diém mo thira ké (nam 2004) “ba P dang 1a
lao dong chinh cua Hop tac xa Nong nghiép dich vu B tir nam 2002 dén 2006, van
con tham gia lao dong” nhung Tda an cip so thim xac dinh ba B dugc huong thira
ké khong phu thudc vao ndi dung cua di chiic do ba D 1a con da thanh nién ma
khong c6 kha nang lao dong 1a khéng c6 can cu.

Mat khac, Toa an cép so tham tinh sut thira ké khong phu thudc vao ndi
dung cta di chuc ma ba B duoc hudng bang 2/3 suét ciia mot ngudi thira ké theo
phap ludt trén téng di san thira ké 1a 353,7m” dat (bao gdm ca phan di san ngoai di
chuc 13 215,9m” va di san thira ké theo di chiic: 137,8 m” nha dit) 1a khong ding
quy dinh cua phap luét.

Ngoai ra, hai bén duong sy déu théng nhat xac nhan NLQ 1 1a nguol song
chung, truc tiép cham soc ong Tran Van T, Ba Nguyen Thi S khi con song, lac dau
6m dén khi ong T, ba S chét va 1a ngudi tryc tlep quan 1y, git gin di san (353,7m’
nha dat) ctia 6ng T, ba S nhung Toa an cap so tham khong xem xét cong stc dong
g6p ctia NLQ 1 khi chia thira ké 1 khong ding quy dinh phap luat.

Do vay, phﬁn dién tich nha dat ma ba P duoc chia s& it hon phﬁn dién tich
nha dit ma ba duoc chia theo Ban an so thadm nén can phai thuc hién viéc do dac
lai, xac dinh ranh dién tich nha dat dé dam bao viéc thi hanh 4n ma tai phién toa
phtc tham khong thé thuc hién bo sung duoc.

V& an phi dan SU S0 thAm: Ba B sinh nam 1944 va Nguyén Thi X sinh ndm
1945 la nguoi cao tudi theo quy dinh tai Diéu 2 Luat Nguoi cao tudi nam 2009 nén
thudc truong hop dugc mién ndp an phi theo quy dinh tai Nghi quyét so
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326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi quy dinh
vé murc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va 1¢ phi Toa an néu
c6 don dé nghi mién an phi.

[2] V& t6 tung:

Cian clr két qua thu thap chimg cir cua Céng an phuong E, quan G theo
Quyét dinh yéu cdu cung cip ching clr s6 969/2017/Qb-CCCC ngay 17/4/2017
ciia Toa an nhan din quin G va xac nhn thdng nhét cua cac bén duong sy thi tai
nha dat dang tranh chip duong C, (duong D cii), Phuong E, quan G, Thanh phd Hb
Chi Minh, ngoai bi don — Nguyén Thi X va nhiing ngudi ¢6 quyén loi, nghia vu
lién quan — NLQ 1, NLQ 5, NLQ 7, NLQ 2, NLQ 9, NLQ 10, NLQ 6, NLQ 8, con
c¢6 Tran Minh Q (sinh ngay 16/11/2000), Tran Thi My Linh (sinh ngay 08/9/2002),
anh Tran Minh Q1 (sinh nim 1995), Tran Thuy Thanh T (sinh ngay 02/7/2001)
dang sinh song tai nha dat dudong C, (duong D cii), Phuong E, quan G, Thanh phd
Hd Chi Minh nhung Toda an cip so tham khong dua ho vao tham gia té tung véi tu
cach 1a ngudi co quyén loi, nghia vu lién quan trong vu 4an 13 vi pham nghiém
trong vé thu tuc td tung anh hudéng dén quyén va loi ich hop phap cua duong su.

Do do, c6 co so Ché.p nhan khéng nghi cua Vién kiém sat nhan dan quan G
va khang cao cua bi don —ba X, can phai hily ban an so tham dé giai quyét lai vu
an theo thu tuc so tham.

[4] V& an phi dan sy phuc tham:

Cén ctr vao Khoan 3, Diéu 148 B9 luat T4 tung dan sy nam 2015 va Khoan
3, Piéu 29 cia Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly va st
dung 4n phi va 1& phi Toa an, do Toa 4n cip phuc tham hity ban 4n so tham nén
ngudi khang cdo — ba X khong phai chiu an phi dan sy phuc tham.

Vi cac € trén,
QUYET PINH:
- Can ctr vao Khodn 3, Dicu 148; Khoan 2, Bicu 308; Piéu 310 ciia B) lut
T6 tung dan sy nam 2015;

- Can ctr vao Khoan 3, Piéu 29 ctia Nghi quyét s6 326/2016/UBTVQH14
ngay 30/12/2016 cia Uy ban thuong vu Qudc hdi quy dinh vé mirc thu, mién,
giam, thu, nop, quan ly va stir dung an phi va 1€ phi Toa an,

1. Hay Ban an dan su so tham s 733/2017/DS-ST ngay 27 thang 4 nim

2017 cta Toa 4n nhan dan quin Binh Thanh, chuyén hd so vu an cho Tda 4n nhan
dan quan G giai quyét lai vu an theo thu tuc so tham.

2. An phi dan sy phiic tham: Nguyen Thi X khong phai chiu an phi dan sy
phuc tham. Hoan tra lai cho Nguyén Thi X s tién tam tng an phi dan sy phic
tham da nop 1a 300.000 d (ba trim nghin dong) theo Bién lai thu tién tam Gng an
phi s6 AA/2016/0034941 ngay 09 thang 5 nam 2017 cua Chi cuc Thi hanh 4n dan
su quan G, Thanh phé H6 Chi Minh.
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Truong hop ban an, quyét dinh dugc thi hanh theo qui dinh tai Diéu 2 cia
Luat Thi hanh an dan sy thi ngudi dugc thi hanh an dan su, nguoi phai thi hanh an
dan su co6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tw nguyén thi
hanh &n hodc bi cudng ché thi hanh 4n theo qui dinh tai cac Diéu 6, 7 va 9 cta Luat
Thi hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo qui dinh tai cta Diéu
30 Luat Thi hanh an dan su.

Ban an phiic tham c6 hiéu luc phéap luat ké tir ngay tuyén an./.

Noi nhn: , TM. HQI PONG XET XU PHUC THAM
- Toa én nhan dan 16i cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TP.HCM; *
- Vién kiém s4t nhan dan cép cao tai TP.HCM;
- Vién kiém sat nhan dan TP.HCM;
- Toa an nhan dan quén G;
- Chi cyc Thi hanh an dan sy quan G;
- Cac duong su (21);
- S& Tu phap;
- Luu hd so vu an, VT (TM). .
Tran Thanh Minh
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