TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHIi MINH Poc 1ap - Tw do - Hanh phic

Ban an s6: 38/2024/HC- PT

Ngay: 18-01-2024

VIv:Khiéu kién quyét dinh hanh chinh
trong linh viec qudn 1y dat dai (Quyét
dinh &p dung bién phap khdc phuc
hdu qud, Quyét dinh cudng ché thuc
hién bién phap khdc phuc hdu qua).

~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xi phac tham gém co:
Thdm phén - Chii toa phién tda:  Ong Lé Vin An
Cac Tham phan: Ba Tran Thi Thu Thuy
Ba Nguyén Thi Clc
- Thur ky phién toa: Ba Lé Thi Thuy Tién - Thu ky Toa an nhan dan Cap cao
tai Thanh pho Ho Chi Minh
- Pgi dign Vign kiém sat nhan dan Cap cao tai thanh Phé Hé Chi Minh
tham gia phién toa: Ong Bui Van Thanh- Kiém sat vién Cao cap
~Ngay 18 thang 01 nam 2024, tai try s¢ Toa an nhan dan Cép cao tai thanh
pho Ho Chi Minh xét xu so tham cong khai vu an hanh chinh thu 1y s6
663/2023/TLPT-HC ngay 03 thang 10 nam 2023, vé viéc “Khieu ki¢n quyer dinh
hanh chinh trong linh vuc quan ly dat dai (Quyet dinh ap dung bién phap khac
phuc hau qua, Quyet dinh cuong che thuc hi¢n bieén phap khac phuc hau qua) .
Do Ban an hanh chinh so tham s6 15/2022/HC-ST ngay 19 thang 6 nam 2023 cua
Toa an nhan dan tinh Hau Giang bi khang céo.

Theo Quyét dinh dua vu an ra xét xir s 3088/2023/Qb-PT ngay
29/11/2023, gitra cac duong su:

- Nguoi khéi kién: ba HO Thach T; cu tra tai: khu V, phuong E, thanh phd
V, tinh Hau Giang (c6 mat).

Nguoi bio vé quyén va loi ich hop phdp cua nguoi khoi kign: luat su Lé
Quang D, Doan luat su Thanh ph6 H; dia chi: Van phong luat su LEQ-s0A
duong s6 A, khu dan cu C, Phuong G, quan G, Thanh phé H6 Chi Minh (cé mat).

- Nguoi bi kién:

1. Chit tich Uy ban nhan dan tinh H;

Ngueoi dai dién hop phdp: 6ng Nguyén Vin H — Pho Chu tich (c6 vin ban
dé nghi xét xr ving mit);
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2. Chu tich Uy ban nhan déan thanh phé V, tinh Hau Giang.
Ngueoi dai dién hop phdp: 6ng Nguyén Viét D — Pho Chu tich (ving mit);
- Newoi ¢é quyén loi, nghia vu lién quan:

1. Cong ty ¢ phan P1; dia chi: A N, Phuong F, Quan C, Thanh phé Hb
Chi Minh (vang mat).

2 Ong Nguyén Vén B va ba T6 Thi H1; cu tra tai: khu V, Phuong E, thanh
phd V, tinh Hau Giang (vang mat).

3. Chi cuc Thi hanh an dan su thanh phé Vi Thanh, tinh Hau Giang;

Nguoi dai dién hop phap: 6ng Tran Thanh T1 — Chi cyc truong (c6 vin
ban dé nghi xét xir ving mit).

- Ngueoi khdng cdo: nguyén don ba HO Thach T.
NOI DUNG VU AN:

Theo don khoi kién ngay 31/10/2022, don khoi ki¢n bo sung ngay
28/12/2022 va cac tai liéu co trong ho so, ndi dung vu an duoc tom tat nhu sau:

Ngueoi khoi kién ba Ho Thach T ¢6 nguoi bdo vé quyén va loi ich hop phap
dai dién trinh bay: Nguoi khoi kién c6 nop don khoi kién yéu cau Toa an giai
quyét huy toan bo Quyét dinh s6 1096/Qb-UBND ngay 04 thang 4 nam 2022 cua
Chu tich Uy ban nhan dén thanh phé V (Vlet tat 1a UBND) vé vigc giai quyét khiéu
nai cia ba H6 Thach T (1an dau); Quyét dinh sé 7464/QD-KPHQ ngay 30 thang
12 nam 2021 ctia Cha tich Uy ban nhan déan thanh phd V vé viéc ap dung bién
phap khic phuc hau qua; Quyét dinh sé 1034/QD-CCXP ngay 25 thang 3 nim
2022 ctia Chu tich Uy ban nhan dan thanh phé V vé vige Cudng ché budc thuc
hién bién phap khic phuc hau qua; Huy Quyét dinh sO 1618/Qb-UBND ngay 21
thang 9 nam 2022 cua Chu tich UBND tinh H vé viéc giai quyét khiéu nai dbi voi
ba Ho Thach T (lan 2).

Cin cu khai kién: Ngay 30/5/2008 ba T va 6ng Nguyén Vian B, ba To Thi
H1 c6 ky hop dong chuyén nhugng nha, dat tai thira 735, to ban d6 s6 16, khu vuc
2, phuong V, thanh phd V, tinh Hau Giang; ba da giao du tién cho 6ng B, ba H1.
Thang 6/2008 ba c6 md quan nudc giai khat (thué ngudi ban). Bén thang 02 nam
2013, ba stra lai can nha; gia dinh ba 6 nguo1 ¢ trong can nha nay. Ngay 11/5/2021,
cong chire dia chinh phudng V, thanh Phd V dén 1ap bién ban vi pham hanh chinh
vé linh vuc dat dai doi voi ba, do da c6 hanh vi lan chiém dat ctia cong ty C phan
D1 (1a phan dit ba da nhan chuyén nhuong cua ong B, ba H1).

Ngay 18/5/2021, Phé chu tich ty ban nhan dan thanh phd V ban hanh Quyét
dinh sb 1558 xir phat s6 tién 30 triéu déng va budc khic phuc hau qua 1a “Budc
khoi phuc lai tinh trang ban dau cua dat truge khi vi pham; tra lai d4t 1an chiém”.
Ngay 28/12/2021, Chu tich UBND thanh phd V thu héi, hay bé quyét dinh xu
phat s6 1558, ngay 30/12/2021 dya vao bién ban vi pham hanh chinh sb 01 lap
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ngay 11/5/2021 Chu tich UBND thanh phd V, ban hanh quyét dinh s 7464 Quyét
dinh 4p dung bién phap khac phuc hau qua.

Dat ba T d3 nhan chuyén nhuong hop phap, gia dinh ba T da tam tra va ¢
tur trudce to1 gio, khong co x¢ tole, chiém dat nhu dai dién Cong ty D1 da trinh bay
tai phién doi1 thoai.

Nguoi dai dién theo 11y quyén ciia nguoi bi kién Chii tich UBND thanh phé
V trinh bay: Déi véi viéc ngudi khai kién dé nghi ngudi bi kién rat cac quyét dinh
hanh chinh bi kién thi nguoi bi kién khong d(‘A)ng y, do da thuc hi¢n dung trinh tu,
thu tuc. Cu thé:

- Vé thoi hiéu xir Iy vi pham va thoi han ban hanh quyét dinh xir phat vi
pham hanh chinh: Can ct diém a, khoan 1 Diéu 6 Luat Xir 1y vi pham hanh chinh
nam 2012 quy dinh thoi hi¢u xtr 1y vi pham hanh chinh, thi hanh vi vi pham hanh
chinh trong linh vuc dét dai 1a 02 nim. Nam 2011, UBND tinh H ban hanh Quyét
dinh s6 47/QD-UBND vé viéc giao dat (dot 1) cho Cong ty Co phan D1 dé thuc
hién dy an Khu dan cu phat trién d6 thi khu vuc 2 va 3, phuong V, thanh phé V
(giai doan 1), tinh Hau Giang. Ngay 17 thang 02 ndm 2011, Phong Tai nguyén va
Moi truong phdi hop UBND phuong V giao dat cho Cong ty Co phan P1, dién
tich 118.239,80m?, to ban do sb 15, 16, 17 tai phuong V, thanh phd V dé sir dung
vao muc dich thuc hién du an: Khu dan cu phat trién d6 thi khu vuce 2 va 3 phudng
V, thanh ph6 V. Pén thang 5 nam 2013, ba T tir phuong IV vé chiém sir dung
phan dat c6 dién tich 416,2m? cia Cong ty C6 phan D1 cho dén nay va di hét thoi
hiéu xu ly vi pham hanh chinh. Ngay 30 thang 12 nam 2021, Chu tich UBND
thanh phd V ban hanh Quyet dinh s 7464/QD-KPHQ vé ap dung bién phap khic
phuc hiu qua d6i voi ba H6 Thach T 1a dung theo quy dinh tai Diéu 28, khoan 2
Piéu 65 va Diéu 85 Luat X 1y vi pham hanh chinh nim 2012,

Do ba T khong tuy nguyén chip hanh Quyét dinh s6 7464/QD-KPHQ nén
Chu tich UBND thanh phé V ban hanh Quyét dinh s6 1034/QD-CCXP ngay 25
thang 3 nam 2022 vé viée Cudng ché budc thuc hién bién phap khac phuc hau
qua 1a dung theo quy dinh.

- Vé Thoi han ra quyét dinh ap dung bién phép khdc phuc hdu qua:

Can ctr khoan 2 Piéu 65 Luat Xur 1y vi pham hanh chinh “Poi voi truong
hop quy dinh tai cac diém a, b, ¢ va d khoan 1 Diéu nay, nguoi co tham quyén
khong ra quyet dinh xir phat vi pham hanh chinh nhung cé thé ra quyét dinh tich
thu sung vao ngdn sach nha nwoc hodc tiéu huy tang vat vi pham hanh chinh thugc
loai cam lwu hanh va dp dung bién phdp khdc phuc hdu qua quy dinh tai khodn 1
Diéu 28 cia Ludt nay. Quyét dinh phai ghi ré Iy do khéng ra quyét dinh xi phat
vi pham hanh chinh; tang vt bi tich thu, tiéu hiy; bién phdp khdc phuc hdu qud
dwoc dp dung, trach nhiém va thoi han thuc hién”. Ngay 30 thang 12 nam 2021,
Chu tich UBND thanh phd V ban hanh Quyét dinh s6 7464/QD-KPHQ vé Ap
dung bién phap khic phuc hiu qua dbi véi ba HO Thach T 1a dung theo quy dinh
ctua Luat xtr ly vi pham hanh chinh.


https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tuy%E1%BB%81n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tuy%E1%BB%81n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20d%E1%BA%A7u%20kh%C3%AD
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20v%C3%A0%20X%C3%A2y%20l%E1%BA%AFp%20D%E1%BA%A7u%20kh%C3%AD%20S%C3%A0i%20G%C3%B2n
https://trolyao.toaan.gov.vn/l%20link/o%20ph%C6%B0%E1%BB%9Dng%20V,%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20v%C3%A0%20X%C3%A2y%20l%E1%BA%AFp%20D%E1%BA%A7u%20kh%C3%AD%20S%C3%A0i%20G%C3%B2n
https://trolyao.toaan.gov.vn/l%20link/o%20ph%C6%B0%E1%BB%9Dng%20V,%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20ph%C6%B0%E1%BB%9Dng%20V,%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20ph%C6%B0%E1%BB%9Dng%20V,%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tuy%E1%BB%81n
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%90%E1%BA%A7u%20t%C6%B0%20v%C3%A0%20X%C3%A2y%20l%E1%BA%AFp%20D%E1%BA%A7u%20kh%C3%AD%20S%C3%A0i%20G%C3%B2n
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20H%E1%BB%93%20Th%E1%BA%A1ch%20Tuy%E1%BB%81n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20khu%20v%E1%BB%B1c%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Tuy%E1%BB%81n
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20H%E1%BB%93%20Th%E1%BA%A1ch%20Tuy%E1%BB%81n%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20khu%20v%E1%BB%B1c%202,%20ph%C6%B0%E1%BB%9Dng%205,%20th%C3%A0nh%20ph%E1%BB%91%20V%E1%BB%8B%20Thanh,%20t%E1%BB%89nh%20H%E1%BA%ADu%20Giang

Quyét dinh s6 1096/QD-UBND ngay 04 thang 4 nim 2022; Quyét dinh sb
7464/QD-KPHQ ngay 30 thang 12 nam 2021; Quyét dinh sb 1034/QD-CCXP
ngay 25 thang 3 nam 2022 cua Chu tich UBND thanh phd V d3 ban hanh ding
tham quyén, dung hinh thirc va vé trinh ty, tha tuc ban hanh Quyét dinh.

- Vé néi dung ciia Quyét dinh s6 1096/QD-UBND; Quyét dinh sé 7464/0QD-
KPHQ; Quyét dinh s6 1034/QD-CCXP: Theo hd so thé hién, ba H6 Thach T c6
hanh vi chiém dat phi nong nghiép dién tich 416 ZOm ctia Cong ty C6 phan D1
d3 dugc UBND tinh H giao dét tai Quyét dinh s6 47/QD-UBND ngay 14 thang
01 nam 2011. Do do, Chu tich UBND thanh phd V can ctr diém a khoan 4 va
khoan 5 Piéu 14 ctia Nghi dinh s6 91/2019/ND-CP cta Chinh phi 4p dung bién
phap khic phuc hau qua theo quy dinh tai diém a khoan 7 Piéu 14 Nghi dinh s6
91/2019/ND-CP va Diéu 28, Piéu 70, Piéu 85, Diéu 87 cua Luat xu ly vi pham
hanh chinh (stra d6i, bd sung nam 2020); Piéu 33 Nghi dinh s6 166/2013/ND-CP
ngay 12 thang 11 nam 2013 cta Chinh phu quy dinh vé cudng ché thi hanh quyét
dinh xtr phat vi pham hanh chinh 1a ding quy dinh cta phap luat.

Do d6, viéc ba HO Thach T yéu cau huy bo Quyét dinh s6 1096/QD- UBND
ngay 04 thang 4 nam 2022; Quyét dinh s6 7464/QD-KPHQ ngay 30 thang 12 nim
2021; Quyét dinh s6 1034/QD-CCXP ngay 25 thang 3 nam 2022 cua Chu tich
UBND thanh phd V 13 khong c6 co sé xem xét, giai quyét.

Nguoi bi kien Chu tich UBND tinh H vang mdt nén khong co trinh bay
nhing co van ban y kien: D61 voi Hanh vi vi pham hanh chinh va tham quyén ban
hanh Quyét dinh khac phuc hau qua doi véi ba H6 Thach T:

1. V& hanh vi vi pham hanh chinh: Ngay 16/3/2021, UBND phuong V phéi
hop Phong Quan 1y d6 thi, Phong Tai nguyén va Méi truong thanh phd V, Chi
nhanh Vian phong Pang ky dat dai thanh phd V dé do dac, kiém tra hién trang, tai
budi 1am viéc ba T thong nhét sé liéu do dac ngay 23/7/2019. Ngay 26/3/2021,
Chi nhanh Vin phong Pang ky dat dai thanh phd V ¢6 Manh trich do dia chinh
s6 125-2021 thé hién dién tich nha, cong trinh ba T dang x4y dung trén phan dat
d3 giao cho Coéng ty (tong dién tich 416,2m?). Ngay 11/5/2021, Cong chirc dia
chinh phuong V, thanh phd V tién hanh 1ap Bién ban vi pham hanh chinh ddi véi
hanh vi vi pham ctia ba T 14n, chiém dat. Ngay 12/11/2021, Phé Chi tich UBND
thanh phd V 14p Bién ban xac minh tinh tiét ctia vu viéc vi pham hanh chinh ddi
v6i ba HO Thach T, da xac dinh 01 hanh vi chiém dat, Bién ban vi pham hanh
chinh s6 01/BB-VPHC ngay 11/5/2021 do Céng chirc dia chinh - Xay dung - Do
thi - Moi truong phuong V, thanh phd V 1ap ghi 1 “lan, chiém dat” 13 thira hanh
vi “lan dat”. Viéc ba HO Thach T tu y sir dung phan dit c6 dién tich 416,2m?, muc
dich sir dung dé xay dung nha ¢ va budn ban quan nude giai khat trén phan dat da
dugc ban giao cho Cong ty C6 phan P1 tai Quyét dinh s6 47/QD-UBND ngay
14/01/2011 dé thuc hién dy 4n Khu dan cu P va 3 phuong V, thanh phd V, tinh
Hau Giang ma khong dugc Cong ty cho phép 1a hanh vi chiém dat theo quy dinh
tai diém b khoan 2 Piéu 3 Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 cua
Chinh phu vé xir phat vi pham hanh chinh trong linh vuc dat dai. Vi pham quy
dinh tai diém a khoan 4 va khoan 5 Diéu 14 Nghi dinh s6 91/2019/ND-CP ngay
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19/11/2019 ctia Chinh phui vé& xtr phat vi pham hanh chinh trong linh vic dat dai,
bi 4p dung hinh thtrc xtr phat, bién phap khic phuc hau qua nhu sau: Hinh thirc
xt phat chinh: “Phat tién tir 20.000.000 dong dén 40.000.000 dong ddi véi dién
tich dat 14n, chiém dudi 0,05 héc ta” va ap dung bién phap khic phuc hau qua
“Bugc khoi phuc lai tinh trang ban dau cua dat trude khi vi pham va budc tra lai
dat da 14n, chiém” theo quy dinh tai diém a khoan 7 Diéu 14 Nghi dinh sd
91/2019/ND-CP ngay 19/11/2019 cua Chinh phu 1a dung quy dinh. Qua lam viéc
ba T cho rang ba khong chiém dat v6i 1y do phan dién tich dat ba T dang st dung
d3 nhan chuyén nhuong cua dng Nguyén Vin B (vo 1a ba To Thi H1); Hop dong
dugc UBND phuong V cong chiing, chirng thuc ngay 30/5/2008 nhung khi Nha
nudc thu hoi dat giao cho Cong ty C6 phan D1 Gon thi ba T chua dugc bdi thuong,
hd tro va tai dinh cu theo quy dinh. Tuy nhién, cin cir theo khoan 4 Piéu 146 Nghi
dinh s6 181/2004/ND-CP ngay 29/10/2004 ctia Chinh phii hudng din thi hanh
Luat Dat dai nam 2003 quy dinh: “4. Hop dong chuyén doi, chuyén nhuong, thué,
thué lai QSD dat; hop dong hoic vin ban ting cho QSD dat; hop dong thé chép,
bao lanh, gop vén béng QSD dat c6 hiéu lyc ké tir thoi diém dang ky tai Vin
phong dang ky QSD dat. Thu ty vu tién thanh toan nghia vu lién quan dén QSD
dat duoc xéac dinh theo thir tu dang ky tai Van phong dang ky QSD dat”. Mat du
6ng B va vo 1a ba H1 da ky Hop dong chuyen nhuong phan dat néu trén cho ba T
nhung ba T chua lam thi tuc ding ky cép Gidy chimg nhan QSD dat theo quy
dinh, tai thoi dlem bi anh hudng du an 6ng Nguyén Vin B dung tén Gidy ching
nhan QSD dat sé 00834 ngay 07/8/2003, do d6 theo quy dinh tai Diéu 8 va Diéu
18 Nghi dinh s6 197/2004/ND-CP ngay 03/12/2004 ctia Chinh phu thi Uy ban da
phé duyét boi thudng, hd tro cho 6ng Nguyén Van B (ngudi dung tén trén Gidy
chtng nhan QSD dit) 1a dung d6i tuong.

Viéc 1ap bién ban vi pham hanh chinh, 1ap bién ban x4c minh tinh tiét cua
vu viéc vi pham hanh chinh va ban hanh quyét dinh khac phuc hau qua ddi véi ba
Ho6 Thach T da thuc hién dung trinh tu, thi tuc, dung tham quyén va dung hinh
thire. Khong thong nhat yéu cau khoi kién ctia ba T. Pé nghi Toa an gitt nguyén
cac quyét dinh hanh chinh bj kién.

Nguoi ¢6 quyén loi, nghia vu lién quan Cong ty c6 phan D1 ¢é nguwoi dai
dién trinh bay: Ching t6i di duoc giao dat thuc dia nam 2011, thoi diém do6 co
nha va khong c6 ai , ching t6i d san lip mat bang xong, rao tole lai hét tat ca
dat nhung nam 2013 thi tam ngung hoat dong nhung dén nam 2016 quay lai khoi
dong lai dy 4n thi thdy d bi d& tole va c6 bén ba T & d6, d6 13 hanh vi chiém dit.
Pit chung toi da thuc hién bdi thuong xong. Trude ddy chung t6i ciing co ¥ kién
thoa thuan nhung bén gia dinh ba T khong hop tac.

Nguoi ¢6 quyén loi, nghia vu lién quan Chi cuc Thi hanh dn dan s thanh
phé Vi Thanh, tinh Hau Giang co nguoi dai dién trinh bay: Khéi kién caa ba T
khong lién quan dén qua trinh thi hanh 4n. Tuy nhién, qua xem xét ho so thi hanh
an ctia 6ng B va ba H1, da c6 thong bao cam chuyén dich tai san nhung 6ng B, ba
H1 van thyc hién chuyén nhuong 1a khong dung quy dinh. Sau d6 c6 théng bao
thu hoi dat, dat van do ong B, ba H1 dung tén nén phé duyét bdi thuong cho ong
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B, ba H1. Theo chi dao chuyén s tién bdi thuong cua ong B, ba H1 dé thi hanh
an cho ngudi duoc thi hanh an, s tién bdi thudng mic du khong du thi hanh an
nhung d3 chia nho theo ty 1& va ngudi duge thi hanh an ciing ddng y. Thi hanh an
c6 hudng din ba T khai kién 6ng B, ba H1 bang vu kién khac.

Tai ban 4n Hanh chinh so tham s6 15/2023/HC-ST ngay 19/6/2023 ciia
Toa an nhan dan tinh Hju Giang da tuyén xiu:

Can cir vao:
Céc Diéu 30, Dicu 32, Diéu 116, Dicu 158, diém a khoan 2 Piéu 193, Dicu
206, biéu 348 cua Luat to tung hanh chinh 2015;

Khoan 1 Diéu 18, khoan 2 Piéu 21, Biéu 27, Dicu 29, Piéu 30, Dicu 32,
biéu 36, Diéu 38, Dicu 39, Diéu 41 cua Luat khi€u nai nam 2011;

Diéu‘28, Khoan 2 Piéu 38, khoan 2 Piéu 65, Diéu 85, biéu 86, diém a
khoan 1 Diéu 87 cua Luat Xt 1y vi pham hanh chinh 2012;

Nghi dinh 5O 166/2013/ND-CP ngay 12 thang 11 nam 2013 cta Chinh phu
quy dinh vé cudng ché thi hanh quyét dinh xtr phat vi pham hanh chinh;

Nghi dinh 97/2017/ND-CP ngay 18/8/2017 ctia Chinh phu1 vé Stra doi, bo
sung mot s6 diéu ctia Nghi dinh s6 i dinh 81/2013/ND-CP" 81/2013/ND-CP19
thang 7 nam 2013 ciia Chinh phu quy dinh chi tiét mot sé diéu va bién phap thi
hanh Ludt xtr Iy vi pham hanh chinh

Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 ciia Chinh phu vé xir phat
vi pham hanh chinh trong linh vuc dat dai.

Nghi dinh s 118/2021/ND-CP ngay 23 thang 12 nim 2021 ctia Chinh phu
(Nghi dinh thay thé Nghi dinh s i dinh 81/2013/ND-CP" 81/2013/ND-CP19
thang 7 nim 2013 ctia Chinh phu quy dinh chi tiét mot sé diéu va bién phap thi
hanh Luat Xt 1y vi pham hanh chinhNghi dinh s6 i dinh 97/2017/ND-CP"
97/2017/ND-CP18 thang 8 nim 2017 cta Chinh phu stra d6i, bd sung mét sb diéu
ctia Nghi dinh s i dinh 81/2013/ND-CP" 81/2013/NP-CP19 thang 7 nim 2013
ctiia Chinh phii quy dinh chi tiét mot s6 diéu va bién phap thi hanh Luat Xt 1y vi
pham hanh chinh;

Nghi quyét so 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong

vu Qubc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung 4n
phi va 1¢ phi Toa an.

Tuyén xu:

Bac yéu cau khoi kién cua ba Ho Thach T vé viéc yéu cau Toa an huy cac
Quyet dinh hanh chinh s6 1096/Qb-UBND ngay 04 thang 4 ndam 2022 cua Chu
tich Uy ban nhan dan thanh phd V vé viée giai quyét khiéu nai ciia ba H6 Thach
T (1an dau); Quyét dinh s6 7464/QD-KPHQ ngay 30 thang 12 nim 2021 ctia Cha
tich Uy ban nhan dan thanh phd V vé ap dung bién phap khic phuc hiu qua; Quyét
dinh s6 1034/QD-CCXP ngay 25 thang 3 nim 2022 ctia Chu tich Uy ban nhan
dan thanh phé V vé Cudng ché budc thuc hién bién phap khic phuc hau qua;
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Quyét dinh s6 1618/QD-UBND ngay 21/9/2022 ctia Chu tich UBND tinh H vé
viée giai quyét khiéu nai déi voi ba H6 Thach T (lan 2).

o Ghi nhan sy tu nguyén cua Cong ty cd phan D1 hd tro chp ba HO Thach T
s0 tién 300.000.000d6ng (Ba tram tri¢u dong), ba T dugc nhan so ti,én nay tai Cuc
thi hanh an dan sy tinh Hau Giang khi thuc hién di doi tai san tra dat lai cho Cong
ty bl.

Ngoai ra 4n so tham con tuyén vé an phi va quyén khang céo theo quy dinh.

Ngay 28/6/2023, ba Hb Thach T c6 don khang cao khong dong ¥ y vdi ban
an so tham va cho rang ban 4n so tham khong phu hop voi cac tinh tiét khach
quan clia vu an va ¢6 vi pham nghiém trong thii tuc t6 tung.

Tai phién toa, ba T giit nguyén yéu cau khang cdo.
Trong phan tranh luan:

Ngueoi bao vé quyén loiich hop phap cua nguoi khoi kién Luat su Lé Quang
b trmh bay: Vé tb tung, cap so tham c6 vi pham vé to tung vé viéc tong dat van
ban t6 tung cho nguoi co nghia vu lién quan, khong co y klen ciia ngudi c6 quyén
loi nghia vu lién quan trong hd so vu an. Vé ndi dung, cap so tham xac dinh thoi
diém ba T chiém dat 1a nam 2013, 1a thoi diém phét hién vi pham nén 4p dung
diém a khoan 7 Piéu 14 Nghi dinh 91/2019/ND-CP ngay 19/11/2019 ctia Chinh
phu 13 khong ¢6 co s¢ va cap so tham thy 1y vu an hanh chinh hoa quan hé dan su
1a khong dung vé ban chat vu an. Phia nguoi khai kién chimg minh dugc ¢6 qua
trinh st dung dat tir ndm 2008 theo trang 2 ctia ban khai s6 178 ngay 09/02/2023
ctia ngudi bi kién UBND thanh phé V va bién ban ddi thoai tai thanh phd V ngay
05/4/2023 nhung khong duoc cap so thim danh gia, xem xét 13 bat loi cho ba T,
Theo quan diém cua phia nguoi khoi kién, vu an nay la tranh chap dan sy vi dat
dai da dugc cap glay ching nhan quyén str dung dat cho Cong ty co phan B1 nim
2011 nén tham quyén giai quyét tranh chip 1a cia Toa an, néu c6 tranh chép thi
Cong ty c¢b phan D1 phai khai kién dan sy doi lai dat va xir 1y trén dat c6 tai san
tai Toa an. Tir khi UBND thanh phé V giao dat cho Cong ty ¢6 phan P1 cho dén
nam 2013 thi cdc bén c6 nhiéu lan giai quyét tranh chap voi nhau, chinh quyén
biét rat rd gia dinh ba T da ¢ trén dat tir ndm 2008, chir khong phai moi phat hién
nam 2013 moi xir 1y 1 thiét thoi cho nguoi dan. Viéc mua ban dat gitta ba T véi
6ng B, ba H1 d thyc hién xong viéc tra tién va da ban giao dat cho ba T st dung
lién tuc 6n dinh, c6 xac nhan viéc mua ban dat cua chinh quyén dia phuong, viéc
giao dat cho Cong ty cd phan D1 chi 1a trén glay, khong giao trén thuc dia nén
moi gy blrc xtc. Xét cong tAm 1a phai xét 16i ctia Uy ban céac cdp vi cong tac
quan 1y dat dai khong chat ché, nguoi dan chi thue hién theo. Cap so tham khéng
thu thap day du ching ctr vé ngudn gde dat va qua trinh st dung dét, viéc xac dinh
ba T 14n chiém vao thang 5/2021 13 khong phu hop véi cac ching ¢t néu trén nén
ngudi khoi kién khong dong ¥ voi cac quyét dinh bi kién. D& nghi Hoi dong xét
XU stra ban an so tham theo hudng chap nhan toan bo yéu cau khéi kién ciia nguoi
khéi kién.
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Nguoi khot kién ba HO Thach T bd sung: Yéu cau duoc nhan tién boi
thuong dé 6n dinh cudc song.

Bai dién Vién kiém sdt nhdn dan cdp cao tai Thanh pho Hé Chi Minh tham
gia phién toa phdt biéu quan dzem vé viéc gidi quyét vu an: V& thu tuc: Hoi dong
xét XU va nhitng nguoi tham gia td tung da thyc hién dung theo quy dinh ctia Bo
luat to tung hanh chinh, don khang cdo cua ngudi khai kién trong han luat dinh.
Vé noi dung: Béan an so tham xét xr ¢6 can cu, tir do dé nghi HO1 dé)ng xét XU
khong chap nhan yéu cau khang céo, giit nguyén Ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién’ cuiru cac tai liéu co trong hé so vu dn dup’c tham tra fai phién
toa va can cu vdo ket qua tranh tung tai phien toa phuc tham, quan diém cua vi
dai dién Vién kiém sat. Hoi dong xét xur nhan dinh:

[1] V& thu tuc t6 tung:

[1.1] Khéng cdo cua nguoi khdi kién ba Hb Thach T trong han luat dinh va
hop 1€ nén dugc Ho1 dong xét xir xem xé&t, gidi quyét theo trinh ty phuc tham.

[1.2] Tai phién toa phuc tham, nguoi dai dién hop phap cua Chu tich Uy
ban nhan dan tinh H ving mat c6 don xin xét xir vang mit; nguoi dai dién hop
phap cua Chu tich Uy‘ban nhan dan thanh phd V di duoc tridu tap hop 1¢ lan thir
hai. Do d6, can cur Biéu 225 Luat t6 tung hanh chinh, Toa an tién hanh xét xtr vu
an theo quy dinh cua phap luat.

[2] V& tham quyen giai quyet vu an, thoi hiéu, ddi twong khoi kién va ngudi
tham gia T4 tung, Toa cip so thim xac dinh 1a dung quy dinh phap luat.

[3] Vé ndi dung: Ba HO Thi T2 yéu cau Tda giai quyét hity cac Quyét dinh
Sau.
- Quyét dinh sb 1096/Qb-UBND ngay 04 thang 4 nam 2022 cua Chu tich

Uy ban nhan dan thanh phd V vé viéc giai quyét khiéu nai ctia ba H6 Thi T2 (1an
dau);

- Quyét dinh sd 7464/Qb-KPHQ ngay 30 thang 12 nam 2021 ctia Chu tich
Uy ban nhéan dan thanh phd V vé viéc ap dung bién phap khac phuc hau qua;

- Quyét dinh s6 1034/Qb-CCXP ngay 25 thang 3 ndm 2022 cua Chu tich
Uy ban nhan déan thanh phd V vé viéc cudng ché budc thuc hién bién phap khic
phuc hau qua;

_ - Quyét dinh s0 1618/QD-UBND ngay 21/9/2022 cta Chi tich UBND tinh
H veé viéc giai quyét khiéu nai do1 véi ba H6 Thi T2 (lan 2);
[4] Xét khang cdo cuia Nguoi khai kién ba HO Thi T2, xét thay:
~ [4.1] Ngay 30/5/2008, ba Hb Thi T2 ¢6 nhan ch}lyér} nhuong quyén sir dung
dat va nha cua 6ng Nguyen Vén B, ba To Thi H1, phén dat tai thira 735, dién tich
369,9m? toa lac tai khu V, phuong V, thanh pho V, tinh Hiu Giang; dugc Uy ban
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nhan dan phuong V. Ba T2 ndp hd so ding ky cip quyén st dung dit nhung bi tir
chdi; 1y do trudc d6 nam 2005 Chi cuc thi hanh an dan sy thi xa V ¢6 ban dé nghi
gui cac co quan chuyén mén vé viéc cdm chuyén dich tai san ddi v6i 6ng B va ba
H1 (BL 251) dé dam bao thi hanh ban an di c6 hiéu luc phéap luat. Nam 2008, Uy
ban thu hdi dat tai vi tri dat va nha cta 6ng B, ba H1 dé thuc hién dy an Khu dan
cu phat trién d6 thi khu vuc 2 va 3 phuong V, thi x3 V, Uy ban ban hanh quyét
dinh thu hdi dat ctia ba T2, sau d6 co quyét dinh diéu chinh tén chu st dung la
6ng B, ba H1 va bdi thuong tién cho ong B, ba H1. Sé tién nay dugc nop vao Chi
cuc thi hanh 4n dan sy thi xa Vi Thanh d¢ dam bao thi hanh ban 4n cua Toa an doi
véi ong B, ba H1. sau d6 ba T2 khiéu nai va dugc Chi cuc thi hanh 4n dan sy thi
x4 Vi Thanh huéng din ba T2 khoi kién ong B, ba H1 d¢é dam bao quyén loi nhung
ba T2 khong thuc hién.

Sau khi thuc hién thu hdi dat xong, Uy ban giao phan dét nay cho Cong ty
P1 lam dy an theo Quyét dinh s6 47 ngay 14/01/2011 ctia Uy ban nhan dén tinh
H, ba T2 d3 giao cin nha nay sau khi c6 quyét dinh ké bién; Xét thay, ba T2 ¢
phan thiét thoi trong viéc mua dat va nha cua 6ng B, ba H1 bi ké bién xur 1y tai
san thi hanh 4n nén Uy ban nhan dan thanh phd V dé xuat UBND tinh giao cho
ba T2 mot nén tai dinh cu tai phuong I, thanh phd V dé ba on dinh cudc séng. Do
du an cta cong ty chua thi cong toi can nha cua 6ng B, ba H1, theo ba T2 trinh
bay, naim 2013 ba vé ¢ va ban quan ca phé dén nay.

[4.2] Nhu vay phan dat c6 dién tich 416,2m? da duoc UBND thanh phd V
ban giao cho Cong ty C6 phan D1 dé thyc hién du 4n Khu dan cu P va 3, phuong
V, thanh phé V, tinh Hau Giang, sau do6 ba T2 dén xay nha dé mo quan nhung
khong duogc Cong ty cho phép 13 hanh vi chiém dét theo quy dinh tai diém b khoan
2 Piéu 3 Nghi dinh sé 91/2019/ND-CP ngay 19/11/2019 cua Chinh phu vé xir
phat vi pham hanh chinh trong linh vyc dat dai. Vi pham quy dinh tai diém a
khoan 4 va khoan 5 Piéu 14 Nghi dinh s6 91/2019/ND-CP ngay 19/11/2019 cua
Chinh phu vé xr phat vi pham hanh chinh trong linh vuc dat dai. Do ba T2 khdng
ty nguyén chap hanh Quyét dinh s6 7464/QD-KPHQ nén Chu tich UBND thanh
phd V ban hanh Quyét dinh s6 1034/QD-CCXP ngay 25 thang 3 nam 2022 vé
Cudng ché budc thuc hién bién phap khac phuc hau qua 1a ding theo quy dinh.

[4.3] Ba T2 cho rang dién tich dat trén ong B va ba H1 da ky Hop dong
chuyén nhuong cho ba nén ba dugc quyén sir dung va thuc hién cac quyén cia
minh. Tuy nhién, xet thay viéc chuyen nhuong gifta hai bén chua lam thu tuc dang
ky cap Gidy ching nhan QSD dat theo quy dinh. Tai thoi diém bi anh huong dy
an, ho ong Nguyén Vin B van dang dtng tén Gidy ching nhan quyen str dung dat
so 00834 ngay 07/8/2003. Do do, theo quy dinh tai Diéu 8 va Diéu 18 Nghi dinh
s6 197/2004/ND-CP ngay 03/12/2004 ctia Chinh pha thi UBND thanh phd V da
phé duyét boi thuong, hd trg cho ho ong Nguyén Vian B (ngudi ding tén trén Gidy
chtng nhan QSD dat) 1a dung d6i tuong.

[4.4] Trong qua trinh giai quyét khiéu nai, Uy ban nhan dan thanh pho \Y

d3 xem xét diéu kién va da cap cho ho ba T2 mot 16 dat dé on dinh cudc song va
Cong ty D1 tu nguyén hd tro cho ba T2 dé di doi tai san trong nha, tra lai dat cho
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cong ty véi sd tién 300 triéu dong 1a da dam bao quyén loi cia ba. Viéc ba thuc
hién giao dich sang nhuong QSD dit v&i vo chong 6ng B, ba H1 néu phat sinh
tranh chap thi khai kién dé duoc giai quyét thanh vu 4n dan su khac.

[5] T nhitng cin ct trén, xét Toa cap so thim khong chap nhan yéu cau
khoi kién cua ba T2 la ¢6 can ctr, dung phap luat; ba T2 khang cao nhung khong
cung cap duoc tai liéu, ching ctr nao khac so voi cap so tham, nén Hoi dong xét
xtr khong co co s dé chip nhan khang céo. Can giit nguyén ban an so tham.

[6] pé ngl}i cua dai dién‘Vién kiém sé,t nhan dan Cép cao tai phién toa la co
can cu, dugc chap nhan Hoi dong xét xtr chap nhan.

[7] Y kién dé nghi ca nguoi bao vé quyél} va loi ich hgp phap cua nguoi
khéi kién 1a khong cé can ctr nén khong dugce chap nhan.

(8] An phi hanh chinh phtic tham: Do khang cao khong dugc chap nhan nén

ba Ho Thi T2 phai chiu an phi theo quy dinh.

[9] Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khang
nghi c6 hi¢u luc phép luat ké tir ngay hét thoi han khang cao, khang nghi.

Vi cac lé trén;
QUYET PINH:

Can ctr khoan 1 diéu 241 Luat t6 tung hang chinh nam 2015,

1. Khong chap nhan khang céo ctia nguoi khoi kién ba H6 Thach T. Giit
nguyén Ban an hanh chinh so tham so6 15/2023/HC-ST ngay 15 thang 6 nam 2023
cta Toa an nhan dan tinh Hau Giang.

Ap dung:

- Khoan 1 Diéu 18, khoan 2 Diéu 21, Diéu 27, Diéu 29, Diéu 30, Diéu 32,
biéu 36, Diéu 38, Dicu 39, Diéu 41 cua Luat khi€u nai nam 2011,

- Dicu 28, Khoan 2 Diéu 38, khodn 2 Dicu 65, Diéu 85, Dicu 86, diém a
khoan 1 Diéu 87 cua Luat Xt 1y vi pham hanh chinh 2012;

- Nghi dinh s6 166/2013/ND-CP ngay 12 thang 11 nam 2013 cua Chinh
phu quy dinh vé cudng ché thi hanh quyét dinh xtr phat vi pham hanh chinh;

- Nghi dinh 97/2017/ND-CP ngay 18/8/2017 cta Chinh phua vé Stra d6i, bo
sung mot sé diéu ciia Nghi dinh s6 i dinh 81/2013/ND-CP" 81/2013/ND-CP19
thang 7 nam 2013 ctia Chinh phu quy dinh chi tiét mot sé diéu va bién phap thi
hanh Luat xtr Iy vi pham hanh chinh

- Nghi dinh s0 91/2019/ND-CP ngay 19/11/2019 ctia Chinh phu vé xir phat
vi pham hanh chinh trong linh vuc dat dai.

- Nghi dinh s6 118/2021/ND-CP ngay 23 thang 12 nam 2021 cta Chinh
phu (Nghi dinh thay thé Nghi dinh s6 i dinh 81/2013/ND-CP" 81/2013/ND-CP19
thang 7 nim 2013 ctia Chinh phu quy dinh chi tiét mot sé diéu va bién phap thi
hanh Luat Xt 1y vi pham hanh chinhNghi dinh s6 i dinh 97/2017/ND-CP"
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97/2017/ND-CP18 thang 8 nim 2017 cta Chinh phu stra d6i, bd sung mot sb diéu
cua Nghi dinh s6 i dinh 81/2013/ND-CP" 81/2013/ND-CP19 thang 7 nam 2013
ctia Chinh phti quy dinh chi tiét mot s6 diéu va bién phap thi hanh Luat Xt Iy vi
pham hanh chinh;

- Nghi quyét sb 326/2016/UBTVQHI14 ngay 30/12/2016 ctua Uy ban
thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va 1€ phi Toa an.

Tuyén xu:

1.1 Béc yéu cau khoi kién cua ba Hb Thach T vé viéc yéu cau Toa an hiy
cac Quyet dinh hanh chinh s6 1096/Qb-UBND ngay 04 thang 4 nam 2022 cua
Chu tich Uy ban nhan dan thanh pho V vé viéc giai quyét khiéu nai ctia ba Ho
Thach T (1an dau) Quyét dinh s6 7464/Qb-KPHQ ngay 30 thang 12 nam 2021
ctia Chit tich Uy ban nhan dan thanh phé V vé ap dung bién phéap khac phuc hau
qua; Quyét dinh s6 1034/QD-CCXP ngay 25 thang 3 nim 2022 caa Chu tich Uy
ban nhan dan thanh phd V vé Cudng ché budc thuc hién bién phap khic phuc hau

qua, Quyét dinh s6 1618/Qb-UBND ngay 21/9/2022 cua Chu tich UBND tinh H
vé viéc giai quyét khiéu nai d6i voi ba HO Thach T (1an 2).

1.2 Ghi nhén sy ty nguyén ctia Cong ty c¢6 phan P1 hd trg cho ba Ho Thach
T s6 tién 300.000.000 dong (Ba trim triéu dong), ba T duoc nhan sd tién nay tai
Cuc thi hanh an dan sy tinh Hau Giang khi thuc hién di doi tai san tra dét lai cho
Cong ty D1.

_ 2.Vé& an phi Hanh chinh phuc tham: ba HO Thach T phai chiu 300.000
dong; dugc khau trur so tién tam ing &n phi da ndp theo bién lai thu tién so
0000005 ngay 28/6/2023 ctua Cuc Thi hanh an dan sy tinh Hau Giang.

3. Céc quyet dinh khac cuia ban &n so tham khdng c6 khang céo, khéng nghi
cd hiéu luc phap luat ké tir ngay hét thoi han khang cao, khang nghi.

An xir phic tham c6 hiéu lyc thi hanh ké tir ngay tuy@n an./.

THANH VIEN HOI PONG THAM PHAN - CHU TQA PHIEN TOA

Tran Thi Thu Thiay Nguyén Thi Cuc Lé Vin An
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