TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH DPéc 1ap - Tu do - Hanh phiic

Ban 4n s6: 542/2021/KDTM-PT

Ngay: 21/6/2021

V/v tranh chap hop ddng mua bén
hang hoa

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Thanh phan Hoi déng xét xir phic tham gom:

Thdm phén - Chii toa phién toa: Ong Ngd Thanh Nhan

Cdc Tham phdn: Ba Hoang Thi Bich Thao

Ba Phung Thi Nhu Mai

- Thir ky phién toa: Ba Hd Thi Kim Oanh

- Dai dién Vién Kiém sat nhén dan Thanh phé Ho Chi Minh tham gia
phién toa: Ba Nguyén Thi Mai Huong — Kiém sat vién.

Trong cac ngay 07, 16 va 21 thang 6 ndm 2021 tai tru s¢ Toa én nhan dan
thanh pho H6 Chi Minh xét xtr phuic tham cong khai vy an vé€ kinh doanh thuong

mai thu 1y s6: 25/2021/TLPT-KDTM ngay 17 thang 03 nam 2021 vé “Tranh
chap hop dong hgp mua béan hang héa”.

Do Ban an kinh doanh thuong mai so tham sé 05/2021/KDTM-ST ngay
02 thang 02 nam 2021 ciia Toa 4n nhan dan Quan 11, Thanh phd H6 Chi Minh
bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phtc tham sd: 1889/2021/QDXX-PT
ngdy 04 thang 5 nim 2021 va Quyét dinh hodn phién toa s6 4510/2021/QD-PT
ngay 18/5/2021 gitra cac duong su:

1. Nguyén don: COng ty Trach nhi¢ém hiru han Thuong mai T; dia chi:
S6 43 Puong s6 5, Khu phd M, phuong T, Quan H, Thanh phd H6 Chi Minh;

Nguoi dai dién hgp phap ctia nguyén don: Ba Ha Thi Kim N 1a nguoi dai
dién theo phap luat; c6 mat.

2. Bi don: Hop tac xa Xe du lich van tai thi cong co gidgi H; dia chi: So
276 duong M, Phuong H, Quan M, Thanh phé HO Chi Minh;

Nguoi dai dién hop phép cua bi don:

- Ba Nguyén Thi Nhu H; dia chi lién lac: Cian ho A09-28, Block A,
Chung cu G, 2225 H, Phuong S, Quan T, Thanh phd HO Chi Minh, 13 ngudi dai



dién theo uy quyén (vdn ban uy quyén ngy 12/4/2021); c6 mit ngay 07 va ngay
16 thang 6/2021.

- Ba Lé Thi Minh N; dja chi: 20/6 T, Phuong S, Quan M, Thanh phd Hb
Chi Minh, 14 nguoi dai dién theo Gy quyén (vin ban ty quyén s 04/UQ-HTX
ngay 17/06/2021); c6 mat ngay 21/6/2021.

Nguoi khang cdo: Hop tac xa Xe du lich van tai thi cong co giéi H
NOI DUNG VU AN:

Trong don khoi kién, ban tw khai, cac bién ban hoa gidi va tai phién toa,
nguwoi dai dién theo ity quyén ciia nguyén don trinh bay:

Ngay 31/12/2005, Céng ty Trach nhiém hiru han Thuong mai T (goi tit 13
“Cong ty T ) va Hop tac xa Xe du lich van tai thi cong co giéi H (goi tat 1a
“Hop tac xd H”) ky két Hop dong dai 1y ban 1é¢ xang dau sé6 04/XD/TH-
HP/2006, c6 ndi dung: Congty T ddng y giao va Hop tac xa H dong y nhan
lam dai 1y ban 1¢ xang dau véi hinh thic dai 1y bao tiéu hudng thu lao dai 1y, san
pham goém: Xang A92 va dau D.O, thu lao dai Iy duoc huong ddi véi xing 6 to
MO92 1a 200d/lit va d6i v6i dau diesel 0.5% 1a 200d/1it. Thoi han Hop dong 12
thang. Pia diém Hop tac xa H dat chi nhanh tram xang tai dia chi: B4/12 Quéc
16 1A, xa T, huyén B, Thanh pho H6 Chi Minh. Phuong thirc thanh toan: Cong
ty T ban san pham sd tién £0i dau cho Hop tac xa H tbi da khong qua
600.000.000 dong. Theo d6, mdi chuyén hang tiép theo vuot qua s tién gbi dau
thi Hop tac xa H phai thanh toan. Khoan no vuogt qua sb tién gbi dau thi Hop tac
x& H c6 nghia vu thanh toan trong thoi gian 15 ngay ké tir ngay doi chiéu cong
ng. Néu Hop tac xa H khong thanh toan dung han thi congty T ngung cung cap
san pham va Hop tac xa H phai chiu lai suat cham tra la 2%/thang d6i voi so tién
chim tra tai thoi diém thanh toan. S6 tién gbi dau 600.000.000 dong Hop tac xa
H c6 nghia vu thanh toan khi Hop dong dai 1y ban 1é xang dau hét hiéu luc. Pinh
ky hang thang hai bén s& tién hanh ddi chiéu cong ng phat sinh trong thang.

Trong qué trinh thyc hién hop dong, Hop tac x4 H cham thanh toan tién
hang, lién tuc ng tién hang va xin kéo dai thoi gian thanh toan. Hai bén ky Phu
luc hop dong sb 01/2006, n¢i dung Phu lyc thoa thuan: Cong ty T df)ng y cho
Hop téc xa H no gbi dau thém 100. 000.000 dong, thanh 700.000.000 dong (Bay
tram triéu dong) va khong tinh 1ai tién ng gbi dau dén khi cham dut hop dong;
Hop tac x4 H phai tra Ngy sb tién no con lai 1a 1.081.126.260 dong (Mot ty
khong tram tam muoi mét triéu mot tram hai muoi sau nghin hai tram sau muoi
ddng); Cong ty T con no lai s tién tinh don dén 02/01/2006 1a 3.500.000.000
ddng (Ba ty nim tram triéu dong); trong thoi han 03 thang, tinh tir 01/01/2006
dén 31/3/2006 Hop tac xi H phai tra hét no gbe va 1ai, 13i sudt tinh 2%/thang. T
ngay 01/01/2006 khi Hop tac xi H goi hang thi phai thanh toan Ngay cho tai xé
xe bon giao hang ctia Cong ty T day du sd tién chuyén hang khi nhan hang xong.

Nhung Hop tac xa H luon vi pham nghia vu thanh toan, khong thanh todn
tién hang, do d6 Cong ty T va Hop tac xa H lién tuc ky cac Phu luc Hop dong sb
02/2006 ngay 31/3/2006, Phu luc Hop dong sé 03/2006 ngay 07/8/2006, Phuy luc



Hop dong sb 04/2006 ngay 31/12/2006 dé xac nhan s6 ng méi, 13i suat 2% va
thoi han tra no.

Ngay 31/12/2006, Cong ty T va Hop tac xa H ky Hop dong dai 1y ban 1é
xang dau s6 01/XD/TH-HP2007 tlép tuc cung cdp hang hoa 1a ‘mat hang xang
dau. Ngay 31/3/2007, hai bén tiép tuc ky Phu luc hop ddng sb 01/2007 ngay
31/3/2007, ndi dung: Cong ty T dong y cho Hop tic x& H no gbi dau
700.000.000 dong, khéng tinh 13i tién ng gdi dau dén khi cham dat hop dong,
khi hai bén chidm dit hop dong thi Hop tac xd H phai thanh toan Ngay sé no nay
cho Cong ty T; s no truot gia cii thang 4/2006, thang 8/2006, thang 3/2007 va
1ai phat sinh thang 3/2007 cong don 1a: 3.569.093.156 dong (Ba ty nim trim sau
muoi chin triéu khong trim chin muoi ba nghin mét trim nim muoi sau dong);
tong s6 ng Hop tac xa H con no 1 16.527.520.146 dong (Muoi sau ty nam tram
hai muoti bay triéu nam tram hai muoi nghin mét tram bon muoi sau dong) S
no nay néu Hop tac xa H chua thanh toan hét thi 14i suat tinh 2%/thang. Tat ca
cac khoan ng qua han nay bén Hop tac xa H phai thanh toan dut diém cho bén
Cong ty T trong thang 7/2007.

Sau khi két thiic Hop dong 01/XD/TH-HP2007, do Hop tac xa H lién tiép
khong thanh toan tién hang, tién 1di cham tra, hai bén khong tiép tuc hop tac
mua ban xing xau. Phia Cong ty T nhiéu lan yéu cau thanh toan no thi ba Bui
Thi D 1a Chu tich ho1 dong quan tri - Giam dbc cua Hop tac xa H Xin khét no.
Do tin tuong ba D 1a Chu tich Hoi dong quan tri ¢6 chiric danh quan 1y Hop tac
x& H va giao tiép khéo 1éo nén Cong ty T tiép tuc cho khat no.

Tir cudi nam 2007 dén nam 2011, phia Cong ty T nhiéu lan lién lac, yéu
cau Hop tac x4 H tra no nén vao ngay 31/10/2011 ba D d4 ky xac nhan Bang dbi
chiéu cong no nhimg khoan tién ma Hop tac xd H con ng Cong ty T sé tién
12.881.179.220 ddng.

Sau do, Hop tac xa H lai cb tinh khong tra ng mic du Cong ty T nhiéu lan
yéu cau tra no. Den ngay 29/6/2019, trén Bang d6i chiéu coéng ng ngay
31/10/2011 ba D tlep tuc viét tay vao bén dudi xac nhan con ng Cong ty T sd tién
12.881.179.220 dong ma Hop tac xd H da ky ngay 31/10/2011, nhung khong xac
nhan ap dung murc 13i sudt 2%/thang trén s tién cham tra.

Do thiy phia Hop tac xd H khong c6 thién chi tra ng lai khong dong y
murc 13i sudt ma cac bén da thoa thuan trong cac ban Hop dong nén Cong ty T
khoi kién ra Toa.

Nay Cong ty T yéu cau Hop tac xa H phai tra cho Cong ty T mot 1an s6
ng gdoc va 13i sau khi an co hiéu luc phap luat, cu thé:

- S6 tién ng gdc 1a 12.881.179.220 dong (muoi hai ty tam trim tdm muoi
mdt triéu mot trim bay muoi chin nghin hai trim hai muoi dong);

- Vé tién 14i do cham thanh toan: Tai cac ban Hop dong va Phu luc hop
déng ma Cong ty T ky voi Hop tac xa H, hai bén thoa thudn muc lai suat
2%/thang trén s tién hang cham thanh todn, tinh dén khi thanh toan hét no. Tuy
nhién, phia bi don khong chip nhan tra no, ciing khong dong y v6i muce 13i suat
trén. Do d6, tai phién toa hom nay, nguyén don yéu cau Toa an tinh theo mirc 13i



suit no qua han trung binh trén thi truong tai thot diém thanh toan tuong tng
voi thoi gian ma bi don chdm tra tir 16/11/2011 dén ngay 02/02/2021 theo quy
dinh tai Biéu 306 Luat Thuong mai nam 2005.

Trong cdc ban tu khai, bién ban hoa giai va tqi phién toa, nguoi dai dién
theo 1y quyén ciia bi don trinh bay:

Hop tac xa H xac nhan da ky két voi Cong ty T cac ban Hop dong dai ly
ban 1¢ xing dau sé 04/XD/TH-HP/2006 ngay 31/12/2005, Phy luc hop dong sb
01/2006 ngay 02/01/2006, Phu luc hop dong sb 02/2006 ngay 31/3/2006, Phu
luc hop ddng s6 03/2006 ngay 07/8/2006, Phu luc hop dong sd 04/2006 ngay
31/12/2006 va Hop dong dai 1y ban 1¢ xing dau sd 01/XD/TH-HP2007 ngay
31/12/2006, Phy luc hop dong sb 01/2007 ngay 31/3/2007 véi ndi dung nhu
nguyén don da trinh bay.

Hop tac xa H xac nhén van con no tién hang Cong ty T nhung khong thé
xéac dinh con s6 chinh x4c. Nguyén don khong cung cap cac Hoa don, ching tu
mua ban dé d6i chiéu cong ng voi1 Hop tac xa H duge quy dinh tai Piéu 5.2.2
trong Hop dong dai 1y ban 1¢é xang dau. Tai Piéu 5.2.2 trong Hop dong dai ly
ban 1¢ xing dau di néu rd: "SH lwong mua ban 13 sb luong hang hoa thuc té giao
nhan gitta hai bén thé hién trén Hoa don Gia tri gia ting do bén A phat hanh do
d6 Hoa don Gia tri gia tang 1a ching cir dé kiém chtng s liéu sé luong hang
hoa da thanh toan cho Cong ty T, d6ng thoi phai c6 chit ky nhan cua chi dai ly
hodc nguoi uy quyen hop phap tai 6 nguoi nhan hang", thi moi c6 can ctr xac
dinh chinh xac s6 tlen no gbc va tién 13i cham tra. Do khong c6 hoa don, ching
tir dé xac dinh s6 tién ma Hop tac xd H con no 13 bao nhiéu.

Péi voi Ban dbi chiéu cong no va Phy lyc tinh 14i ngay 31/10/2011, bi
don x4c nhan dung 1 chit ky va chit viét ciia ba Bui Thi D. Tuy nhién viéc ba D
phai ky vao Bang d6i chiéu cong ng nay 1a do Cong ty T dung ap luc budc ba D
phai ky nhan. Va viéc ba D ky chi véi tu cach ca nhan, khong co dong diu cua
Hop tac xa H theo quy dinh nén khéng c6 gid tri phap 1y.

Do @06, viéc Congty T yéu cau Hop tac xa H thanh toan s tién no goc 13
12.881.179.220 dong va 13i suat cham tra theo quy dinh cta phap luat thi Hop
tac xa H khong ddng y. Bi don dé nghi Hoi dong xét xtr tam dung phién toa dé
yéu cau nguyén don cung cip cac héa don chimg tir mua ban. Khi c6 hoa don
chtng tir mua ban, nguyén don va bi don ngdi lai s& cung d6i chiéu cong no; néu
cac bén khong thong nhat thi Hoi dong xét xir mdi c6 co so dé xét xir vy an.

Tai Ban dn Kinh doanh thwong mai so tham sé 05/2021/KDTM-ST ngay
02 thang 02 nam 2021 ciia Toa dn nhdn ddn Qudn 11, Thanh phé Hé Chi Minh
da quyét dinh:

1. Chap nhan yéu cau ctia nguyén don.

2. Budc Hop tac xa Xe du lich van tai thi cong co gidi H tra cho Cong ty
Trach nhiém hiru han Thuong mai T s6 tién ng gdc 12.881.179.220 dong (mudi
hai ty tdm trim tAm muoi mot triéu mot trim bay muoi chin nghin hai trim hai
muoi hai déng) va tién 1ai cham tra 14.954.404.926 dong (Muoi bén ty chin



trdm nam muoi bdn triéu bén trim 1¢ bdn nghin chin trim hai muoi sau dong;
tong cong 1a 27.835.584.146 dong (hai muoi bay ty tam trim ba muoi 1am triéu
nam trim tam muoi bén nghin mot trim bén muoi sau déng) Ngy khi Ban 4n c6
hi€u luc c6 hiéu lyc phap luat.

Ké tir ngdy 03/02/2021, Hop tac xa Xe du lich van tai thi cong co gidi H
con phai tiép tuc tra 13i cho Cong ty Trach nhiém hiru han Thuong mai T theo
quy dinh tai Piéu 306 Luat Thuong mai nam 2005 cho dén khi thi hanh xong
viéc thanh toan tinh trén no gbc con phai tra.

Ngoai ra ban an con tuyén vé nghia vu chiu an phi, quyén khang céo va
nghia vu thi hanh an cua duong su.

Khéng dong ¥ voi quyét dinh ctia Ban an so thim, ngay 05/02/2021 Hop
tac xa Xe du lich van tai thi cong co gioi H nop don khang cao toan bo ban an so
tham, yéu cau Toa an cap phuc tham hily ban an so tham dé xét xur lai theo quy
dinh va dung tham quyén.

* Tai phién toa Phiic tham:

Bai di¢n nguoi khang cdo la ba Lé Thi Minh N trinh bay: Phia Hop tac xa
H 1a bj don giit nguyén yéu cau khang cdo vdi cac ndi dung cu thé nhu sau:

Tai phién toa so tham, bi don da yéu cau ddi chiéu chimg tir mua ban dé
xac dinh s6 no goc 13 bao nhiéu, nhung nguyén don khong dong y véi Iy do
khong con luu gitr tai liéu 1a khong phu hop trong truong hop cong no gitr cac
bén van con. Nhu vy nguyén don da khong chimg minh dugc yéu cau cua
minh.

Cap so tham chap nhan yéu cau ciia nguyén don budc bi don phai tra sd
tien ng gbéc 12.881.179.220 dong va tién 1di do cham thanh toan 13
14.954.404.926 d6ng, nhung khong diéu tra, xac minh 1am rd vé khoan tién ng
la 12.881.179.220 dong thé hién trén Bang doi chiéu cong ng ngay 31/10/2011.
Can cu phu luc Hop dong s6 01 va 02 ctia nam 2006 (but luc 53-56) thé hién
khoan t1en ng gbe dau tién chi c6 3.500.000.000 dong Nhung dén phu luc hop
ddng s6 03 va 04 nam 2006 (but luc 52) thi c¢d thé hién chi tinh i trén khoan
tién no gbc va khong tinh 1ai trén s tién truot gia. Do vay, khi nguyén don yéu
cau tiép tyuc tinh 13i trén s6 no 12.881.179.220 dong va cap so thim chap nhén 13
da tinh 13i chong 13i, khong ding thoéa thuan cia cac bén.

Trong khoang thoi gian ba D ky Bang ddi chiéu cong no va ky tai xac
nhan no thi ba D & tinh trang stc khoe khong 6n dinh (suy nhuoc than kinh —
suy nhuogc co thé), co tai liéu ndp bd sung tai phién toa phic thim gdm s6 kham
bénh, phiéu xét nghiém, don thudc.... Do vay khi ba D ky tén trén Bang dbi
chiéu cong ng ngay 31/10/2011 va tai ky xac nhan ng trong tinh trang khong du
nang lyc hanh vi ma khong c6 dong diu phap nhéan 1a nén khong c6 gia tri phap
ly.

Tir nhitng 1y do trén, bi don d& nghi Hoi ddng xét xir hity ban an so thim
dé diéu tra lai.



Dai dién nguyén don Cong ty T la ba Ha Thi Kim Ng trinh bay: Cac noi
dung khang cao cuta bi don 1a khong c6 co sd boi:

Khoan no tién mua ban giira 2 doanh nghiép phat sinh trong qué trinh giao
dich dién ra tir hon 10 nidm, vi tinh cam nén nguyén don dd nhiéu lan gia han
thanh toan cho bi don. Bi don da ky nhiéu bién ban xac nhan ng cho nguyén
don, néu khong dong ¥ khoan tién no gdc nao thi bj don phai yéu cau kiém tra
chung tir Ngy khi ky ddi chiéu no chir khong phai doi dén bay gio 1a 10 nam
sau. Viéc bi don dua yéu cau ddi chiéu ching tir khi toa an da dua ra xét xur 13
nham kéo dai viéc thanh toan ng cho nguyén don, khéng hop 1y. Pong thoi cac
chung tir vé mua ban gitta 2 bén dén hién nay nguyén don ciing khong con luu
gifr.

Viéc bi don khai do bénh nén khong tinh tao khi ky ddi chiéu cong no 1a
gian dbi boi 18 thir nhat tat ca cac bang xac nhin céng ng ma bi don ky déu
thong qua ké toan cua hai bén bi don va nguyén don kiém tra, th&r 2 bi don mot
lac diéu hanh nhiéu phép nhan trong d6 c¢6 Hop tac xa Xe du lich van tai thi
cong co gidi H va Cong ty TNHH 0td H — Trung tadm sat hach lai xe H thi khong
thé khong du sirc khoe.

Tur nhitng 1y do trén, nguyén don d& nghi Hoi ddng xét xir bac khang céo,
giit nguyén an so tham.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat bzéu viéc
tuan theo phdp ludt trong t6 tung dan sy cia nhitng nguoi tién hanh 16 tung,
nhitng nguwoi tham gia té tung va phat biéu y kién vé viéc giai quyét vu dn nhw
sau.:

Viéc chap hanh phéap luat to tung: Tai phién toa Hoi dong xét xir va cac
duong su da thuc hién ding cac quy dinh cua Bg luat To tung dan su vé phién
toa phuc tham.

Vé noi dung: Xét don khang cdo con trong thoi han khang cdo, c6 hinh
thire dung quy dinh. Noi dung yéu cau khang cao ma bi don trinh bay tai phién
tda 14 khong c6 co sé nén dé& nghi HDXX khong chip nhan yéu cau khang céo,
giit nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

Cdn cit vao cdc tdi liéu c6 trong hé so, 161 trinh bay ciia phia nguyén don
va bi don, y kién phat biéu cua dai dién Vién kiem sat, Hoi dong xét xu nhdn
dinh:

[1] Cap so tham thy 1y giai quyét vu an dung theo tham quyén, xac dinh tu
cach tham gia t6 tung ctia cac duong sy trong vu an la ding theo quy dinh cua
Phap luat To tung.

[2] Pon khang cdo ctia Hop tac xa Xe du lich van tai thi cong co gidi H
con trong thdi han khang céo, ¢ hinh thirc va ndi dung ding quy dinh nén dugc
chap nhan.



[3] Cén cir cac tai liéu co trong hd so, 101 trinh bay cta cac duong su co
co s& dé xac dinh nhu sau:

Tt ndm 2006, Hop tac xa H 12 dai 1y ban 1é xang dau cho Cong ty T can
ctr theo cac Hop ddng dai 1y ban 1& xdng dau sé 04/XD/TH-HP/2006 ngay
31/12/2006, Hop dong s6 01/XD/TH-HP/2007 ngay 31/12/2006 (goi tit 1a Hop
d6ng) va cac phu luc hop dong 01/2006, 02/2006, 03/2006, 04/2006 va 01/2007.
Theo d6 Hop tac xd H 1am dai 1y bao tiéu huong thu lao dai 1y, san pham gdm:
xing A92 va dau D.O, thu lao dai 1y duoc huong ddi véi xing 6 t6 M92 1a
200d/1it va doi v6i dau diesel 0.5% 1a 200d/lit. Phuong thirc thanh toan: COng ty
T ban gbi dau cho Hop tac xa H t6i da khong qua 700.000.000 déng. Khoan no
vuot qué s tién gbi dau thi Hop tac xa H co nghia vu thanh toan trong thoi gian
15 ngay ké tir ngay ddi chiéu cong ng. Néu Hop tac xa H khong thanh toan dung
han thi Cong ty T ngung cung cap san pham va Hop tac xa H phai chiu 13i suat
cham tra 1 2%/thang d6i véi sb tién cham tr tai thoi diém thanh toan. Néu xang
dau trén thi trudng co ting gia trong khi chua thanh toan no thi Hop tac xa H
phai chiu thém khoan tién tang gia tinh ra sd lit tai thoi diém thanh toan cho mbi
lit xang dau (goi 1a khoan tién trugt gia). S6 tién gbi dau 700.000.000 dong Hop
tac xa H c6 nghia vu thanh toan khi Hop dong dai 1y ban 1é xang dau hét hiéu
luc.

Tuy nhién trong qua trinh mua ban thi Hop tac xa H khong thyc hién diing
phuong thirc thanh toan theo hop dong, Hop tac xa H da nhiéu lan ky bién ban
xac nhan cong ng va cam két thoi han tra no véi Cong ty T, nhung khong thuc
hién.

Pén ngay 31/10/2011, cac bén di tién hanh dbi chiéu cong no, ba Bui Thi
D — dai dién theo phap lut cua Hop tac xa H da ky xac nhan con ng Cong ty T
s6 tién 12.881.179.220 dong Ngay 29/6/2019, ba D tiép tuc viét va ky xéc nhén
vao bén duéi cua Ban d6i chiéu cong no ngay 31/10/2011, xac nhéan con ng tién
hang 12.881.179.220 dong nhung khong dong v ap dung muc 1ai suat cham tra
la 2%. Can ctr ban do6i chleu cong ng nay Cong ty T khoi kién yéu cau Hop tac
x4 H thanh toan s6 ng gbc 12.881.179.220 dong va tién 14i do cham tra theo quy
dinh phép luat.

[4] Tai cap so tham sau khi c6 két luan giam dinh s6 1848/KLGD-TT cua
Phong K¥ thuat hinh sy Cong an Thanh phé Ho Chi Minh da két luan: “Chir ky
duwdi muc “Xdc nhdn ciia bén mua’ trén cdc tai liéu can giam dinh ky hiéu Al,
A2; chit ky, chir viét ho tén “Bui Thi D dwdi muc “Ky tén” trén mat trudc, mat
sau tai liéu can giam dinh ky hiéu Al (da néu o muc I1.1) so voi chit ky, chir viét
ho tén “Bui Thi D” trén cdc tdi liéu mau so sanh ky hiéu tu M1 dén M9, tir M11
dén M13 (dd néu & muc I1.2) do cing mét nguoi ky ra, viét ra” thi phia dai dién
Hop tac xa H da xac dinh toan bo chit ky va chir viét trén Bang ddi chiéu cong
ng ngay 31/10/2011 1a do ba Bui Thi D viét va ky.

Cian cir quy dinh tai khoan 2 Piéu 92 B6 luat t6 tung dan su xac dinh
Bang ddi chiéu cong no 1a do ba Bui Thi D 1a nguoi dai dién phap luat ciia Hop



tac x& H viét va ky x4c nhan viéc con ng Cong ty T sb tién 12.881.179.220 ddng
la chig ctr trong vu an.

Tai cap so tham phia Hop tac xa H khong thira nhan gia tri cua Bang d6i
chleu cong no vi cho rang khong c6 dong dau cua Hop tac xa. Hoi dong xét XU
cp so thAm di can ct Diéu 7.1 cta Hop ddng dai 1y ban 1& xang dau sb
01/XD/TH-HP/2007 ngay 31/12/2006 quy dinh “Bién ban doi chiéu phdi do
ngu’o"i ky hop a"dng hodc nguwoi dwoc ity quyén hop phdp ciia hai bén ky méi c6
gid tri phdp Iy, dé xac dinh ba Bui Thi D - 1a ngudi dai dién theo phap luit cta
Hop tac x3 H ky xac nhan ding theo quy dinh tai Hop dong dai 1y ban 1& xdng
nén co gia tri phap 1y. Pong thoi khong chap nhan 10i trinh bay cua bi don cho
rang ba D ky nhung khong dong dau 1a ky véi tu cach ca nhan nén khong cé gia
tr1 phap 1y 1a phu hop.

Tai phién toa phuc thém Hop tac xa H khang cao gilt nguyén ndi dung
nay, ddng thoi ndop mot sb tai liéu gdém s6 kham bénh, phiéu xét nghiém, don
thudc.... cua ba D dé cho rang vao thoi diém ky xac nhan Bang ddi chiéu cong
ng ngay 31/10/2011 thi ba D khong du stcc khoe do vay viéc Ky xac nhan cua ba
D 1a khong c6 gia tri. Hoi dong xét xir khong chap nhan 10i trinh bay nay vi theo
quy dinh cta phap luat c6 hiéu luc tai thoi diém cac bén xac 1ap giao dich 1a Bo
luat Dan su 2005, tai Picu 133 quy dinh vé “Giao dich dan sy v6 hiéu do ngudi
xac 1ap khong nhan thic va lam chu dugc hanh vi cia minh” va tai Diéu 22 quy
dinh vé “Mat nang luc hanh vi dan sy”; Diéu 23 quy dinh vé “Han ché nang luc
hanh vi dan sy” va cac tai liéu hd so bénh an do Hop tac xa H cung cap khong
chting minh dugc ba D thudc trudng hop mat ning luc hay han ché ning luc
hanh vi dan su dan dén viéc xac 1ap giao dich khong co gia tri (bi vo hiéu) nhu
luat quy dinh.

Hop tac x4 H khang céo vé hiéu lyc ciia Bang d6i chiéu cong ng ngay
31/10/2011 nhung khong néu dugc can ctr khac hoac tai liéu chimg clr méi néu
khéng c6 co s& dé Hoi dong xét xir xem xét. Do vy yéu cau khang cao ctia Hop
tac xa H vé ndi dung nay khong dugc chap nhan.

[5] Tai cap so thaim Hop tac xa H dua ra yéu cau phai d6i chiéu lai cong
ng nhung khong dugc Hoi dong xet Xur 80 tham chap nhan, Tai phién toa phuc
tham Hop tac xa H tiép tuc yéu cau phia Cong ty T cung cap hoa don ching tu
dé d6i chiéu cong ng nhung khong duge phia Cong ty T chap nhan vi Iy do cac
hoa don, chtng tir ndy trude day di xuat cho Hop tac xi H theo dang quy dinh
Va cac bén da tién hanh ddi chiéu cong no nhiéu lan, tir 1an cudi 1a nam 2011 cho
dén nay khong c6 gi thay doi.

Ho1 déng x¢et xu cép phuc tham nhén théy viéc thuc hién giao dich mua
ban gitta cac bén dién ra tir naim 2006 dén nam 2011, Hop tac xa H nhiéu lan d6i
chiéu cong ng va xac nhan no v4i Cong ty T. Cong ty T khai kién theo chimg cir
la bang d6i chiéu cong ng sau cung vao ngay 31/10/2011 va tai xac nhan vao
ngay 29/6/2019, phia Hop tac xa H da thira nhan tai liéu nay 1a c6 that. Trudc
khi khoi kién, Hop tac x3 H khong hé c6 khiéu nai vé s6 liéu hodc yéu cau phai
d6i chiéu sb ng. Viéc phia Cong ty T khong con luu giit dbi véi cac hoa don



chtng tir trén 10 ndm 13 khong 1am trai voi quy dinh tai Diéu 41 cua Luat Ké
toan nim 2015 va Nghi dinh 174/2016/ND-CP ngay 30/12/2016 huéng dan chi
tiét mot so diéu ciia Luat ké toan, theo d6 luat qui dinh d6i véi thoi han bao quan
luu trir tai licu ké toan la hoa don ban hang khong thudc tru:ong hop luu trit vinh
vién. Do d6, Do vay yéu cau khang cdo ctia Hop tac xa H vé noi dung nay khong
dugc chap nhan.

[6] B01 voi yéu cau khang céo vé tlen 1ai chdm thanh toan: Hop tac xa H
cho rang cp so tham chap nhén yéu cau cua Cong ty T, Xac dinh khoan tién
12.881.179.220 ddng 14 ng gdc, dong thoi tiép tuc tinh 13i trén khoan tién nay la
da tinh 1ai chong 1ai va khong ding vdi thoa thuén cua cac bén vé viéc khong
tinh 14i d6i v6i khoan tién truot gid.

Hoi dong x€ét xtr nhan thay:

Tai Bang ddi chiéu cong no 1a ngay 31/11/2016 thé hién: téng sd ng xing
dau 17.487.375.219 dong + truot gia 2.831.276.952 dong + gbi dau 700.000.000
d6ng + phat sinh 13i 8.812.527.049 dong — hao hut 765.487.527 dong - da tra
16.950.000.000 dong = 12.881.179.220 dong.

Tai khoan 4.2.2 Diéu 4 Hop dong quy dinh: “Néu bén B no qud dinh mirc
thi bén A se ngung ban hang, bén B phai thanh todn cho bén A tién 1di sudt
chdm tra 2% thdng doi VOi 5O tién chdm tra tai thoi diém thanh todn. Tuy nhién,
khodn no ngodi ng goéi dau khéng dwoc vieot qud 15 ngay ké tir ngay doi
chiéu.”’; va tai cdc phu luc hop dong quy dinh: “

Tai Piéu 2 cua cac phu luc hop dong quy dinh: “...Néu xdng dau trén thi
truong co tang gid trong khi bén B chua thanh toan no cho bén A thi bén B ciing
phdi chiu tra thém cho bén A sé tién xdng tang gid tinh ra sé lit tai thoi diém
ting gid cho mai lit xing dau.”

Tai bang ddi chiéu cong ng néu trén thé hién cac bén da tinh toan va cin
trir cu thé véi nhau vé cac khoan tién ng chua tra, da tra va khoan tién con phai
tra 14 12.881.179.220 dong. Ban an so tham chap nhan yéu cau cta Cong ty T
vé viéc tinh 13i cham thanh toan d6i véi s6 tién 12.881.179.220 dong ké tir ngay
16/11/2011 (ngay c4c bén da tién hanh doi chiu cong ng la ngay 31/10/2011
cong thém 15 ngay theo quy dinh vé thoi han thanh toan tai khoan 4.2.2 Piéu 4
Hop dong) cho dén ngay x¢t Xu so tham theo murc 13i suat no qua han trung binh
dugc quy dinh tai Diéu 306 Luat Thuong mai 1a phu hop. Phia Hop tac xa H
khang cao cho ring viéc tiép tuc tinh i trén khoan tién nay 13 da tinh 13i chong
|3i 14 khong co co sé nén khong duoc chap nhan.

Cép so tham cin ctr mic 13i suat ng qua han ciia 03 ngan hang gdm: Ngan
hang Thuong mai c6 phan Céng Thuong Viét Nam — Chi nhanh Thanh phé Hb
Chi Minh, Ngan hang Ngoai Thuong Viét Nam — Chi nhanh Thanh phé Hd Chi
Minh va Ngan hang Thuong mai c6 phan Sai Gon, dé xac dinh 13i sudt qua han
trung binh tai thoi diém xét xir 12 1.05%/thang; dong thoi xac dinh cu thé sb tién
141 bi don phai tra cho nguyén don tir ngdy 16/11/2011 dén ngay 02/02/2021 la
12.881.179.220 dong x 1.05% x 110 thang 17 ngay = 14.954.404.926 dong la



dung quy dinh tai Diéu 11 cua Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019
cua Hoi dong tham phan Toa an nhan dan t6i cao vé viéc huéng dan ap dung
mot sd quy dinh ctia phap luat vé 13, 13i suat, phat vi pham. Hop tac xa H khong
khang c4o noi dung nay nén Hoi dong xét xir khong xem xét lai.

[7] Xét thay cac yéu cau khang cao cua Hop tac xa H khong dugce chap
nhan, ban an so tham chap nhan yéu cau cua Cong ty T la phu hop nén gilr
nguyén,

[8] Can ctr diém a Piéu 13 cua Nghi quyét sd 01/2019/NQ-HDTP ngay
11 thang 01 nam 2019 cua Ho1 ddng Tham phan Toa an nhan dan t6i cao hudng
dan 4ap dung mot s6 quy dinh cua phap luat vé 1ai, lai suét, phat vi pham, thi
“Quyét dinh 1di, 1di sudt trong ban dn, quyét dinh cia Toa an” nhu sau: “Doi
voi truong hop chdm thuc hién nghia vu trong hop dong ma cdc bén cé théa
thudn vé viéc trd Idi thi quyét dinh ké tir ngdy tiép theo ciia ngdy xét xir so tham
cho dén khi thi hanh dn xong, bén phdi thi hanh dn con phdi chiu khodn tién ldi
ciia s6 tién con phdi thi hanh dn theo mirc ldi sudt cdc bén théa thudn nhung
phai phu hop voi quy dinh cua phap ludt.”

Tai phién toa so tham, Cong ty T yéu cau duoc tinh 14i suét trén khoan
tién cham thanh toan theo quy dinh cua phap luat. Tai Diéu 306 Luat Thuong
mai 2005 quy dinh nhu sau: “Truong hop bén vi pham hap dong cham thanh
todn tién hang hodc chdm thanh toan thu lao dich vy va cac chi phi hop Iy khac
thi bén vi pham hop dong c6 quyén yéu cau trd tién Idi sudt trén so tién cham tra
theo 1di sudt no qud han trung binh trén thi truong tai thoi diém thanh todn
twong wng voi thoi gian chdm tra, trir truong hop co thoan thudan khdc hodc
phap luat co quy dinh khac.”

Ban an so tham da tuyén: “Ké tir ngay 03/02/2021, Hop tac xi Xe du lich
van tai thi cong co gidi H con phai tiép tuc tra 13i cho Cong ty Trach nhiém hiru
han Thuong mai T theo quy dinh tai Diéu 306 Luat Thuong mai nim 2005 cho
dén khi thi hanh xong viéc thanh toan tinh trén ng gbc con phai tra”, 14 chwa
dung theo huéng din néu trén va yéu cau ciia duong sy tai phién tda so tham vé
tinh 13i trén khoan tién cham tra.

Mic du, ndi dung nay khong c6 khang cdo va khang nghi nhung xét thiy
stra lai theo ding quy dinh, nhu sau: K& tir ngay 03/02/2021 cho dén khi thi
hanh an xong, Hop tac xa Xe du lich van tai thi cong co gidéi H con phai chiu
khoan tién 13i cta s tién con phai thi hanh an theo muc 13i suit ng qué han
trung binh trén thi trudng tai thoi diém thanh toan twong tng vdi thoi gian cham
tra.

[9] V& an phi phic thim: Do sira ban an so thim nén nguoi khang cdo
khong phai chiu an phi khang céo theo quy dinh tai khoan 2 Bi¢u 148 B¢ luét to
tung dan su.

Vi cac 1€ trén,
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QUYET PINH:

Cin ctr vao: Khoan 2 Diéu 148, khoan 2 Piéu 308, Piéu 309, khoan 6
Dleu 313 B6 luat t6 tung dan su; Piéu 306 Luat Thuong mai 2005; Nghi quyet
s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Québc hoi
quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢ phi
Toa an; Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019 cua Hoi dong tham
phan Toa an nhan dan t6i cao vé viéc hudng din ap dung mét sé quy dinh cua
phap luat vé 1ai, 13i suét, phat vi pham.

Tuyén xir: Stra mQt phan Ban an so tham:
1. Chap nhén yéu cau cua nguyén don.

Budc Hop tac xa Xe du lich van tai thi cong co gidi H tra cho Cong ty
Trach nhiém hitu han Thuong mai T sb tién ng goc 12.881.179.220 dong (muoi
hai ty tam trim tdm muoi mot triéu mot trim bay muoi chin nghin hai trim hai
muoi hai dong) va tién 1ai cham tra 14.954.404.926 dong (Muoi bén ty chin
tram nim muoi bdn tridu bdn trim 1& bén nghin chin trim hai muoi sau dong;
tong cong 1a 27.835.584.146 dong (hai muoi bay ty tam trim ba muoi 1am triéu
nim tram tam muoi bon nghin mét trim bén muoi sdu dong).

Ké tir ngdy 03/02/2021 cho dén khi thi hanh 4n xong, Hop tac xa Xe du
lich van tai thi cong co gidi H con phai chiu khoan tién 13i cua s tién con phai
thi hanh 4n theo mirc 13i suat ng qué han trung binh trén thj truong tai thoi diém
thanh toan tuong tng véi thoi gian cham tra.

2. Vé an phi kinh doanh thuong mai so tham:

- Hop tac xa Xe du lich van tai thi cong co gigi H phai chiu an phi
135.835.587 dong (mdt tram ba muoi lam tri€u tdm tram ba muoi 1am nghin
nam tram tdm muoi bay dong).

- Hoan lai cho Cong ty Trach nhiém hiru han Thuong mai T s6 tién tam
g an phi da nop 73.192.957 dong (bay muoi ba triéu mot trim chin muoi hai
nghin chin trim nim muoi bay dong) theo Bién lai thu tam Gmg an phi, 1& phi
Toa an s6 AA/2019/0015376 ngay 19/02/2020 cia Chi cuc Thi hanh an dan su
Quan 11, Thanh phé H6 Chi Minh.

3. An phi phtic tham ddi vé6i tranh chap vé kinh doanh, thuong mai:

Hop tac xa Xe du lich van tai thi cong co gidi H khong phai chiu an phi
phuc tham. Hoan lai cho Hop tac xa Xe du lich vén tai thi cong co gi¢i H toan
bd sd tién tam Gng 4n phi phiuc thdm di ndp theo bién lai thu sb
AA/2019/0052716 ngay 09/02/2021 cta Chi cuc thi hanh an dan sy Quan 11.

4. Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luét Thi
hanh &n dan sy thi ngudi dugce thi hanh 4n dan sy, nguoi phai thi hanh an dan sy
¢ quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi
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hanh an dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh &n dan su.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhén: T.M HQI PONG PHUC THAM

- TANDTC; g ‘N cuv P
_TAND Chp cao tai TP.HCM: THAM PHAN - CHU TOQA PHIEN TOA

- VKSND Cép cao tai TP.HCM;
-VKSND TP.HCM;

-TAND Q.11:

- Chi cuc THADS Q.11;

- Cuc THADS TP.H6 Chi Minh
- Cac duong su;

- Luu: HO so.

Ng6 Thanh Nhan
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