TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH DPéc 1ap - Tw do - Hanh phuc

Bén 4n s6: 639/2023/HC-PT

Ngay: 02-8-2023

V/v: Khiéu kién quyét dinh xir phat vi
pham hanh chinh

NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic tham gom co:

Tham phén - Chii toa phién toa:  Ba Nguyén Thi Thiy Hoa

Cdc Tham phan: Ong Nguyén Van Khuong

Ba Nguyén Thi Clic
, - Thuw ky phién toa: Ong Nguyén Vin Cudng - Thu ky Toa an nhan dan
cap cao tai Thanh pho H6 Chi Minh.
- Dgidi¢gn Vign kiém sit nhén dén cap cao tai Thanh phé Ho Chi Minh:
Ong Tran Ngoc Pam - Kiém sat vién tham gia phién toa.
~ Ngay 02 thang 8 nam 2023, tai dié{n 05}1 trung tam tru s¢ Toa én nhan dén

cap cao tai Thanh ph6 H6 Chi Minh va diém cau thanh phan To6a an nhan dan tinh
Kién Giang xét xu phuc tham tryc tuyén cong khai vu an hanh chinh thy 1y s6
99/2023/TLPT-HC ngay 23 thang 2 nam 2023, vé “Khieu kién Quyet dinh xir phat
vi pham hanh chinh”. DO Ban an hanh chinh so tham so 122/2022/HC-ST ngay
09 thang 8 nam 2022 ctia Toa an nhan dan tinh Kién Giang, bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phiic tham s6: 1477/2023/QDPT-HC
ngay 12 thang 6 nam 2023 giira cac duong su:

* Negwoi khéi kign: Ong Ly Van S, sinh nim 1974. Pia chi: Ap V, xa V,
huyén C, tinh Kién Giang; c6 don xin xét x{r vang mat.

* Nguwoi bj kign: Chu tich Uy ban nhan dan tinh K. Dia chi: S6 F, duong
N, phuong V, thanh phd R, tinh Kién Giang.

Nguoi dai dién theo 1y quyén: Ong Nguyén Thanh N - Pho Chu tich Uy

ban nhan dén tinh K. (Van ban uy quyén s6 176/GUQ-UBND ngay 09/11/2021);
c¢6 don xin xét x{r ving mit.

~ Nguoi bao v¢ quyén va loi ich hop phdp: Ba Lu Thi Trang D - Phd Giam
doc S& Tu phép tinh Kién Giang; c6 mat.

* Ngwoi cé quyén loi, nghia vu lién quan:
1. Ngan hang N1. Dia chi: S6 B L, phuong T, Quéan B, Thanh ph Ha Noi.
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Nguoi dai dién theo phdp ludt: Ong Tiét Van T - Tong Giam dbc; ving
mat.

Nguwoi dai dién theo 1y quyén: Qng Ping Thanh H - Pho Giam dbc Chi
nhanh Ngan hang N1 - Chi nhanh K; vang mat.

2. Ba Nguyén Thi A, sinh ndm 1977. Dia chi: Ap V, x3 V, huyén C, tinh
Kién Giang; c6 don xin xét xtr vang mat.
_ * Ngwoi khdng cdo: Nguoi khoi kién ong Ly Van S va nguoi bi kién Chu
tich Uy ban nhan dan tinh K.

NOI DUNG VU AN

Trong don khoi kién ngay 22/10/2021, va cac loi trinh bay trong qua trinh
gidi quyét vu an, nguwoi khoi kién ong Ly Van S va nguwoi dai dién trinh bay:

Ong Ly Van S 1a chi sé hitu tau c4 mang bién kiém soat KG-95222-TS.
Ngay 28/9/2021, Chu tich Uy ban nhan dan tinh K ra quyét dinh xtr phat s6
2312/QD-XPVPHC xir phat vi pham hanh chinh d6i véi 6ng Ly Vian S do ¢6 hanh
vi vi pham hanh chinh trong linh vyc thuy san.

Theo noi dung quyét dinh 6ng S bi xir phat 02 hanh vi cy thé nhu sau:

Hanh vi thir nhét: Tau ca s6 KG-95222-TS do 6ng Ly Van S lam chi khai
thac thily san tai ving bién Malaysia, ma khong c6 gidy phép, hodc khong co gidy
chap thuan. Quy dinh tai diém b khoan 3 Piéu 20 Nghi dinh s6 42/2019/ND-CP
va khoan 4 Piéu 23 Luit xu phat vi pham hanh chinh. Mtc phat 900.000.000
d6ng (Chin tram triéu dong).

Hanh vi tht hai: Chi tau ca khong mua béo hiém thuyén vién tir 05 den
duoi 10 thuyén vién lam viéc trén tau ca quy dinh tai diém ¢ khoan 4 Diéu 38
Nghi dinh s6 42/2019/ND-CP va khoan 4 Biéu 2 Luat xtr Iy vi pham hanh chinh.
Mirc phat 17.500.000 dong.

Téng tién phat 917.500.000 dong (Chin trim muoi bay triéu nim trim
nghin dong).

Hinh thac xtr phat bd sung: Tich thu tau ca s6 KG-95222-TS do 6ng Ly
Van S lam chu theo quy dinh tai diém b khoan 4 Diéu 20 Nghi dinh so
42/2019/ND-CP ngay 16/5/20109.

q Ong S cho rang tau ca clia ong khong khai thac trai phép thuy san trén ving
bién Malaysia, chi khai thac tai vung bién chong lan cua Viét Nam voi Malaysia.
Cac co quan chirc nang 1ap bién ban vi pham hanh chinh cho rang tau ca KG-
95222-TS khai thac thuy san trén vung bién Malaysia, la khong ding.

Ong S yéu cau Toa 4n huy quyét dinh so 2312/QD-XPVPHC ngay
28/9/2021 cua Chu tich Uy ban nhan dan tinh K.

Tai Van ban 6 2175/UBND-NC ngay 19/11/2021, Chu tich Uy ban nhan
dan tinh K co y kién doi voi don khoi kién cua ong Ly Van S nhu sau:
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Tau ca KG-95222-TS do 6ng Ly Van S lam chu, trude day 6ng S giao cho
6ng Ly Van U quan 1y sir dung va lam thuyen trudong. Ngay 24/6/2021, 6ng U cho
tau roi bén tai cang ca S di bién danh bat hai san. Sau hon mot thang, 6ng U bi
bénh, nén quay vé dat lién va glao lai cho 6ng P6 Vin D lam thuyen truong cap
tau ca KG-92842-TS va tau ca KG-95222-TS. Ong D 1am thuyén trudng tau ca
KG-95222-TS va chi dao 6ng Phan Vii T1 1am thuyén truéng tau ca KG-92842-
TS.

'Tai Bién ban ghi 101 khai s6 01B ngay 11/8/2021 ctia BO tu 1énh ving canh
sat bién 4, 6ng Po6 Van D khai nhan:

Ong da truc tiép tat thiét bi gidm sat hanh trinh trén tau ca 04 lan, cu thé:
Lan dau tit thiét bi: Thoi gian khoang 05 ngay, tam giita thang 7/2021.

Lan hai tat thiét bi: Thoi gian khoang 07 ngay, tdm tir ngay 20 dén
26/7/2021.

Lan ba tat thiét bi: Thoi gian khoang 03 ngay, tim cudi thang 7/2021.

Lén bon tat thiét bj 1a thoi gian tau KG-95222-TS do 6ng D lam thuyén
truong cung voi tau KG-92842-TS dang kéo cao d€ danh bat hai san trén viung
bién Malaysia va bi Canh sat bién phat hién, tuyén truyén goi veé kiém tra.

Khoang 11 gio ngay 08/8/2021, tau ca KG-95222-TS do 6ng D lam thuyén
truong, cung voi tau KG-92842-TS dang khai thac hai san theo hinh thure kéo ludi
gia cao d6i, trén vung bién Malaysia, cach ving chong lan Viét Nam- Malaysia
khoang 02 hai ly, tai toa d 06° 52 “00 vi do Bic va 104° 28’ 00 kinh d6 Dong,
thi nhin thdy 02 cham trang nghi 13 tau Viét Nam. Dén khoang 02 tiéng sau, thi
thay 01 tau Canh sat bién Viét Nam chay dén tuyén truyén yéu ciu quay vé Viét
Nam. Khi 02 tau vé dén vung bién chong l4n Viét Nam- Malaysia tai toa do 06°
52 “00 vi do Bac va 104° 28’ 00 kinh do Pong thi c6 01 tau kiém ngu dén va ha
xuodng, 1én kiém tra va lap bién ban vi pham hanh chinh. Pong thoi, ong D ciing
nhan thirc duoc viéc khai thac hai san trai phép & vung bién Malaysia, 1a hanh vi
vi pham phap luat va thtra nhan chi dua tau KG-95222-TS, cung véi tau KG-
92842-TS, sang danh bt trai phép trén ving bién Malaysia trong 02 ngay 07 va
08/8/2021.

Ngoai ra, tai don giai trinh ngay 15/9/2021, dng Ly Van S gui Chu tich Uy
ban nhéan dan tinh K thé hién noi dung: “Qua noéi chuyén véi tai cong 6ng D va
6ng T2, thi anh em bao chi 1an qua mot bén bién Malaysia chung 1, 2 hai ly, chur
trudc d6 thi danh bat trong ving bién cia nudc minh. To1 hiéu rang, du it, hay
nhiéu, cung 1a sai, nén t61 nhan trach nhiém sai Ve viéc 02 tau ca co qua Vung blen
nudc ngoai, nhung tuyét doi toi khong cé yéu cau anh em tai cong lam viéc nay”.

Tir can ¢t ndy, ¢6 du co sé dé xac dinh chu tau KG- 95222-TS da co6 hanh
vi khai thac thuy san viung bién nudc ngoai, ma khong cd glay phép, hodc khong
c6 gidy chap thuan, thudc trudng hop khai thac danh bat bat hop phap.

Pé nghi Toa bac don khoi kién ciia ong S.
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Trong qud trinh gidi quyét vu kién, Ngan hang N1 ¢é nguwoi dai dién la 6ng
Pang Thanh H trinh bay:

Hop dong tin dung va Hop dong thé chap gitta 6ng Ly Van S, ba Nguyén
Thi A véi Ngan hang A chi nhanh K da dang ky giao dich bao dam, dung theo
quy dinh cta phép luat trude khi Uy ban nhan dan tinh K ban hanh quyét dinh xir
phat hanh chinh. D& nghi Toa an hity mot phan quyét dinh xir phat cta ong S,
khong tich thu tau ca ctia 6ng S, do day 1a tai san thé chip ngan hang.

Ba Nguyén Thi A (vo éng S): c6 don yéu cau giai quyét ving mat va khong
trinh bay y kién do61 véi vu kién.

Tai Bén 4n hanh chinh so thim s6 122/2022/HC-ST ngay 09 thang 8
nam 2022, Toa an nhan dan tinh Kién Giang quyét dinh:

Chép nhan mot phan yéu cau khoi kién ctia 6ng Ly Van S:

- Huy mot phan quyét dinh 2312/QD-XPVPHC ngay 28/9/2021 cua Chu
tich Uy ban nhéan dan tinh K. Cu thé hity bo diém b, khoan 6, Diéu 1 ctia Quyét
dinh: “b) Hinh thirc xtr phat bd sung: - Hanh vi thi nhat: Tich thu tau ca s6 KG-
95222-TS do 6ng Ly Van S 1am chu theo quy dinh tai diém d khoan 4 Diéu 20
Nghi dinh s6 42/2019/ND-CP”.

- Hay bo Quyét dinh sb 05/2021/QD-BPKCTT ngay 08/11/2021 cua Toa
an nhan dan tinh Kién Giang vé vi¢c ap dung bién phap khan cap tam thoi tam
dinh chi thi hanh Quyét dinh xtr phat vi pham hanh chinh sé 2312/QD-XPVPHC
ngay 28/9/2021 cua Chi tich Uy ban nhan dan tinh K.

- Tiép tuc duy tri hiéu luc cua Quyét dinh sé 05/2022/QD-KCTT ngay
08/4/2022 vé viéc ap dung bién phap khan cap tam thoi budc Chu tich Uy ban
nhan dan tinh K giao tra tau c4 s6 KG-95222-TS va cac trang thiét bi trén tau theo
bién ban ban giao tang vat vi pham hanh chinh bi tich thu s6 13/BB-BGTVPT do
Chi cyc Thay san K1 1ap ngay 03/11/2021 cho éng Ly Vian S cho dén khi Chu
tich Uy ban nhan dén tinh K thi hanh xong quyét dinh.

Ngoai ra, Toa an cip so tham con quyét dinh vé 4n phi, quyén khang céo
theo luat dinh.

Ngay 19/8/2022, ngudi khéi kién 6ng Ly Vian S khang cdo dé nghi stra ban
an hanh chinh so thAm néu trén theo huéng chap nhan yéu cau khai kién ciia 6ng
S, vé viéc huy toan bd Quyét dinh 2312/QD-XPVPHC ngay 28/9/2021 cta Chu
tich Uy ban nhan dén tinh K.

Ngay 06/9/2022, ngudi bi kién Chu tich Uy ban nhan dén tinh K khang céo
de nghi hily mét phan ban 4n so tham néu trén theo hudng khong chap nhén yéu
cau khoi kién cua 6ng Ly Van S vé viéc huy toan bd Quyét dinh sb 2312/Qb-
XPVPHC ngay 28/9/2021 ctia Chu tich Uy ban nhan dan tinh K, va khong dong
¥ v6i viéc Toa an cap so tham huy mot phan cua quyét dinh. Cu thé hay bo diém
b, khoan 6, Piéu 1 cua Quyét dinh: “b) Hinh thtrc xir phat bd sung: - Hanh vi thi
nhat: Tich thu tau ca sé KG-95222-TS do dng Ly Van S lam chi theo quy dinh
tai diém b khoan 3 Diéu 20 Nghi dinh s6 42/2019/ND-CP”.
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Tai phién toa phuc tham:

Nguoi khéi kién, cling 1a nguoi khang cdo ong Ly Van S c6 don xin xét xur
vang mat.

Nguoi dai dién theo Gy quyén cua nguoi bi kién, cling 1a nguoi khang cao,
c6 don xin xét X vang mat.

Ngueoi bao vé quyén va loi ich hop phdp ciia nguwoi bi kién ba Lu Thi Trang
P trinh bay: Giit nguyén quan diém va yéu cau khang cdo ctia ngudi bi kién. Cu
thé, dé nghi khong chap nhéan yéu cau khai kién, yéu cau khang céo caa ong S vé
viéc huy Quyét dinh 2312/QD- -XPVPHC ngay 28/9/2021 cua Chu tich Uy ban
nhan dan tinh K, dong thoi yéu cau hity mot phan ban an so tham vi khong dong
¥ v6i viée Toa an cap so thAm hiy bo diém b, khoan 6, Diéu 1 Quyét dinh s0
2312/QD-XPVPHC ngay 28/9/2021 ctia Chii tich Uy ban nhan dan tinh K vé viéc
tich thu tau c4, va budc Uy ban nhan dan tinh K phai tra lai tau c4 cho 6ng S; vi
thoi diém Chu tich Uy ban nhéan dén tinh K ra quyét dinh xt phat hanh chinh dbi
voi ong S (ngay 28/9/2021), thi Nghi dinh 118/2019/ND-CP ngay 23/12/2021 cta
Chinh phﬁ chua c6 hiéu luc thi hanh, nén viéc ra quyét dinh xtr phat bod sung tich
thu tau cad KG-95222-TS, 1a dang phap luat (cin cit Diéu 156 Luat Ban hanh vin
ban quy pham phap luat nam 2015); dong thoi chua co quy dinh phap luat nao
budc ngudi co thAm quyén xt Iy vi pham phai ban hanh quyét dinh stra d6i mot
phan quyét dinh xtr phat vi pham hanh chinh d& ban hanh truéc ngay Nghi dinh
s6 118/2019/ND-CP c¢6 hiéu luc thi hanh. Do d6, Toa an cép so tham nhén dinh
Chu tich Uy ban nhan dén tinh K phai ra soat dé thay doi hinh thtrc x{r phat bo
sung tu tich thu tau cd, sang tich thu gia tri phuong tién vi pham, 1a khong phu
hop. Bé nghi Hoi dong xét xir ‘phuc tham chap nhan khang céo cia ngudi bi kién,
stra ban an hanh chinh so tham theo hudng gitr nguyén Quyét dinh 2312/Qb-
XPVPHC ngay 28/9/2021 ctia Chu tich Uy ban nhan dan tinh K va kién nghi Uy
ban nhan dén tinh K sira d6i diém b, khoan 6, Diéu 1 theo hudng tich thu gia tri
phuong tién vi pham.

- Pai dién Vién kiém sat nhén din cap cao tai Thanh phd Ho Chi Minh
tham gia phién toa, phat biéu y kién vé viéc giai quyét vu an:

Vé viéc tuan theo phap luat t6 tung ctia Hoi dong xet xu, Thu ky phién toa
va nhiing nguoi tham gia t6 tung trong qua trinh giai quyét vu an ké tir khi thy Iy

cho dén trude thoi diém Hoi ddng xét xir nghi an: da tuén tha dung cac quy dinh
cua phap luat.

Ve viéc giai quyét vy dn: Tau do 6ng S 1am chi so hitu danh bat thiy san
vi pham vung bién Malaysia; ong S khong dong bao hiém thuyén vién cho 15
thuyen vién. Do d6, tai Quyét dinh 2312/QD- -XPVPHC ngay 28/9/2021, Chu tich
Uy ban nhéan dan tinh K phat 6ng S khoan tién 900.000.000 dong va 17.500.000
dong, dong thoi xir phat bo sung bang hinh thuc tich thu tau ca, 1a ding phap luat.
Tuy nhién, can cir Nghi dinh s6 118/2019/NDP-CP, Toa an cép so thAm huy hinh
thire xir phat b sung tich thu tau c4, vi cho rang Chu tich Uy ban nhan dan tinh
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K phai thay bang hinh thirc xtr phat bd sung tich thu gia tri tau c4, 1a dé bao dam
quyén loi cho ngudi thir ba ngay tinh 1a Ngan hang, 1a dung.

Do d6, dé nghi Hoi d6ng xét xtr phuc tham khong chap nhan yéu cau khang
cao cua ong S va yéu cau khang cdo cua Chu tich Uy ban nhén dan tinh K; gitr
nguyén ban an hanh chinh so tham.

NHAN PINH CUA TOA AN

Can cu vao tai li¢u, ching cur da dugc kiém tra, xem xé&t tai phién toa, keét
qua tranh tung tai phién toa, ¥ kién cua Kiém sat vién, cac quy dinh cua phap luat,
Ho1 dong xét xir nhan dinh:

[1]. V& thi tuc t tung:

[1.1] Bon khang cdo cua 6ng Ly Van S va don khang cao Chu tich Uy ban
nhan dan tinh K, 1a hop 1€, nén duoc HO1 dong xét xir xem xét theo thu tuc phic
tham.

[1.2]. V& nhiing nguoi tham gia t6 tung: Toa 4n tién hanh dua vy 4n ra xét
xtr 1an 3, triéu tap hop 1& cac duong su trong vu 4n. Nguoi khoi kién 6ng Ly Van
S va dai dién hop phap ciua nguoi bi kién, nguoi ¢ quyén loi va nghia vu lién
quan ba Nguyén Thi A, c6 don xin xet xur vang mét. Nguoi co quyén loi va nghia
vu lién quan Ngén hang N1 Vang mat. Viéc vang madt ctua cac duong sy néu trén
khong anh hudng dén viéc xem xét khang céo ctia nguoi khoi kién va nguoi bi
kién. Do d6, can ctr Piéu 225 Luat t6 tung hanh chinh nam 2015, Hoi dong xét xtr
tién hanh xét xtr ving mat duong sy néu trén.

[2]. V& ndi dung: Xét khang cao cua nguoi khoi kién 6ng Ly Van S va cua
nguoi bi kién Chu tich Uy ban nhan dan tinh K:

[2.1]. Vé tham quyén ban hanh quyét dinh bj kién:

Quyét dinh xir phat vi pham hanh chinh sé 2312/QD-XPVPHC ngay
28/9/2021 cua Chi tich Uy ban nhan dén tinh K ban hanh dung thim quyén theo
quy dinh tai khoan 3 Piéu 38 Luét Xir Iy vi pham hanh chinh va khoan 3 Diéu 46
Nghi dinh 42/2019/ND-CP ngay 16/5/2019 ctia Chinh pht vé quy dinh xir phat vi
pham hanh chinh trong linh vyc thuy san.

[2.2]. V@ trinh ty, tha tuc ban hanh quyét dinh:

Vao 13 gio 55 phat ngay 08/8/2021, T tudn tra, kiém soat trén tau CSB
tiép can yéu cau 02 tau ca KG-95222-TS va KG-92842-TS dang kéo ludi & khu
vuc toa do 06°46°00” vi d6 B va 104°25°00” kinh d6 Péng thudc ving bién
Malaysia (cach dudng chong lan vé phia Nam khoang 1,8 hai 1) quay vé ving
bién Viét Nam. Tau c6 chiéu dai 16n nhat 23,45m do 6ng Ly Van S lam chi so
hiru.

T6 tuan tra, kiém soat da tién hanh lap bién ban vi pham hanh chinh d6i véi
thuyén truong 14 6ng DS Van D, Phan Vii T3 va tién hanh ghi 1oi khai céc thuyén
vién trén 02 tau; dong thoi ra quyét dinh tam giit tang vat, phuong tién. B Tu
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1énh Vung canh sat bién 4 di st dung tau KN 270 dan giai hai tau vé& cang Hai
D01 D tu 1€nh Vung canh sat B - P dé tiép tuc xac minh, xu ly.

Pén ngay 09/9/2021, cong chirc thanh tra chuyén nganh Chi cuc Thily san
tinh K1 da tién hanh lap Bién ban vi pham hanh chinh s6 0983/BB-VPHC ngay
09/9/2021 dbi voi ong Ly Van S (But luc 48), bién ban vi pham hanh chinh thé
hién ndi dung vi pham d6i voi chu tau: (1) Khai thac thiy san tai ving bién ciia
qudc gia khac ma khong co gidy phep hoic gidy chap thuan (diém b khoan 3 Piéu
20 Nghi dinh 42/2019/ND-CP ngay 16/5/2019); (ii) Chu tau khong mua bao hiém
thuyén vién tir 10 thuyén vién trd 1én lam viéc trén tau ca (c6 15 thuyén vién trén
tau ca s6 KG-95222-TS) (diém d khoan 4 Piéu 38 Nghi dinh 42/2019/NP-CP
ngay 16/5/2019).

Ngay 28/9/2021, Chu tich UBND tinh K ra quyét dinh s6 2312/QD-
XPVPHC xtr phat vi pham hanh chinh d6i v6i 6ng Ly Van S, la ding thot han
theo quy dinh tai Diéu 66 Luat xu 1y vi pham hanh chinh.

[2.3]. V@& tinh ¢6 can ct cia quyét dinh bi kién:

[2.3.1]. P6i v6i hanh vi thir nhat: Tau ca s6 KG-95222-TS do 0ng Ly Van
S lam chu khai thac thuy san tai ving bién Malaysia ma khong c6 gidy phép hoic
khéng c6 gidy chap thuan.

Tai Bién ban ghi 1i khai ngay 11/8/2021 tai B (But luc 57), ong P6 Vian
D khai nhan:

“Vao ngdy 08/8/2021, thoi diém bj Canh sdt bién phat hién, tau KG 95222-
TS do toi lam thuyén truong, cung voi tau KG 92842, la mot cdp tau doi, dang
khai thac hai san trai phép trén vung bién Malaysia.”

“Lan bon tat thiét bi: La thoi gian tau KG 95222-TS do t6i lam thuyén
truong cung voi tau KG 92842 dang kéo cao duoi bién dé danh bat hai san trén
viung bién Malaysia va bi Canh sat bién phat hién, tuyén truyén, goi vé dé kiem
tra.”

Ngay 13/8/2021, tai Bo (But luc 62), ong D khai: “T6i quan sat trén man
hinh may dinh vi ¢ dwong bién, nhung do ddnh bdt ¢ ving bién Viét Nam khong
dwoc, khong cé dé chia cho thuyén vién ho sé khéng lam, nén téi da danh bat sang
viing bién Malaysia”.

Hb so vu an thé hién, éng D co nhiéu 101 khai nhan thé hién trong ngay
07/8/2021 va ngay 08/8/2021, 6ng dicu khién tau KG-95222-TS danh bat hai san
& vung bién cua Malaysia.

Do d6, quan diém cia nguoi khai kién cho rang do 6 ong D tat may dinh vi
nén khi bi phét hién, khong biét tau ca do ong D lam thuyén truong khai thac ¢
ving bién nao, va 6ng D chi diéu khién tau khai thac & ving bién chong lan gitta
Viét Nam va Malaysia, chtr khong khai thac ¢ viing bién Malaysia, 1a khong co
can ctr. Do tau ca KG-95222-TS khong c6 gidy phép hodc gidy chap nhan khai
thac thay san & nudc ngoai nhung lai di khai thac & ving bién Malaysia, 13 vi
pham phap luat hanh chinh. Do d6, Chu tich Uy ban nhan dan tinh K can ctr diém
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b khoan 3 Dié}l 20 Nghi dinh 42/2019/ND-CP ngay 16/5/2019, xur phat 6ng S
900.000.000 dong, 1a c6 co s¢, ding phép luat.

[2.3.2]. Déi v6i hanh vi tht hai: Chu tau c4 la ong Ly Van S khong mua
bao hiém thuyén vién cho 15 thuyén vién dang lam viéc trén tau ca:

~ Ong S khong khiéu nai va thira nhan hanh vi vi pham tai diém d khoan 4
Dicu 38 Nghi dinh s6 42/2019/ND-CP ngay 16/5/2019, 6ng S khong c0 tinh ti€t
tang nang, giam nhe, nén bi xtr phat 17.500.000 dong, 1a phu hop.

[2.3.3]. Déi voi hinh thire xtr phat bd sung tich thu tau ca:

Tai thot dlém Chu tich Uy ban nhéan dan tinh K ra Quyét dinh xir phat vi
pham hanh chinh s6 23 12/Qb-XPVPHC ngay 28/9/2021, thi Luét xur 1y vi pham
hanh chinh chua c6 huong dan cu thé vé viéc tai san bi tlch thu nhung da dang ky
bién phap bao dam thé chap tai san. Tuy nhién, Nghi dinh 118/2021/ND-CP ngay
23/12/2021 quy dinh chi tiét mot sd diéu va bién phap thi hanh Luat xir phat vi
pham hanh chinh tai khoan 2 Piéu 23 quy dinh:

“2. Déi véi tang vit, phwong tién vi pham hanh chinh thuoc truong hop bi
tich thu nhung da dang ky bién phap bao dam thé chap tai san theo quy dinh cua
phap luat dan su, thi xu Iy nhu sau:

a) Bén nhan thé chcfp dwoc nhdn lai tang vat, phuong tién hodc tri gia twong
ung voi nghia vu duwoc bao dam, ca nhan, t6 chirc vi pham phai nop mot khoan
tién twong duwong tri gid tang vat, phuwong tién vi pham hanh chinh vao ngdn sach
nha nwoc;”

Pong thoi, Khoan 2 Piéu 42 ctua Nghi dinh 118/2021/ND-CP quy dinh:
“Cdc quy dinh tai diém a khoan 1, cdc khoan 2 va 4 Piéu 15 Nghi dinh nay cé
hiéu lwc thi hanh déi véi cdc quyét dinh trong xir phat vi pham hanh chinh dwoc
ban hanh ké tir ngay 01 thang 01 ndm 2021 . Do d6, Quyét dinh xt phat vi pham
hanh chinh 86 2312/QD-XPVPHC dugc ban hanh ngay 28/9/2021, nén thudc
pham vi diéu chinh ctia Nghi dinh nay.

Hb so vu an thé hién, qué trinh xtr Iy vu viéc dng S déu co 101 khai tau cua
ong dang thé chap tai Ngan hang N1 Chi nhanh K, dé vay vén va di dang ky bién
phap bao dam thé chip tai san, theo dang quy dinh cta phap luat. Do do, Toa an
cap so tham nhan dinh Chi tich Uy ban nhan dan tinh K phai thay doi hinh thuc
XU phat bd sung tir tich thu phuong tién vi pham, sang tich thu gia tri phuong tién
vi pham, ddng thoi ap dung cac quy dinh ctia Nghi dinh 118/2021/ND-CP, huy
diém b, khoan 6, Piéu 1 ciia Quyét dinh s 2312/QD-XPVPHC ngay 28/9/2021
ctia Chii tich Uy ban nhan dan tinh K, 14 ¢6 cén ci.

Tir nhing phan tich trén, khong c¢6 can cit chap nhan khang co ctia 6ng Ly
Vin S va khang cdo ciia Chu tich Uy ban nhan déan tinh K, can giit nguyén ban 4n
hanh chinh so thAm néu trén.

[3]. bé nghi cta dai dién Vién kiém sat nhan dan cép cao tai Thanh phé Ho
Chi Minh tai phién toa, dugc chép nhan.
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[4]. Dé nghi ctia ngudi bao vé quyén va loi ich hop phap cua bi don, khong
dugc chap nhan.

[5]. Cac quyét dinh khac cia ban an hanh chinh so thém khong bi khang
cao, khang nghi theo thu tuc phic tham, c¢6 hiéu luc phép luat ké tir ngay hét thoi
han khang cdo, khang nghi.

[6].7Vé an phi phuc tham: Do yéu cau khang cao cua 6ng Ly Van S va cua
(;hﬁ tich Uy ban nhan dan tinh K khong dugc cl}ép nhan, nén 6ng S va Chu tich
Uy ban nhan dan tinh K phai np an phi phuc tham, theo quy dinh ctia phap luat.

Vi cac lé trén;

QUYET PINH:

Can ctr vao khoan 1 Dléu 241, Piéu 242 Luat td tung hanh chinh; Diéu 32,
Piéu 33, Diéu 34 cia Nghi quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban Thuong vu Qudc hdi quy dinh vé murc thu, mién, giam, thu, gitt quan 1y
va st dung an phi, 1¢ phi Toa an;

Tuyén xu:

1. Khong c}}ép nhan yéu cau khang cdo ctia ong Ly Vian S va yéu cau khang
cao cua Chu tich Uy ban nhan dan tinh K.

2. Gitt nguyén Ban 4n hanh chinh so thim s6 122/2022/HC-ST ngay 09
thang 8 nam 2022 cuia Toa an nhan dan tinh Kién Giang vé “Khiéu kién quyét
dinh xir phat vi pham hanh chinh”, gitta nguoi khoi kién ong Ly Van S voi nguoi
bi ki€n Chu tich Uy ban nhan dan tinh K.

2.1. Can ctr Luat xtr Iy vi pham hanh chinh;

Can ctr Nghi dinh s 42/2019/ND-CP ngay 16/5/2019 qui dinh vé xir phat
vi pham hanh chinh trong linh vyc thuy san;

Can ctr Nghj dinh s6 118/2021/ND-CP ngay 23/12/2021 qui dinh chi tiét
mot sO diéu va bién phap thi hanh Luat xtr phat vi pham hanh chinh.

2.2. Chap nhan mét phan yéu cau khoi kién cua éng Ly Vin S:

2.2.1. Hily mdt phan Quyét dinh s 2312/QD-XPVPHC ngay 28/9/2021
cua Chu tich Uy ban nhan dan tinh K. Cy thé huy bo diém b, khoan 6, Diéu 1 cua
Quy¢t dinh: “b) Hinh thirc xir phat bo sung: - Hanh vi thir nhat: Tich thu tau ca s6
KG-95222-TS do 6ng Ly Van S lam chu theo quy dinh tai diém d khoan 4 Di€u
20 Nghi dinh s6 42/2019/NDB-CP”.

2.2.2. Huy bé Quyét dinh s6 05/2021/QD-BPKCTT ngay 08/11/2021 ciia
Toa an nhan dan tinh Kién Giang v€ viéc ap dung bién phap khan cap tam thoi
tam dinh chi thi hanh Quyét dinh xur Ehat vi pham hanh chinh s6 2312/Qb-
XPVPHC ngay 28/9/2021 ctia Chu tich Uy ban nhéan dan tinh K.

2.2.3. Tlep tuc duy tri hi¢u lyc cta Quyet dinh s6 05/2022/QD-KCTT ngay
08/4/2022 vé viéc ap dung bién phap khan cap tam thoi budc Chu tich Uy ban
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%BD%20V%C4%83n%20Son%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201974%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A4p%20V%C4%A9nh%20Th%C3%A0nh%20B,%20x%C3%A3%20V%C4%A9nh%20H%C3%B2a%20Hi%E1%BB%87p,%20huy%E1%BB%87n%20Ch%C3%A2u%20Th%C3%A0nh,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Son
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%BD%20V%C4%83n%20Son%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201974%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A4p%20V%C4%A9nh%20Th%C3%A0nh%20B,%20x%C3%A3%20V%C4%A9nh%20H%C3%B2a%20Hi%E1%BB%87p,%20huy%E1%BB%87n%20Ch%C3%A2u%20Th%C3%A0nh,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%BD%20V%C4%83n%20Son%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201974%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A4p%20V%C4%A9nh%20Th%C3%A0nh%20B,%20x%C3%A3%20V%C4%A9nh%20H%C3%B2a%20Hi%E1%BB%87p,%20huy%E1%BB%87n%20Ch%C3%A2u%20Th%C3%A0nh,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%BD%20V%C4%83n%20Son%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201974%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A4p%20V%C4%A9nh%20Th%C3%A0nh%20B,%20x%C3%A3%20V%C4%A9nh%20H%C3%B2a%20Hi%E1%BB%87p,%20huy%E1%BB%87n%20Ch%C3%A2u%20Th%C3%A0nh,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%BD%20V%C4%83n%20Son%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201974%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A4p%20V%C4%A9nh%20Th%C3%A0nh%20B,%20x%C3%A3%20V%C4%A9nh%20H%C3%B2a%20Hi%E1%BB%87p,%20huy%E1%BB%87n%20Ch%C3%A2u%20Th%C3%A0nh,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang

nhan dan tinh K giao tra tau c4 s6 KG-95222-TS va cac trang thiét bi trén tau theo
bién ban ban giao tang vat vi pham hanh chinh bi tich thu s6 13/BB-BGTVPT do
Chi cyc Thuy san K1 18p ngay 03/11/2021 cho 6ng Ly Van S cho dén khi Chu
tich Uy ban nhan dan tinh K thi hanh xong quyét dinh.

3. Cac quyét dinh khac cua ban an hanh chinh so thérr} khoéng bi khang cao,
khang nghi theo thu tuc phuc tham, c¢6 hi€u lyc phap luat ké tir ngay hét thoi han
khang cao, khang nghi.

4. V& 4n phi hanh chinh phuc thim:

Buoc Chu tich Uy ban nhan dan tinh K phai nop 300.000 dong (Ba trém
nghin dong). Puoc khiu trir vao tién tam tmg an phi da ndp theo bién lai thu sb

0004051 ngay 12/10/2022 cua Cyc Thi hanh an dan sy tinh Kién Giang (Chu tich
Uy ban nhan dan tinh K da ndp du an phi phac tham).

Bugc 6ng Ly Van S phai nop 300.000 dong (Ba tram nghin dong). Pugc
khau trir vao tién tam Gng an phi da ndp theo bién lai thu s6 0001968 ngay

26/8/2022 cua Cuc Thi hanh an dan sy tinh Kién Giang (Ong S da nop du an phi
phuc tham).

5. Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngdy tuyén an./.

HOQI PONG XET XU PHUC THAM THAM PHAN - CHU TQA PHIEN TOA

Nguyén Vin Khuong Nguyén Thi Ciic Nguyén Thi Thiay Hoa
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https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20c%E1%BB%A5c%20Th%E1%BB%A7y%20s%E1%BA%A3n%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%BD%20V%C4%83n%20Son%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201974%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A4p%20V%C4%A9nh%20Th%C3%A0nh%20B,%20x%C3%A3%20V%C4%A9nh%20H%C3%B2a%20Hi%E1%BB%87p,%20huy%E1%BB%87n%20Ch%C3%A2u%20Th%C3%A0nh,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%C3%A1ng%20c%C3%A1o:%3C/b%3E%20L%C3%BD%20V%C4%83n%20Son%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201974%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A4p%20V%C4%A9nh%20Th%C3%A0nh%20B,%20x%C3%A3%20V%C4%A9nh%20H%C3%B2a%20Hi%E1%BB%87p,%20huy%E1%BB%87n%20Ch%C3%A2u%20Th%C3%A0nh,%20t%E1%BB%89nh%20Ki%C3%AAn%20Giang
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Son

