TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc 1ap — Tu do — Hanh phuc

Ban 4n s6: 361/2018/HNGD-PT
_Ngay: 09-4-2018
V¢ viéc tranh chap ly hon

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:
Thdm phan - Chii toa phién toa: Ong Nguyén Van Tuan.

Cdc Tham phén: Ong Lé Tho Vién.
Ba Lé Phan Thi Minh Nguyg¢t.
- Thu ky phién toa: Ba Hb Thi Thu Thao - Thu ky Toa 4n

nhan dan Thanh phé H6 Chi Minh.

- Dai dién Vién kiém sit nhan din Thanh phé Hé Chi Minh tham gia

phién toa: Ba Nguyén Thi Mong Linh - Kiém sat vién.

Ngay 09 thang 4 nim 2018, tai tru s¢ Toa 4n nhan dan Thanh phé H6 Chi Minh
xét xir phuc thdm cong khai vu 4n hon nhdn va gia dinh thu 1y sb
105/2017/TLPT-HNGD ngay 29 thang 9 nim 2017 vé viéc tranh chip ly hon.

Do Ban 4n hon nhan va gia dinh so thim s6 83/2017/HNGD-ST ngay 18
thang 7 nam 2017 cua Toa 4n nhan dan huyén B, Thanh phd Ho Chi Minh bj
khang céo.

Theo quyét dinh dua vu 4n ra xét xtr phiic tham sé 992/2018/QD-PT ngay 12
thang 3 ndm 2018 ctia Toa an nhan dan Thanh phd H6 Chi Minh, giita cac duong su:

- Nguyén don: Ong Nguyén Xuan P, sinh ndm 1964; dia chi: S6 B duong s6 C,
cu xa B, Phuong E, Quan G, Thanh phd H6 Chi Minh. (C6 mit)

- Bi don: Ba Tran Thi Kim P, sinh nim 1967; dia chi: S6 H duong I, Ap K,
x3 L, huyén B, Thanh phd H6 Chi Minh. (C6 mit)

Nguwoi bdo vé quyén va loi ich hop phdp ciia bi don: NBV A — Luét su thudc
Poan Luat su Thanh phé Ho Chi Minh, cong tac tai Trung tim tu van phap luat Hoi
Luat gia Quan M, Thanh phé) Hd Chi Minh; Dia chi: S6 O duong sO P, Phuong Q,
Quén M, Thanh phd H6 Chi Minh. (C6 mat)

- Nguoi khdng cdo: Bi don ba Tran Thi Kim P.

NOI DUNG VU AN:



Tai don khéi kién va cdc ban ty khai, nguyén éng Nguyén Xudn P trinh bay
nhu sau:

Ong va ba Tran Thi Kim P ty nguyén két hon theo Gidy ching nhan két hon
s6 125 quyén s6 01/2010 do Uy ban nhan dan Phuong E, Quin G, Thanh phé Ho
Chi Minh cip ngay 19 thang 10 nim 2010. Thoi gian dau vo chong chung séng
hanh phuc. Tuy nhién, vé sau, do ba P khong tin tuéng 6ng, khong thong cam,
chia sé vo1 ong trong cac cong viéc trong gia dinh, thuong xuyén co 101 1€ xuc
pham 6ng nén vo chong da phat sinh mau thuan. Cudi thang 3 nim 2016 ba P dwa
con vé& nha me dé sinh sdng va hai ngudi séng ly than cho dén nay. Do tinh cam
vo chong khong con, khong thé han gin doan tu, 6ng khoi kién yéu cau duoc ly
hon v6i ba Tran Thi Kim P.

Vé con chung: Ong va ba Tran Thi Kim P ¢6 01 con chung l4 tré Nguyén
Phuong N, gi6i tinh: Nam, sinh ngay 02 thang 7 ndm 2012. Ong yéu cau dugc
tryc tiép chiam soc, nudi dudng con chung, khong yéu cau ba P cip dudng nudi
con.

V& tai san chung, ng chung: Khong yéu cau Toa an giai quyét.

Tai cdac ban ty khai va bién ban hoa giai, bi don ba T ran Thi Kim P trinh
bay nhw sau:

Ba xac nhan ndi dung dng Nguyén Xuan P trinh bay vé quan hé hon nhan,
vé con chung 13 dGng. Tuy nhién, mau thuan vo chong phat sinh tir naim 2013 do
ong P khong cham lo cho gia dinh, 12 nguoi chong thiéu trach nhiém. Nay ong P
yéu cau ly hon thi ba dong .

Vé con chung: Ba yéu cau duoc truc tiép chim soc, nudi dudng con chung
13 tré Nguyén Phuong N, gioi tinh: Nam, sinh ngay 02 thang 7 ndm 2012; khong
yéu cau ong P cap dudng nudi con.

Vé tai san chung, ng chung: Khong yéu cau Toa an giai quyét.

Tai Ban 4n hon nhan va gia dinh so tham sé 83/2017/HNGD-ST ngay 18
thang 7 nam 2017, Toa 4n nhan dén huyén B, Thanh phd H6 Chi Minh can cir:

- Khoan 1 Diéu 28, diém a Khoan 1 Diéu 35, diém a Khoan 1 Diéu 39,
Diéu 91, Khoan 4 Diéu 147, Diéu 202, diém b Khoan 2 Dicu 227, Khodn 3 Dicu
228 va Diéu 273 ciia Bo luat T tung dan su;

- Céc diéu 9, 56, 57, 58, 59, 81, 82, 83 va 84 ctia Luat Hon nhan va gia dinh;

- Phap 1énh an phi, 1¢ phi Toa an;

Tuyén xu:

Vé quan hé hon nhan: Ong Nguyén Xuan P dugc ly hén véi ba Tran Thi Kim P.
Gidy chimg nhan két hon s 125 quyén sd 01/2010 do Uy ban nhan dan Phuong



E, Quan G, Thanh ph6é H6 Chi Minh cap ngay 19 thang 10 nim 2010 khong con
gia tri phap ly.

Vé con chung: Giao con chung la tré Nguyén Phuwong N, gidi tinh: Nam,
sinh ngay 02 thang 7 ndm 2012 cho 6ng Nguyén Xuan P truc tiép cham soc,
nudi dudng. Ghi nhan sy ty nguyén cta nguyén don khong yéu cau bi don cap
dudng nudi con chung hang thang.

V¢ tai san chung, ng chung: Cac duong sy khong y€u cau nén Toa an khong
xem xét giai quyeét.

Ngoai ra ban an con tuyén vé quyén va nghia vu cia cha me d61 voi1 con
chung khi ly hon; vé an phi va quyén khang cdo ctia cac duong su.

Sau khi xét xtr so tham, ngay 26 thang 7 nam 2017, bi don ba Tran Thi Kim
P c6 don khang cdo khong dong y voi quyét dinh cta ban 4n so tham, yéu cau
stra ban 4n so tham theo hudng giao con chung cho ba dugce truc tiép chim soc,
nudi dudng.

Tai phién tda phuc tham, bi don ba Tran Thi Kim P vin giit nguyén yéu
cau, xac dinh khang cao mot phén ban 4n so tham vé quan h¢ con chung. Bi don
va nguoi bao vé quyén va loi ich hop phap cta ciia bi don cho rang Toa an cap
so tham giai quyét giao con chung cho 6éng P truc tiép chim soc, nudi dudng 1a
khong phu hop, vi: Toa an nhan dan huyén B cho ring hoat dong san xuét tai
nha cta ba gy anh hudng xau dén méi trudng séng nén khong giao con cho ba
nudi dudng l1a khong dung. Thuc té, ba chi phan loai hat nhya, do d6 moi truong
rat sach s&, khong anh huong dén strc khoe cua con. Ba ¢ cong viée va noi & 6n
dinh, dam bao diéu kién cham soc, nuodi dudng tdt cho con chung. Toa an cép SO
tham khong xem xét viéc ong P lam nghé toc tai nha, moéi truong thuc sy doc
hai; hién ong P dang séng chung véi gia dinh dong ngudi, dién tich noi & chat
hep. Do d6, ba khong ddng ¥ v6i quyét dinh ctia ban an so tham, dé nghi stra ban
an so thim vé phan quan hé con chung, giao cho ba dugc quyén truc tiép nudi
dudng con chung 1a tré Nguyén Phuong N, khong yéu ciu éng P cip dudng.
Trudng hop ong P va Toa an van cho réng viéc phan loai hat nhya tai nha anh
hudng khong t6t dén thé trang ctia con chung, ba s& lam cong viéc khac dé tao
ngudn thu nhap on dinh.

Nguyén don 6ng Nguyén Xuin P khong dong ¥ véi yéu cau khang co cua
ba P vi 6ng c6 kha ning dam bao diéu kién sinh sdng, hoc tdp va chim séc cho
con chung t6t hon so v&i ba P. Ong c6 thu nhap 6n dinh hang thang tir viéc lam
toc tai nha; vé diéu kién hoc tap, sinh hoat, vui choi giai tri ctia tré em noi 6ng &
tai Quan G 1a quén trung tdm ctia Thanh phd H6 Chi Minh rat tot; nha 6ng gan
truong hoc, bénh vién nén thuan tién cho con chung di hoc va dugc cham soc vé
stc khoe. Ong khong yén tdm khi giao con chung cho ba P nudi dudng tai huyén



B vi cho ring moi truong song 6 nhiém, diéu kién thiéu thon, dé nghi Hoi dong
x€t xtr phuic tham gitr nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh tham gia phién
tda phat biéu ¥ kién cua Vién kiém sat vé viéc tuan thu phap luat té tung dan su
trong qué trinh giai quyét vu an ¢ giai doan phtic tham c6 néu: Thim phan, cac
thanh vién Hoi ddng xét xir, cac duong su trong vu an da thuc hién day da quy
dinh cta phép luat vé t6 tung dan su. Dé xuat duong 161 giai quyét vu an, dai
dién Vién kiém sat nhan dan Thanh phd HO Chi Minh c6 v kién: Xét vé diéu
kién noi ¢ va thu nhap cua cac bén duong su déu 6n dinh nhu nhau. Nhung xét
dén viéc con chung dang sinh séng cung ba P; viéc sinh hoat, hoc tap ctuia con
chung dugc ba P dam bao tot. Nguyén don cho rang ba P mé co s san xut,
kinh doanh hat nhya tai nha gy anh hudéng xau dén moi trudng song nén yéu
cau Toa an khong giao con chung cho ba P nhung qua xac minh tai dia phuong
va chinh nguyén don ciing khéng cung cip duogc tai liéu, chimg ctr chimg minh
cho 10i trinh bay ctua minh. Do d6, dé nghi Hoi dong xét xir chap nhan khang
c4o ctia bi don, sira ban 4n so thim vé phan con chung, giao con chung cho cho
ba P truc tiép cham séc, nudi dudng.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, chiing ctr c6 trong hd so vu an, duoc thim
tra cong khai tai phién toa va can cur vao két qua tranh tung, Hoi dong xét xur
phtc thim nhan dinh:

I. Vé tha tuc t6 tung:

Pon khang céo cua bi don ba Tran Thi Kim P lam trong thoi han luat dinh,
phu hop véi cac quy dinh tai Diéu 272, Diéu 273 Bo luat T6 tung dan su. Puong
su d4 ndp tién tam tng an phi khang cao theo quy dinh 1a hop 18 nén duogc chip
nhan xem xét theo trinh ty phuc tham.

II. V& noi dung:

Xem xét yéu cau khang cdo ctia bi don, Hoi dong xét xtr phuc tham nhan thay:

[1] V& quan hé hon nhan:

Ong Nguyén Xuan P va ba Tran Thi Kim P két hon theo Gidy chtng nhan
két hon sd 125 quyén sd 01/2010 do Uy ban nhan dan Phuong E, Quan G,
Thanh phé H6 Chi Minh cép ngay 19 thang 10 nam 2010 dugc xé4c dinh 1a quan
hé hon nhan hop phép.

Qua trinh chung sbng, cac duong su cung thira nhan gitta vo chdng c6 nhiéu
mau thuin, khong thé hoa giai doan tu. Ong P khoi kién yéu cau ly hon va ba P
dong y. Toa an nhan dan huyén B, Thanh phd H6 Chi Minh giai quyét cho ly hon
14 ¢6 co so. Sau khi xét xir so tham, cac dwong su khong c6 khang céo, Vién kiém
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sat khong c6 khang nghi vé phan nay nén quyét dinh ctia ban an so tham vé quan
h¢ hon nhan da phat sinh hiéu luc phép luat.

[2] V& con chung:

Ong Nguyén Xuan P va ba Tran Thi Kim P ¢6 01 con chung 1 tré Nguyén
Phuong N, gidi tinh: Nam, sinh ngay 02 thang 7 nam 2012. C4 6ng P va ba P
déu c6 yéu cau dugc truc tiép cham soc, nudi dudng con chung, khong yéu cau
nguoi kia cip dudng nudi con.

Tt khi sinh ra cho dén thang 4 ndm 2016, tré Nguyén Phuong N sinh séng
6n dinh cung cha me tai nha éng P. Sau do, gitta vo chong xay ra mau thuén thi
ba P dua con vé nha me dé sinh séng khoang hai nam nay. Qua nhan dinh viéc
ba P m& co s& san xut, phan loai hat nhya tai nha anh huong khong tdt dén méi
truong séng va sinh hoat cia con chung, Toa so tham di giai quyét dé ong P
dugce quyén nudi dudng con chung.

Tuy nhién, qué trinh giai quyét vu 4n tai cip phuc tham, Toa an nhan dan
Thanh phé Ho Chi Minh da c6 cac cong vin yéu cau co quan quan Iy nha nuodc
c6 tham quyén tai dia phuong cung cap thong tin, xac dinh: Ba Tran Thi Kim P
c6 dang ky Ho kinh doanh nganh nghé san xuit d6 nhya gia dung tai dia chi S6
H duong I, Ap K, x3 L, huyén B; thuc t& ho dang kinh doanh nganh nghé phan
loai hat nhya; dén nay, chua c6 phdn anh cua nguoi dan vé viéc hoat dong san
xuit ctia ho ba P anh huéng dén moi truong. Hon nita, ngoai 10i trinh bay va mot
s6 hinh anh cung cap cho Toa an, nguyén don 6ng Nguyén Xuan P khong cung
cap duogc bat ky tai liéu, chimg cir nao khac chimg minh cho 10i trinh bay cua
minh vé méi trudng sdng tai nha ba P khong tét, tir d6 yéu cau khong giao cho ba
P quyén nudi dudng, chim soc con chung.

Trén co sé xem xét moi truong sinh séng, hoc tap va kha ning dam bao
diéu kién phat trién toan dién cta tré, xét quyén loi vé moi mit cia con chung &
thoi diém hién tai, Hoi dong xét xtr phiic thim nhan thay: Tré Nguyén Phuong N
sinh ngay 02 thang 7 ndm 2012 con nho tudi (hon 05 tudi), rat can sy cham soc
truc tiép cua nguoi me; hién ba Tran Thi Kim P dang truc tiép nudi dudng tré N,
cham lo tdt viéc hoc tap, gido duc dé trée N phat trién lanh manh vé thé chat, tri
tué. Tai phién toa phuc thim, ba P cung cip ban x4c nhin ctia Hiéu trudng
treong Mam non noi tré N dang theo hoc xac nhan tré N strc khoe binh thuong,
thé chat phat trién tot, ngoan ngodn va tu duy tot dé chimg minh kha ning nudi
dudng, cham séc con chung ctia minh. Do d6, giao con chung cho ba P tiép tuc
chiam soc, nudi dudng cé nhiéu diém thuan loi hon so véi 6ng P va phu hop véi
hoan canh hién tai, khong lam thay ddi cudc séng on dinh, binh thuong cua tré.
Can chép nhan khang céo cua bi don, stra ban an so thAm nhu dé nghi cua dai
dién Vién kiém sat nhan dan Thanh phd HO Chi Minh tham gia phién toa.



Vé cap dudng: Ba P khong yéu cau ong P cap dudng nudi con chung hang
thang nén Toa 4n ghi nhan.

[3] V& tai san chung, no chung: Cac duong su khong yéu cdu nén Toa an
khong xem xét giai quyét.

[4] V& an phi dan su phtc thim: Do yéu cau khang cédo dugc chdp nhan nén
bi don khong phai chiu an phi dan su phuc tham.

Vi cac I€ trén,

QUYET PINH:

- Cian ctr Khoan 2 Piéu 148, Khoan 2 Piéu 308, Picu 309 Bo luat T tung
dan su;

- Ap dung céc diéu 56, 57, 58, 81, 82, 83 va 84 cua Luat Hon nhan va gia dinh;

- Ap dung Phap 1énh 4n phi, 1¢ phi Toa an

- Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim
2016 ctua Uy ban Thuong vu Qudc hoi khéa 14 quy dinh vé muc thu, mién,
gidm, thu, ndp, quan ly va str dung an phi va 1€ phi Toa an.

- Ap dung Luat Thi hanh an dan sy;

I. Chap nhan don khang cao hop 1é cta bj don ba Tran Thi Kim P vi lam
trong thoi han luat dinh.

II. Chap nhén yéu cau khang cdo cua bi don, sira Ban 4n hon nhdn va gia
dinh so tham sé 83/2017/HNGD-ST ngay 18 thang 7 ndm 2017 ctia Toa 4n nhin
dan huyén B, Thanh phd H6 Chi Minh nhu sau:

1. Chap nhan mot phan yéu cau khoi kién cia nguyén don 6ng Nguyén
Xuan P:

- V& quan hé hon nhan: Ong Nguyén Xuan P dugc ly hoén voi ba Tran Thi
Kim P.

Gidy chimg nhan két hon s6 125 quyén s6 01/2010 do Uy ban nhan dan
Phuong E, Quan G, Thanh phd H6 Chi Minh cdp ngiy 19 thang 10 nam 2010
khong con gia tri phap ly.

- V& con chung: Ong Nguyén Xuan P va ba Tran Thi Kim P ¢6 01 con
chung 1a tré Nguyén Phuong N, gidi tinh: Nam, sinh ngay 02 thang 7 nim 2012.
Khéng chap nhin yéu cau ctia ong Nguyén Xuén P, giao con chung cho ba Tran
Thi Kim P truc tiép cham soc, nudi dudng. Ghi nhan sy ty nguyén cua ba P
khong yéu cau ong P cip dudng nudi con chung hang thang.

Khéng ai duoc can trd ngudi khong truc tiép nudi con trong viée thim

nom, cham s6c, nuoi dudng, giao duc con chung. Trong truong hop céd yéu cau
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cua cha, me hodc ca nhan, t6 chuc, Toa &an c6 thé quyét dinh viéc thay doi nguoi
tryc tiép nuoi con hodc murc cap dudng nudi con.

- V¢ tai san chung, nog chung: Cac duong su khong yéu cau nén Toa an
khong xem xét.

2. V& an phi dan sy so thim:

Ong Nguyén Xuan P phai chiu 200.000 (Hai trim nghin) ddng tién an phi
dan sy so tham, dugc trir vao 200.000 (Hai trim nghin) dong tién tam ng 4n phi
d3 nop theo bién lai thu tién sé AE/201103657 ngay 16 thang 5 nim 2016 cua
Chi cuc Thi hanh an dan sy huyén B, Thanh phé Hd Chi Minh. Puong su di thi
hanh xong an phi so thAm.

I1I. Vé an phi dan sy phuc tham:

Bi don ba Tran Thi Kim P khong phai chiu 4n phi dan su phuc tham, duoc
nhan lai 300.000 (Ba trdam nghin) dong 1a tién tam tng an phi ba P da ndp theo
bién lai thu tién s6 AA/2017/0030024 ngay 28 thang 7 nam 2017 cta Chi cuc
Thi hanh an dan sy huyén B, Thanh phé H6 Chi Minh, nhan tai Co quan thi
hanh an c6 thAm quyén.

Truong hop ban an, quyét dinh dugc thi hanh theo Piéu 2 Luat Thi hanh an
dan sy thi ngudi duoc thi hanh an, ngudi phai thi hanh an ¢6 quyén thoa thuan thi
hanh an; quyén yéu cau thi hanh 4n; ty nguyén thi hanh an hodc bi cudng ché thi
hanh 4n theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi hanh an dan su, thoi hiéu thi
hanh 4n dugc ap dung theo quy dinh tai Diéu 30 Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ngay sau khi tuyén an.

Noi nhgn: TM. HQI DONG XET XU PHUC THAM
- TAND Toi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai Tp. HCM;
- VKSND Ciép cao tai Tp. HCM;
- VKSND Tp. HCM;
- TAND huyén B, Tp. HCM;
- Chi cyc THADS huyén B,
Tp. HCM,;
- UBND Phuong E, Quan G, Tp. HCM,;
- Cac duong sy (dé thi hanh);

- Luu. Nguyén Vin Tuin



HOQI PONG XET XU PHUC THAM

THAM PHAN THAM PHAN ;HAM PHAN — ‘
CHU TQA PHIEN TOA

Lé Phan Thi Minh Nguyét Lé Tho Vién Nguyén Vin Tuin



