TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

Ban 4n s6: 15/2023/KDTM-PT

Ngay: 13 - 3 - 2023

Vv Tranh chip hop dong thi cong
xay dung

NHANDANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phéan — Chu toa phién tda:  Ba Tran Thi Hoa Hiép
Cac Tham phan: Ong Lé Hoang Tan
Ba Tran Thi Thiy Hong

- Thuw ky phién toa: Ba Tiéu Phuong Quyén - Thu ky Toa an nhan dan cap
cao tai Thanh phé H6 Chi Minh.

- Pgi dign Vién kiém sat nhan dan cdp cao tgi Thanh phé Hé Chi Minh
tham gia phién tda: Ong Nguyén Gia Vién - Kiém sat vién.

Ngay 07 va 13 thang 3 nam 2023, tai tru s& Toa an nhan dan cip cao tai
Thanh phd H6 Chi Minh xét xir phiic thim cong khai vu an kinh doanh thuong
mai thy 1y s6 60/2022/TLPT-KDTM ngay 10 thang 11 nam 2022 vé viéc “Tranh
chap hop dong thi cong xay dung”.

Do Ban 4n kinh doanh thuong mai so tham s6: 19/2022/KDTM-ST ngay 28
thang 9 nam 2022 ctia Toa an nhan dan tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham sé: 35/2023/QD-PT ngay
12 thang 01 nam 2023, giira cac duong su:

- Nguyén don: Cong ty ND; dia chi: S6 251, Puong R2, khu phé 6, phudng
R1, thanh phé R, tinh Binh Duong.

Ngudi dai dién theo phap luat ctia nguyén don: Ba Nguyén Thi My H, chirc
vu: Giam ddc (ving mat);

Nguoi dai dién theo Gy quyén ctia nguyén don:

1. Ong Hoang Ting L (c6 mit);



(Vin ban uy quyén s6 160123/VBUQ-ND ngay 16/01/2023).

Dia chi: S6 251, Pudng R2, khu phd 6, phuong R1, thanh phd R, tinh Binh
Duong.

2. Ong Luu Vin B, sinh nam: 1977 (c6 mat);

Pia chi lién hé: S6 229A/3, khu phd R3, phuong R4, thanh phd Thuan An,
tinh Binh Duong (Vin ban oy quyén s6 191121/VBUQ-ND ngay 19/11/2021).

- Bi don:

1. Cong ty BP1; dia chi: Lo 4-1 dén 4-10, khu 3, KCN Protrade, xa R5, thi
Xa R6, tinh Binh Duong.

2. Cong ty BP2; dia chi: Lo 5-1 dén 5-3, 3-1 dén 3-8, T2-1 dén T2-23,
duong Pasteur, khu 3, KCN Protrade, xa R5, thi xa R6, tinh Binh Duong.

Nguoi dai dién theo phap luat cia bi don Cong ty BD1 va Cong ty BD2:
Ong Y, chic vu: Tong Giam dbc, Qudc tich: Lanh thé Pai Loan (Trung Qudc)
(vang mat);

Nguoi dai dién theo uy quyén ctia bi don Cong ty BP1 va Cong ty BD2:
Ong Lé Van T1, sinh nim 1988 (c6 mit);

Dia chi lién hé: sé 569 Pai 16 Binh Duong, phuong R1, thanh phé R, tinh
Binh Duong.

(Gidy uy quyén ngay 10/02/2023)

Nguoi bao vé quyén va loi ich hop phap cua bi don Cong ty BP1 va Cong
ty BD2: Luét su Nguyén Van T2, thudc Doan luat su Thanh phé HO Chi Minh
(co6 mat);

Pija chi: Coéng ty Luat TNHH MTV ADBSaiGon, s6 25 Pong Xoai,
Phuong 13, quan T4n Binh, Thanh phé H5 Chi Minh.

- Nguoi ¢é quyén loi, nghia vu lién quan: Ong NLQ, sinh nam 1957; Quéc
tich: Lanh thd Pai Loan (Trung Qudc); Ho chiéu sb 360113628, do B6 Ngoai
giao cip ngay 22/3/2021 (c6 mit);

Dia chi: L6 4-1 dén 4-10, khu 3, KCN Protrade, xa R5, thi xi R6, tinh Binh
Duong.

- Ngwoi phién dich: Ba Nguyén Thi I, sinh nam: 1989, ching minh nhéan
dan s6 280914642 do Céng an tinh Binh Duong cap ngay 26/7/2019, noi 1am
vigc: Cong ty BD1 (c6 mat);

Dia chi: L6 4-1 dén 4-10, khu 3, KCN Protrade, xa R5, thi x R6, tinh Binh
Duong



- Nguoi khang cdo: Nguyén don Cong ty NP va bi don Cong ty BD1 va
Cong ty BD2.

NOI DUNG VU AN:
Theo bdn dn so thim néi dung vu dn dwec tém tit nhw sau:

Tai don khoi kién ngay 12/11/2021, don khéi kién b sung ngay
21/02/2022 va ngay 05/5/2022, nguyén don va nguoi dai dién hop phap cia
nguyén don trinh bay:

Vao ndm 2017, 2018 nguyén don Cong ty NP (sau ddy goi tat 1a ND) ky
cac Hop ddng xay dung nha xudng véi bi don, cu thé nhu sau:

(1) Hop ddng s6 05/HDXD/2017 ky ngay 08/7/2017 giira NP va Cong ty
BD2 (goi tit 1a BD2, tirc 1a Pong Tuan giai doan 1, viét tat 1a BD21);

(2) Hop dong sé 01/2018/HBP2CXD ky ngay 31/01/2018 giita NP va
Cong ty BD1 (viét tit 1a BD1);

(3) Hop ddng s6 01.11/2018/HBP2CXD ky ngay 08/11/2018 giita NP va
BD22 (tic 1a Pong Tuan giai doan 2);

(4) Hop ddng s6 01.12/2018/HBD2CXD ky ngay 28/12/2018 giita NP va
BD23 (tirc 13 DPong Tuén giai doan 3);

Hai bi don trén déu chung 01 chu tu va cing mot ngudi dai dién theo phap
luat 1a 6ng Y. Trong 04 Hop dong trén thi Hop ddng s6 05/HDXD/2017 (BD21)
hai bén da thuc hién xong, ban giao cong trinh (Bién ban nghi¢m thu va ban giao
cong trinh dua vao st dung ngay 13/10/2019), bi don da thanh todn xong,
nguyén don khong tranh chdp. Nguyén don NP tranh chap ba hop dong con lai
nhu sau:

1. Hop dong s6 01/2018 ngay 31/01/2018, gitta NP véi BD1: Hai bén ky
bién ban nghiém thu va ban giao cong trinh ngay 17/6/2019, tho1 han bao hanh
12 01 nam, hét han bao hanh ngay 17/6/2020, ND ciing di thuc hién xong nghia
vu 1am gidy to phap 1y (Gidy chimg nhan phong chay chita chay, danh gia tac
dong moi truong, phé duyét quy hoach 1/500) va giao BP1 theo bién ban ban
giao vao cac ngay 24/3/2020, 25/9/2020 va 05/9/2019 nguoi dai dién cua BD1
ky nhan van ban phé duyét quy hoach 1/500. Sé tién giit lai trong thoi han bao
hanh 13 5% gié tri cong trinh bang 5.265.000.000 ddng, sau khi hét thoi han bao
hanh, NP nhiéu 1an yéu cau nhung BP1 khdng thanh toén; nay, ND yéu cau
BD1 thanh toan sb tién bao hanh 5.265.000.000 dong va lai cham tra
1,25%/thang tinh tir ngay 18/6/2020 dén ngay xét xtr so tham.

2. Hop dong s6 01.11/2018 ngay 08/11/2018 (BD22), giita ND voi BD2:
Hai bén ky bién ban nghiém thu va ban giao cong trinh ngay 30/9/2019, thoi han



bao hanh 01 ndm, hét han bao hanh ngay 30/9/2020. S6 tién gitt lai trong thoi
han bao hanh 1 5% gié tri cong trinh bang 5.040.000.000 dong, sau khi hét thoi
han bao hanh, NP nhiéu lan yéu cau nhung BD2 khong thanh toan; nay, NP yéu
cau BP2 thanh toan sb tién bao hanh 5.040.000.000 dong va ldi cham tra
1,25%/thang tinh tir ngay 01/10/2020 dén ngay xét xtr so tham.

3. Hop dong s6 01.12/2018 ngay 18/12/2018 (BD23), giita NP véi BD2:
Hai bén ky bién ban nghiém thu va ban giao cong trinh ngay 17/12/2019, thoi
han bao hanh 01 nam, hét han bao hanh ngay 17/12/2020. S6 tién giit lai trong
thoi han bao hanh 13 5% gia tri cong trinh bang 2.042.000.000 dong, sau khi hét
thoi han bao hanh, NP nhiéu lan yéu cau nhung BP2 khdng thanh toan; nay,
ND yéu cau BP2 thanh toan s tién bao hanh 2.042.000.000 dong va 1ai cham
tra 1,25%/thang tinh tir ngay 18/12/2020 dén ngay xét xir so tham.

Pbi v6i 02 Hop dong sd 01.11/2018 va s6 01.12/2018, giita NP va BD2 ¢6
thoa thuan vé viéc N c6 trach nhiém thuc hién thi tyc gidy to phap 1y mién phi
(phong chay chita chdy, danh gia tic dong moi truong, thim dinh ban v& quy
hoach 1/500, Bién ban nghiém thu (hoan cong) cong trinh ctia Ban quan 1y, gidy
chtng nhan s& hiru cong trinh) cho BD2. NP di thuc hién xong thu tuc gidy to
phé duyét tham dinh phong chéy chita chay, S& Xay dung di ky van ban tham
dinh ban v& quy hoach 1/500 nhung Uy ban nhan dén tinh chua kY, tir 46 khong
thuc hién duge cac thu tuc danh gia tac dong moi truong va Bién ban nghiém
thu cong trinh cia Ban quan 1y khu cong nghiép; Gidy to s& hitu cong trinh ciing
khéng thuc hién duoc vi bi don chua duoc cAp Gidy chimg nhan quyén thué dat.
Nhitng Gidy to phap 1y lién quan noi trén khong lam dugc 13 do cong trinh xay
dung trén phan dat co lién quan dén vu an Cao Minh E (thudc Khu cong nghiép
Quéc té Protrade), Uy ban nhan dan tinh Binh Duong d3 c¢6 Vin ban s6 192/TB-
UBND ngay 16/9/2019 tam dimng céc thil tuc hanh chinh lién quan dén dét dai
trong Khu cong nghiép Quéc té Protrade. Viéc khong hoan thanh thu tuc gidy to
phéap 1y khong phai do 16i cia NP nén NP khong phai chiu trach nhiém; NP
d6ng ¥ tinh chi phi hoan thanh gidy to phap 1y cho 02 Hop dong con lai ciia BD2
1a 680.000.000 déng. NP khong dong y véi yéu cau gitr lai sd tién
10.000.000.000 déng cta bi don dé dam bao cho ND thyc hién xong cac thu tuc
gidy to phéap 1y nhu da néu ¢ trén.

4. Qua trinh thyuc hién cac hop déng trén, nguoi dai dién cho BP1 va Bb2
la 6ng Y thuong vé Pai Loan nén giao cho ngudi quan 1y 1a 6ng NLQ, 6ng NLQ
la nguo1 giam sat vi¢e xay dung, ky nghiém thu ting hang muc va bdo céo cho
6ng Y dé thanh toan tién cho ND. Trong qua trinh xdy dung, dng NLQ cd yéu
cau xay dung thém mot sé hang muc ngoai hop dong, khi c6 yéu cau lam thém
ngoai hop ddng cua 6ng NLQ thi NP 1am ban bao gid, ban v& dua cho dng NLQ
ky, sau d6 ND thuc hién xay dung, ph?m xay dung thém ngoai hop déng cua ND
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da duoc 6ng NLQ thira nhan trong 02 bién ban xem xét tham dinh tai chd cua
Toa an. Phan xay dung thém NP d3 ban giao cho BP1 va BP2 cing véi cong
trinh x4y dung trong hop déng, BP1 va BD2 ciing da dua vao st dung (muc
dich dung dé san xuat hodc cho thué) ciing véi nha xuong di xay theo hop dong
(thoi han ban giao theo bién ban nghiém thu cudi cung 1a ngay 17/12/2019).

+ Cac hang myc NP 1am thém ngoai hop dong tai BD1: (1) Nha dé xe (2)
phong khi nén (3) toan bo hd ga + dudng 6ng ngam (dung cho duong diy dan
dién) cua BD12 (Hop dong s6 01.11/2018) (4) lam thém vach ngan trén 1au cua
xuong s6 4 dai 120mx4m (5) nha chira ga xudng sd 3 (6) mai che ndi giita
xuong s6 3 va xuong sb 4 dai 120m x (8,5m dén 9m) (7) bé xir Iy nudc thai +
mai che, vach ngin (8) giéng khoan cong nghiép (9) 02 nha xe 6 t6 mdi nha
6,6m x 25m (10) 1am 06 dé mong dung dé may san xuét tai xuong sé 9 (11) nha
hoi + nha dién.

+ Cac hang muc ND 1am thém ngoai hop dong tai BD2: (1) Ngudn dién
chiéu sang, thiét bj van phong, bon nude, rém, hang rao, dé beé tong bo via, lam
bai xe mdy, dién chiéu sang nha xuong tir 1 dén 7, dong hd dién, nude; (2) nha
dién 8mx3,5m; (3) bo via xung quanh hang rao 1.827m dai; (4) hé thong cip
nudce sinh hoat khu xudng, van phong dién tich khu vuc 26.159m?; (5) hang rao
ngdn gifra cac xuéng va nha xudng.

Chi phi thi cong, xdy dung thém ngoai hop dong cua N tai BP1 va BD2
1a 11.036.200.000 dong. Sau khi ¢ ¥ kién phan té cta bi don vé viéc ND chua
thi cong hang rao son phu Epoxy, phi 3 16p chdng dn mon cta bé chira nudc;
theo ban bao gia ctia NP thi phan nay thi cong véi gia 911.555.000 dong, NP
ddng ¥ trir chi phi thi cong phan nay 911.555.000 dong; sb tién thi cong con lai
ngoai hop dong 14 10.694.000.000 dong.

Nay, Chimng thu thim dinh gia ciia Cong ty C6 phan Tham dinh gia Binh
Duong s6 047/2022/BDV-CV ngay 27/7/2022 thi phan xiy dung thém tai BD1
tri gia 6.478.158.851 ddng; Chung thu tham dinh gia sb 048/2022/BDV-CV
ngay 27/7/2022 thi phan xay dung thém tai BD2 tri gia 3.854.282.833 dong
(téng chi phi x4y dung thém tai 02 cong trinh 14 10.332.441.684 ddng).

ND dong y gia tham dinh tai chimg thu thim dinh gia va yéu cau: BDI1
thanh toan phan gia tri xay dung thém 13 6.478.158.851 ddng va lai suat cham
thanh toan 1,25% tir 18/6/2020 dén ngay xét xtr so tham; yéu cau BP2 thanh
toan phan gia tri xay dung thém sb tién 3.854.282.833 dong va 1ai sudt cham
thanh toan 1,25% tir 18/12/2018 dén ngay xét xir so thAm.

Truong hop BD1 va BD2 khong khong ¥ thanh toan tién thi dé nghi Toa 4n
quyét dinh dé cho ND dwa xe va may moc vao thao d&, dap bo va di doi toan b
phan xay dung thém ctia ND trén phan dat hién do BD1 va B2 quan ly.
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5. ND khong dong y voi yéu cau phan té ciia BD1 va BB2, véi Iy do nhu
Sau.

- Hop dong s6 05/HDXD/2017 (BP21) hai bén di thuc hién xong, ban giao
cong trinh dua vao st dung tir ngay 13/10/2019; bi don cling da thanh todn xong
tién bao hanh; nay bi don yéu cau tra chi phi sira chita, hu hong do hao mon tu
nhién theo chimg thu tham dinh gia véi sd tién 145.756.800 dong 1a khong
dang.

- 02 Hop dong con lai: Trong thoi gian bao hanh, BB1 va BD22 khong
thong bao cho ND vé hu hong cac cong trinh xay dung dé khac phuc sira chira,
khi dai dién cia NP dén tru so thi BD1 va BD2 déng ctra khong cho vao (c6
hinh anh kém theo), trong thoi han khiéu nai theo quy dinh cta phap luat BD1
va BD2 ciing khong khiéu nai; va khi ND khoi kién, dén ngay 20/01/2022 thi
BD1 va BD2 méi c6 don phan t6 yéu cau bdi thudng do cong trinh hu hong. Két
qua xem xét tham dinh ctia Toa an va két qua tham dinh gia ciia Cong ty thim
dinh gia (ngdy 27/7/2022) chi rd s6 tién khic phuc, sita chita hu hong tai BD2 va
BD1 1a nhiing do hu hong, xudng cap ty nhién trong qué trinh sir dung tir khi
nghiém thu cong trinh vao cac ngay 17/6/2019 (Bb1), 30/9/2019 (Bb22) va
13/10/2019 (BP21) dén nay, khong phai do chét lugng cong trinh.

Trong qud trinh t6 tung va tai don phdn t6 ngay 20/01/2022, ngwoi dai dién
hop phdp cua bi don trinh bay:

Bi don (BD1 va BD2) thong nhit v6i nguyén don NP vé viéc hai bén co ky
04 hop dong xay dung nhu nguyén don di trinh bay.

1. Thong nhat véi NP vé Hop dong s6 05/HDXD/2017 (BP21) hai bén di
thuc hién xong, ban giao cong trinh, thanh toan xong tién bao hanh; nhung cong
trinh hu hong xudng cép thi NP phai co trach nhiém.

2. Dbi voi Hop dong sd 01.2018 ngay 31/01/2018, hai bén ky bién ban
nghiém thu va ban giao cong trinh ngay 17/6/2019, thoi han bao hanh 01 nam ké
tir ngdy nghiém thu; BP1 con giit lai s6 tién 5.265.000.000 dong ciia NP chua
thanh toan vi trong thoi gian bao hanh cong trinh, BB1 c¢é thdng bao cong trinh
hu hong nhung NP khong dén sta chira.

3. Hop dong s6 01.11/2018 ngay 08/11/2018 (BP22) hai bén ky bién ban
nghiém thu va ban giao cong trinh ngay 30/9/2019, thoi han bao hanh 01 nam,
hét han bao hanh ngay 30/9/2020. Sé tién BD2 con giir lai trong thoi han bao
hanh 13 5.040.000.000 dong chua thanh toan, vi 02 1y do: Trong thoi gian bao
hanh cong trinh, BD2 c6 théng bao cong trinh hu hong nhung NP khong dén
stra chita va ND chua thuc hién xong céc gidy to phap 1y cho BD2 nhu di thoa
thuan.



4. Hop ddng s6 01.12/2018 ngay 18/12/2018 (BP23), hai bén ky bién ban
nghi¢m thu va ban giao cong trinh ngay 17/12/2019, thoi han bao hanh 01 nam;
s6 tién gitr lai trong thoi han bao hanh 14 2.042.000.000 dong chua thanh toan, vi
ND khong hoan thanh gidy to phap 1y cho BD2 nhu thoéa thuan trong hop dong.

Bi don BP1 va BD2 c6 yéu cau phan té (ngay 20/01/2022) nhu sau:

- Hop ddng s6 05/HDXD/2017 (BP21): Yéu cau NP tra chi phi sira chira
theo chimg thu tham dinh gia (s6 060/2022/BDV-CT) sb tién 1a 145.756.800
dong.

- Hop dong s6 01/2018 ngay 31/02/2018 (BP1): Yéu cdu NP tra chi phi
stra chita theo chung thu thim dinh gia (sé 059/2022/BDV-CT) s6 tién la
305.229.000 dong.

- Hop dong s6 01.11/2018 ngay 08/11/2018 (BP2GD2): Yéu cau ND tra
chi phi stra chira theo chtg thu thim dinh gia (s6 060/2022/BDV-CT) s6 tién la
1.169.802.000 dong.

5. Ngay 11/8/2022, dai dién hop phép cua bi don c6 ¥ kién phan bac vé
viéc nguyén don yéu cau bj don thanh toan 100% tién bao hanh cong trinh con
lai nhu sau:

ND chua hoan thanh thu tuc phap 1y (phong chay chita chay, moi truong,
phé duyét quy hoach 1/500, Bién ban nghiém thu cong trinh cua Ban quéan 1y
Khu cong nghiép, gidy to s hitu cong trinh) cho BD2 theo 02 hop dong (sb
01.11/2018 va sd 01.12/2018) nén yéu cau duoc gilr lai tién bao hanh 1a
10.000.000.000 (muoi ty) dong dé bao dam nghia vu hoan thanh gidy to phap 1y,
sau khi NP hoan thanh nghia vu lam gidy to phéap 1y xong bi don sé& tra lai cho
ND s6 tién 10.000.000.000 (muoi ty) dong.

6. Yéu cau ctia ND vé phan xay dung ngoai hop dong: Ban bao gid, ban vé
do NP dua ra chua c6 chit ky chap thuan ctia 6ng Y (dai dién theo phap luat cta
BD1 va BD2) thi bi don chi dong y tra chi phi phat sinh theo cac chung thu
tham dinh gia.

Dbi vé6i trudong hop dng NLQ c6 ky hay khong ky cac chimg tir do nguyén
don dua ra thi bi don khong cé ¥ kién. V& yéu cau thao d& phan xay dung thém
ngoai hop dong cia NP thi bi don khong c6 ¥ kién vé viéc nay.

Nguoi c6 quyén loi, nghia vu lién quan éng NLQ trinh bay:

Ong NLQ 14 nguoi dugc 6ng Y giao quan ly 02 Cong ty BD1 va BD2,
giam sat thi cong xay dung ciia ND tai BD1 va BP2 tir khi bat ddu cho dén khi
dua vao hoat dong, dén nay ong van dang la ngudi quan 1y cia cong ty. Ong
NLQ thira nhan cic cong trinh xay dung trén dat cta bi don BP1 va BP2 dé do



ND thuc hién, phan cong trinh ma NP xac dinh xdy dung ngoai hop dong do
ND thyc hién nhung c6 mét sé hang muc 6ng NLQ khéng rd trong hay ngoai
hop dong. Ong NLQ thira nhan c6 kY vao ban bao gia, ban v& phan thi cong xay
dung do NP dua nhung ky 1a dé thi cong xdy dung theo yéu cau khong phai ky
1a théng nhat véi ban béo gia do NP dua ra; vé gia trj ting hang muc xay dung
6ng NLQ khong quyét dinh duoc ma do chu dau tu (6ng Yao) quyét dinh.

Tai Ban dn kinh doanh thwong mai so tham s6: 19/2022/KDTM-ST ngay 28
thang 9 nam 2022, Tda &n nhan dan tinh Binh Duong quyét dinh:

1. Chap nhan mot phan yéu cau khai kién ctua nguyén don Cong ty ND.

2. Tuyén cac hop dong xay dung sau day cham dut hiéu luc ké tir ngay
28/9/2022:

2.1. Hop ddng xay dung s6 01/2018/HBD2CXD ky ngay 31/01/2018 giira
Cong ty NP va Cong ty BD1.

2.2. Hop dong xay dung s6 01.11/2018/HBB2CXD ky ngay 08/11/2018 va
s6 01.12/2018/HBD2CXD ky ngay 28/12/2018 gitra Cong ty NP va Cong ty
BD2.

3. Vé nghia vu thanh to4n caa bi don trong hop dong:

3.1. Budc bi don Cong ty BD1 phai thanh toan cho Cong ty ND sb tién gc
la 5.265.000.000 dong va 1ai suat cham thanh toan 14 1.798.875.000 ddng, tong
cong: 7.063.875.000 (bay ty khong trdm sau muoi ba triéu tdm tram bay muoi
1am nghin) dong (Hop dong s6 01/2018/HBP2CXD).

3.2. Budc bi don Cong ty BD2 phai thanh toan cho Cong ty ND sb tién gdc
la 5.040.000.000 dong va 1ai suat cham thanh toan 1a 752.850.000 dong, tong
cong: 5.792.850.000 (ndm ty bay tram chin muoi hai tri¢u tdm trdm ndm muoi
nghin) déng (Hop dong sé 01.11/2018/HBD2CXD).

3.3. Budc bi don Cong ty BD2 phai thanh toan cho Cong ty ND sb tién gdc
la 2.042.000.000 dong va l4i suat cham thanh toan 1a 272.266.500 dong, tong

cong: 2.314.266.500 (hai ty ba trim mudi bon triéu hai trim sdu muoi sau
nghin nam trim) dong (Hop dong s6 01.12/2018/HBP2CXD).

4. V& nghia vu thanh toan cua bi don ngoai hop dong:

4.1. Budc bi don Cong ty BP1 phai thanh toan cho Cong ty NP chi phi xay
dung ngoai hop dong véi sb tién 1a 6.478.158.851 (sau ty bon trim bay muoi
tam triéu mot trim nim muoi tAm nghin tim trim nim muoi mot) déng.

4.2. Budc b1 don Cong ty BD2 phai thanh toan chi phi xdy dung ngoai hop
ddng cho Cong ty ND sé tién 1a 3.854.282.833 (ba ty tam trim muoi bon triéu
hai trim tdm muoi hai nghin tdm trim ba muoi ba) dong.



5. Khong chap nhan yéu cau cua Cong ty NP vé viéc bi don Cong ty BD2
phai thanh toan tién 13i 1.025.116.500 dong do chiam thanh toan (trong hop
dong) voi va tién 13i 3.241.176.694 dong cham thanh toan (xdy dung thém
ngoai hop dong), tong cong: 4.266.293.194 (bdn ty hai trim sau muoi sau triéu
hai tram chin muoi ba nghin mot tram chinh muoi bon) dong.

6. Khong chap nhan yéu cau phan té ctia Cong ty BD1 vé viéc budc Cong
ty ND phai thanh toan chi phi stra chita 1a 305.299.600 (ba tram linh nam tri¢u
hai tram chin muoi chin nghin séu trim) déng.

7. Khong chap nhan yéu cau phan t6 ctia Cong ty BD2 vé viéc budc Cong
ty ND phai thanh toan chi phi stra chira 1a 1.315.588.000 (mdt ty ba tram muoi
Jam triéu nam trim tAm muoi tdm nghin) dong.

8. Ghi nhan sy ty nguyén cua Cong ty ND vé viée chiu chi phi dé Cong ty
BD2 thuc hién cac gidy to phap 1y (Phong chay chita chdy, méi truong, quy
hoach 1/500, bién ban nghiém thu ctia Ban quan 1y va Gidy ching nhan s¢ hitu
cong trinh); Cong ty N phai giao lai cho cho Cong ty BD2 sé tién 800.000.000
(tam tram triéu) dong.

Ké tur ngay ban an c6 hi¢u luc phap luét, nguoi dugc thi hanh an c6 don
yéu cau thi hanh an, néu ngudi phai thi hanh 4n cham tra tién thi con phai tra 1ai
cho nguoi dugc thi hanh an theo murc 1ai suét qui dinh tai khoan 2 Diéu 468 Bo
luat dan sy nam 2015 twong tng vai sd tién va thoi gian cham tra.

Ngoai ra, ban an so tham con quyét dinh vé 4n phi va thong béo vé quyén
khang céo cua cac duong su theo quy dinh ctua phap luat.

Ngay 10/10/2022, Cong ty ND c6 don khang cdo mdt phan ban an so tham
vé phan tinh 13i chdm thanh toan.

Ngay 05/10/2022, Cong ty BD1 va Cong ty BD2 c6 don khang cao toan bd
ban 4n so tham.

Tai phién toa phiic tham:

Nguyén don Cong ty ND, ¢ nguoi dai dién theo ty quyén la 6ng Hoang
Tang L va 6ng Luu Vin B thong nhét xin rat mot phan khang cdo vé yéu cau
tinh 14i d6i voi phan cham thanh toan gia tri bao hanh ddi véi Hop dong sb
01.11/2018 ngay 08/11/2018, Hop dong s6 01.12/2018 ngay 18/12/2018 cua
BD1 va BD2; giit nguyén yéu cau khang cdo vé phan tinh 1i chdm thanh toan
d6i v6i phan thi cong phat sinh, cy thé BD1 phai tra 13i phan phat sinh
2.229.511.667 ddng cho NB, BD2 phai tra l4i cham thanh todn phan phat sinh 1a
2.206.415.000 ddng cho NP, tinh dén ngay xét xir so tham 22/9/2022; dé nghi
Hoi dong xét xir chap nhan khang cdo ciia nguyén don, khong chp nhan khang
cdo cua bi don, stra ban an so tham, véi cac 1y do:
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Theo thoéi quen thuong mai, gitra nguyén don va bi don trudc d6 da thi
cong nhiéu hop déng. Mic di ddi véi cac phan phat sinh chua ky phu luc hop
d6éng nhung hai bén déu tudn thi dung quy trinh thi cong ciing nhu giao udc
thuc hién toan bo cac cong viéc déu theo dung nodi dung cac Hop dong da ky.
Hai bén déu miac nhién hiéu 16 cac quy dinh trong cac Hop dong ciing 4p dung
tuong tu cho cac phan phat sinh ngoai hop dong, do d6 ciing dugc mic nhién
hiéu rang cac bén théng nhat thuc hién hop dong bat thanh van, théa thuan
miéng dé thuc hién thi cong trudc, méi ky van ban sau.

Mat khac, khi nguyén don thi cong xong da dugc nghiém thu, ban giao toan
bo cdng trinh cac hang muc phat sinh cung ldc vai ban giao cac hang muc trong
Hop d6ng. Bén bi don di nhan cong trinh dua vao hoat dong va cho thué mot sd
nha xuong, nhu vay da khai thac stir dung toan bd tai san cong trinh tur trong hop
ddng dén cac hang muc phat sinh. Trong khi d6, vi thi cong theo yéu cau cua bi
don nén nguyén don da huy dong vat tu, thiét bi, nhan luc, tai luc xay dung nén
cac hang muc cong trinh, da phai chi tra rat nhiéu cho cac khoan chi phi nay. Bi
don phai boi thuong thiét hai cho nguyén don bang hinh thuc tra 13i dbi véi
khoan ng cham thanh toan. Theo muc 9.7 Piéu 9 cua cac hop dong thi cong da
ky va quy dinh cia Diéu 306 Luat Thuong mai 2005 c6 co so xac dinh bén bi
don vi pham hop ddng do cham thanh toan.

Bi don Cong ty BD1 va Cong ty BD2, ¢6 nguoi dai dién theo ty quyén la
6ng Lé Van T1 va ngudi bao vé quyén va loi ich hop phap cta bi don 13 Luét su
Nguyén Vin T2 thdng nhat dé nghi Hoi dong xét xtr hity ban an so tham, véi cac
ly do:

Theo don khéi kién va don khdi kién bd sung cua nguyén don, theo don
yéu cau phan td cua bi don, cic bén khong c6 yéu cau vé viéc chadm dt hiéu luc
ctia hop dong. Hon nita, NP chua hoan thanh nghia vu cua hop déng va chua
thoa min viéc xay ra tinh trang bat kha khang theo quy dinh tai diéu 296 Luat
thuong mai. Tuy nhién, trong phan tuyén xir ctia ban an so tham tuyén cham dut
hiéu lyc cua cac hop dong xdy dung vao ngay 28/9/2022. Nhu vy, Toa an cap
so thAm di vuot qua pham vi xét xt, 1a vi pham nghiém trong tha tuc t6 tung.

Tda an cap so thim danh gia vé khdi lugng d3 hoan thanh nhu cac bién ban
nghiém thu cua hai bén va két qua tham dinh gia tri cia co quan chuyén mon dé
két luan vé gid tri d6i Gmg s6 tién dé budc nghia vu thanh toan va phat 13i 13 thiéu
co sO. Béi 1€, mot cong trinh xdy dung du &n theo quy dinh cua Luat xay dung
va hé thdng cac tiéu chuan k¥ thuat hién hanh thi phai bao gdm 1a khdi luong
cong trinh va chat luong cong trinh. Tuy nhién, NP méi chi xac dinh dugc vé
phan khéi lugng thi cong, phan chét lugng cong trinh chua dugc co quan chuyén
mon danh gid, xac nhan ma cu thé ¢ day 1a Ban quan 1y khu cong nghiép qudc té
Protrade hodc Ban quan 1y cic khu cong nghiép tinh Binh Duong kiém tra
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nghiém thu theo quy dinh cua phap luat.

Toa an cép so thim da ap dung tinh trang bat kha khang dé mién trir trach
nhiém theo hop ddng ctia nguyén don trong viéc khong phai hoan thanh phan
con lai ctia hop ddng 1a cac thu tuc phap 1y vé moi trudng, an ninh trt ty, phong
chay chita chdy... Tuy nhién Toa 4n cip so thAm chua xac dinh dugc thoi diém
cham dut tinh trang bat kha khang dé xac dinh quyén va nghia vu cta ca hai bén,
1a thiéu co s, khong ding quy dinh phap luat.

Trong phan quyét dinh ctia ban 4n so thim khong noi dén chi phi té tung
nhu: chi phi xem xét thim dinh tai chd; chi phi giam dinh.. .dé xac dinh ai 1a
nguoi c6 nghia vu phai chi tra chi phi nay.

Ngoai ra, d6i v6i nhitng hang muc phét sinh ctia cong trinh, BD1 va BD2
khong yéu cau, khong nam trong hop dong va phu luc hop ddng hai bén ky két,
khong dugc phia BD1, BD2 thwra nhan va khong nghiém thu cong trinh hoan
thanh di vao st dung, nén dé nghi Hoi ddng xét xir khong chdp nhan yéu cau
khang cdo ctia nguyén don yéu cau thanh toan nhimg hang muc xdy dung thém
cling nhu s6 tién 14i suét.

Pai dién Vién kiém sat nhan dan cép cao tai Thanh phd H6 Chi Minh
trinh bay quan diém:

Vé t6 tung: Tham phan va Hoi dong xét xir thyc hién dung quy dinh cia
phap luat t6 tung. Cac duong su thuc hién quyén, nghia vu theo dung quy dinh
phép luat.

V¢é nodi dung:

Tai phién toa phiic tham, nguyén don xin rat mot phan khang cao vé yéu
cau tinh 13i ddi véi phan cham thanh toan gia tri bao hanh d6i v6i Hop dong sb
01.11/2018 ngay 08/11/2018, Hop dong s6 01.12/2018 ngay 18/12/2018 cua
BD1 va BD2. Pay la su tu nguyén cua duong su, dé nghi Hoi dong xét xtr chap
nhan va dinh chi phtic thim d6i voi phan ciia vu 4n ma nguyén don da rat khang
c4o theo qui dinh tai khoan 3 Diéu 284 Bo luat TH tung dan sy.

Xét khang cao ctia nguyén don vé phan tinh 13 chdm thanh toan d6i voi
phan thi céng phat sinh, sau khi ky két hop dong, cac bén khong ky két phu luc
hop dong, cac bén khong thoa thuan vé thoi diém thanh toan dbi cac phan xay
dung ngoai hop dong nén khéng c6 co s xem xét.

Xét khang céo ctia cac bi don vé viéc hiuy 4n ban an so tham, Toa an cép SO
tham xét xir chdp nhan mot phan yéu cau khai kién ctia nguyén don 1a ¢6 can ci.
bac biét trong subt qua trinh xay dung, trong thoi han bdo hanh, cho dén khi hét
thoi han ban hanh, bi don khong ¢ yéu cau, khong khiéu nai vé chat lugng cong
trinh. Sau khi nguyén don khéi kién, cic bi don méi co yéu cau phan t6 vé boi
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thuong chi phi stra chira do cong trinh xudng cip. Theo Piéu 10 cua cac hop
dong vé bao hanh cong trinh do cic bén thoa thuan, cic bi don khong ap dung
dung qui dinh phap luat. Vi vay, khong c6 co s¢ chap nhan khang cdo ciia cac bi
don.

Xét thiy, cac duong sy khong cung cap dugce chimg cit nio méi dé ching
minh cho khang cdo cua minh, dé nghi Hoi dong xét xur khong chap nhan yéu
cau khang cao ctuia nguyén don, cac bi don va gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can cu cdac tai ligu chung ctr trong ho so vu an da dugc tham tra tai phién
toa phuc tham, can cur vao két qua tranh lun tai phién toa, Hoi dong xét xir xét
khang céo cua nguyén don, bi don nhu sau:

[1] Vé ndi dung:

[1.1] Xét Hop dong sé 05/HDXD/2017 ky ngay 08/7/2017 gitta NP va
BD2:

Nguyén don va bj don déu thira nhan hop déng nay di duogc nghiém thu,
ban giao va dua vao sur dung ngay 13/10/2019. BD2 da thanh toan xong toan bd
s6 tién bao hanh con lai cho ND ngay sau khi hét thoi han bao hanh. Mic du,
nguyén don khong yéu cau T0a an giai quyét ddi véi hop dong nay nhung bi
don c6 yéu cau phan té lién quan dén nghia vu bao hanh phat sinh tir quan hé
hop ddng.

Theo thoa thuan tai Piéu 10.3 cua Hop dong thi thoi han bao hanh céng
trinh 1a 12 thang ké tir ngay toan bo cong trinh chinh thirc duoc nghiém thu hoan
thanh, dua vao st dung va phai duoc gia han cho dén khi khic phuc xong cac sai
x6t do 16i ctia bén B (ND). Theo d6, thoi han bao hanh duoc tinh dén hét ngay
12/10/2020. Hét thoi han nay, BD2 da thanh toan xong tién bao hanh cho ND.

Ngay 20/01/2022, BP2 phan t& yéu cau ND tra chi phi sira chita theo
chung thu tham dinh gia (s6 060/2022/BDV-CT) sé tién 1a 145.756.800 dong.
Tuy nhién, trong sudt qué trinh t6 tung, BD2 khong chirng minh dugc thiét hai
nay phat sinh va da c6 yéu ciu NP thuc hién viéc bao hanh trong thot han bao
hanh theo thoa thuan tai Diéu 10.2 cua Hop dong. Do d6, Toa &n cip so thim
khéng chap nhan yéu cdu phan td ndy ctia BP2 1a phu hop véi sy thoa thuan
trong hop dong va quy dinh phap luat.

[1.2] Xét Hop dong xdy dung s6 01/2018/HBD2CXD ky ngay 31/01/2018
gitta NP va BD1:

[1.2.1] V& nghia vu thanh toén:
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Hai bén da ky bién ban nghiém thu dbi v6i Hop dong va da thyuc hién viéc
ban giao cong trinh ngay 17/6/2019. Theo thoa thuan tai Diéu 10.3 cta Hop
d6ng thi thoi han bao hanh 1a 12 thang ké tir ngay hop dong chinh thyc dugc
nghiém thu va dua vao sir dung. Do d6, ngay hét han bao hanh 1a 17/6/2020. Hai
bén déu thira nhan hién nay BP1 con giit sb tién giit lai trong thoi han bao hanh
1a 5% gia tri cong trinh bang 5.265.000.000 dong.

BD1 cho rang khong thanh toan sd tién néu trén cho ND do trong thdi gian
bao hanh cong trinh, BD1 ¢6 thong bao cong trinh hu héong nhung NP khong
dén stra chita. Tuy nhién, BD1 khong cung cp dugc bat ky chimg ctr ndo ching
minh nghia vy théng bao ctia minh. Do d6, hét thoi han bao hanh, BD1 c¢6 nghia
vu thanh toan cho NP sb tién 5.265.000.000 déng néu trén. Vay yéu cau khoi
kién cua nguyén don vé viéc BP1 vi pham nghia vu thanh toan tir ngay
18/6/2020 14 ¢6 can cir chap nhan.

[1.2.2] V& 14i cham tra:

Do BP1 vi pham nghia vu thanh toan nén yéu cau khoi kién cta nguyén
don vé viéc thanh toan 14i cham tra 1a c¢6 can ct. TOa an cdp so tham ap dung
Piéu 306 ctia Luat Thuong mai va nguyén tic co loi cho bi don dé ap dung murc
131 sudt cham tra 1a 1,25% nhu yéu cdu ctia nguyén don 1a phu hop. Vay BP1 ¢6
nghia vy thanh toan 13i suat cham tra d6i véi Hop dong s6 01/2018/HBD2CXD
1a 1.798.875.000 dong.

[1.2.3] V& yéu cau phan té cta bi don:

Theo Piéu 10.2 cuia Hop dong thi néu sau 24 gid ké tir thoi diém BPI
thong bao viéc bao hanh ma NP khong thuc hién, BD1 s€ thué don vi khéc thuc
hién viéc stra chita. BD1 cling khong chirng minh dugc viéc da dé nghi don vi
khac thyuc hién viéc stra chita trong thoi han bao hanh va dugc thuc hién sau 24
gid ké tir thoi diém thong bao cho ND. Nén yéu cau phan té ciia BP1 bujc NP
thanh toan chi phi stra chita do cong trinh xudng cap, hu hong theo két qua tham
dinh gia 1a 305.299.600 ddng 1a khong ¢ cin ctr.

[1.2.4] V& cong trinh x4y dung ngoai hop dong:

Nguyén don cho rang di thuc hién cac hang muc: (1) Nha dé xe (2) phong
khi nén (3) toan bo hd ga + duong dng ngdm (dung cho dudng diy dan dién) cua
BD12 (Hop dong s6 01.11/2018) (4) 1am thém véach ngan trén lau cta xuong sd
4 dai 120mx4m (5) nha chira ga xudng sb 3 (6) mai che nbi giita xuong sb 3 va
xuong sb 4 dai 120m x (8,5m dén 9m) (7) bé xir Iy nudc thai + mai che, vach
ngin (8) giéng khoan cong nghiép (9) 02 nha xe 6 t6 mdi nha 6,6m x 25m (10)
lam 06 dé mong dung dé may san xuat tai xuong. Tuy nhién, cic hang muc nay
khéng dugc thoa thuan trong hop dong véi BP1. Trong khi d6, nguyén don chi
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cung cap duoc bang ban bao gia thi cong va ban vé thi cong co chit ky cua dng
NLQ. Theo quy dinh tai khoan 1 Piéu 13 cta Luat Doanh nghiép 2014 thi nguoi
dai di¢n theo phép luat 1a ca nhan dai di¢n cho doanh nghi¢p thuc hi¢n cac
quyén va nghia vu phét sinh tir giao dich ctia doanh nghiép. Ngoai ra, tai khoan
1 Biéu 138 ctia Bo luat Dan sy 2015 thi phap nhan c6 thé uy quyén cho ca nhan,
phap nhan khac xéc lap, thuc hién giao dich dan sy. Tai thoi diém thuc hién bao
gia va thuc hién cong trinh ngoai hop dong, nguyén don khong chimg minh
dugce 6ng NLQ 14 dai dién hop phap ctia BD1 dé giao két hop dong dan su.

Tuy nhién, viéc thuc té xdy dung cac cong trinh nay déu dugc NP va BP1
thira nhan. Trong qua trinh xay dung, BD1 khong ngan can va ciing dang thuc té
str dung céc cong trinh ndy. Viéc Toa an cip so tham xac dinh thoi diém ban
giao cong trinh nim 2019 va cin c vao Chung thu tham dinh gia so
047/2022/BDV-CT ngay 27/7/2022 dé xéac dinh gid tri clia cac cong trinh xay
dung ngoai hop dong néu trén voi sd tién 13 6.478.158.851 dong 1a phu hop.

Pbi v6i yéu cdu cta nguyén don vé lai suat cham tra ddi voi sd tién
6.478.158.851 ddng 1a khong co can ctr vi viée xdy dung nay khong duoc thuc
hién duya trén thoa thuin hop phap va khong c6 can ctr dé tinh 14i.

Do d6, BP1 phai thanh toan cho NP 1a s tién giit lai trong thoi han bao
hanh 13 5% gia tri cong trinh bang 5.265.000.000 dong + 13i suat cham tra ddi
v6i Hop dong s6 01/2018/HBD2CXD la 1.798.875.000 dong + gi4 tri cua cac
cong trinh x4y dung ngoai hop dong néu trén véi sb tién 1a 6.478.158.851 dong

[1.3] Xét Hop dong s6 01.11/2018/HBD2CXD ky ngay 08/11/2018 va Hop
ddng s6 01.12/2018/HBD2CXD ky ngay 28/12/2018 gitta NP va BD2:

Nguyén don yéu cau BD2 phai thanh toan sb tién con giit lai trong thoi han
bao hanh 1a 5.040.000.000 dong dbi véi Hop dong s6 01.11/2018/HBD2CXD va
2.042.000.000 dong ddi véi Hop dong sb 01.12/2018/HBP2CXD va 1ai cham
tra ké tir ngay hét han bao hanh. Bi don khong dong ¥ yéu cau nay do trong thoi
gian bao hanh cong trinh, BD2 c6 thong bio cong trinh hu hong nhung ND
khong dén sira chita va NP chua thuc hién xong cac gidy to phap 1y cho BD2
nhu da thoa thuan.

[1.3.1] Xét nghia vu bao hanh ctia ND:

Can ctr vao cac Bién ban nghiém thu va ban giao cong trinh cling nhu trong
qua trinh giai quyét vu an, BD2 thira nhan viéc nghiém thu va nhén ban giao
cong trinh ngay 30/9/2019 (ddi voi Hop dong sé 01.11/2018/HBD2CXD) va
ngay 17/12/2019 (dbi véi Hop ddng s 01.12/2018/HBD2CXD). Nhung BD2
khéng céo cho rang thoi han bao hanh chwa phat sinh hiéu luc do chwa c6 bién
ban nghiém thu cong trinh ctia ban quan ly cong nghiép 1a khong phu hop véi
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thoa thuan ctia hop dong tai Diéu 9.4.2 ctia Hop ddng s6 01.11/2018/HBD2CXD
va Diéu 9.4.1 ctia Hop dong s6 01.12/2018/HBP2CXD. Cu thé, hai diéu khoan
tuong (mg cua hai hop déng nay quy dinh: “Bén B cung cdp cho Bén A mét (01)
chung thu bao lanh bao hanh cua Ngan hang phdt sinh co gia tri 05% gid tri
toan bé céng trinh va c6 hiéu lyc trong thoi gian 12 thing ké tir ngay nghiém
thu va ban giao cong trinh dua vao sw dung, Bén A sé thanh toan 05% gid tri
quyét todn con lai cho bén B”, theo d6, khong c6 thoa thuin rang budc viéc bao
hanh dugc tinh ké tir ngdy c6 bién ban nghiém thu cia ban quan 1y khu cong
nghiép. Thuc té, BD2 di ky bién ban nghiém thu cong trinh v6i NP va da sir
dung cong trinh ké tir ngay nhan ban giao. Ngoai ra, hai bén déu thira nhan viéc
thuc hién gidy to phéap 1y lién quan dén bién ban nghiém thu cua ban quan 1y khu
cong nghiép hién khong thé thuc hién duoc do tinh hubng bat kha khang va
khong thé thoa thuan thoi gian cy thé dé thyc hién cong viéc nay. Nén thoi han
bao hanh duoc tinh dén hét ngay 30/9/2020 d6i voi Hop ddng sb
01.11/2018/HBP2CXD va ngay 17/12/2020 d6i voi Hop dong  sd
01.12/2018/HBDB2CXD.

BD2 ky két 03 hop dong véi NB voi cac diéu khoan vé nghia vu tuong tur
nhau. Nén tuong tu nhu Hop dong sb 05/HPXD/2017 ky ngay 08/7/2017, BD2
khong chtimg minh dugc thiét hai phat sinh do 16i cia ND va viéc thong béo sira
chita, khéc phuc thiét hai trong tho1 han bao hanh. Bén canh do, theo thoé thuan
tai Picu 9.4.2 ciia Hop dong s6 01.11/2018/HBP2CXD thi gia tri 5% con lai cia
Hop dong dé dam bao cho viéc bao hanh cong trinh, khong phai gia tri bao dam
cho viéc thuc hién céac gidy to phap 1y ctia hop dong.

NP di thyc hién xong nghia vu bao hanh theo Hop dong sb
01.11/2018/HBB2CXD ky ngay 08/11/2018. Ké tir ngay hét thoi han bao hanh,
BD2 c6 nghia vy thanh toan cho NP s6 tién 1a 5.040.000.000 dong. Pong thoi,
do BD2 khong ching minh dugc viéc thong bao thuc hién nghia vu bao hanh va
16i phat sinh tur viéc thyc hién hop déng cua ND, nén yéu cau phan td cia BD2
vé chi phi stra chita theo chtng thu tham dinh gia (s6 060/2022/BDV-CT) sb
tién 13 1.169.802.000 dong 1a khong cb co s¢ chdp nhan.

Péi v6i Hop dong sd 01.12/2018/HBD2CXD ky ngay 28/12/2018, BP2
xéc dinh khong c6 thiét hai phat sinh vé viéc bao hanh.

[1.3.2] V& nghia vu thuc hién cac gidy to phap 1y:

BD2 va ND déu thira nhan cac nghia vu vé viéc thuc hién gidy to phap 1y
theo hop ddng chua dugc thuc hién gom: Phong chay chita chay, danh gia tac
dong moi trudng, thim dinh ban v& quy hoach 1/500, Bién ban nghiém thu
(hoan cong) cong trinh ctia Ban quan 1y Khu cong nghiép va gidy chimg nhan so
hitu cong trinh.
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Tai Van ban s6 1952/STNMT-VPDKDPD ngay 10/6/2022, Sé Tai nguyén
va Moi trudng tinh x4c dinh tir ngay 16/9/2019 dén nay UBND tinh Binh Duong
chua c6 chi dao moi vé viée giai quyét cac thu tuc hanh chinh tai Khu cong
nghi¢p Quéc té Protrade. Do d6, viéc NP chua thuc hién cac tha tuc nay do su
kién bét kha khang. Déng thoi, tai thoi diém xét xtr vu an, chua c6 can cr cu thé
nao xac dinh thoi diém su kién bat kha khang chdm dat. Viéc Toa an cap so
tham xac dinh viéc cham dut hop dong va chap nhan su tu nguyén cua nguyén
don vé viéc thanh toan chi phi do cic phan chua thuc hién duoc 13 giai quyét
triét d& vu 4an, tranh viéc tranh chap kéo dai va truong hop nay khong thudce
truong hop giai quyét vuot qua yéu cau khoi kién va yéu cau phan td nhu bi don
trinh bay.

Ngoai ra, bj don cho rang Toa an cip so tham ap dung su kién bat kha
khang dé mién trir nghia vu cho ND 1a khong c6 co s6. Boi 1€, viée thuc hién cac
gidy to phap 1y néu trén 1a nghia vu trong hop dong ctia N nhung khong thé
thuc hién duoc va khong 4n dinh duoc thoi gian dé gia han thot han thyc hién
nghia vu nay. Trong khi d6, NP tu nguyén thanh toan cac chi phi dé BP2 thyc
hién cac gidy to phap 1y véi sb tién 800.000.000 dong. SO tién nay duoc xéac
dinh twong tmg bang ban bao gia dich vu lam thu tuc gidy to phap 1y ciia ND véi
cac dbi tac khac trong cuing loai hang muc thi cong.

[1.3.3] V& 14i phat sinh do chdm thanh toan:

Toa &n cép so tham da xac dinh viéc khong tiép tuc thuc hién hop dong 1a
do su kién bat kha khang, khong phat sinh tir 131 ctia cac bén tham gia giao két
hop ddng. Do d6, 13i phat sinh do chdm thanh toan do cac bén ciing chiu 1a phu
hop. Ké tur ngay vi pham nghia vu thanh toan, s6 tién 13i cham tra duoc xéac dinh
theo 02 hop dong nay nhu Tda &n so thim xéc dinh la:

- Hop ddng s6 01.11/2018 ngay 08/11/2018: Sé tién bao hanh con lai 1a
5.040.000.000 dong x 23 thang 27 ngay (tir 01/10/2020 dén 28/9/2022) x
1,25%/thang = 1.505.700.000 dong.

- Hop ddng s6 01.12/2018 ngay 18/12/2018: Sé tién bao hanh con lai 1a
2.042.000.000 dong x 21 thang 10 ngay (18/12/2020 dén 28/9/2022) x
1,25%/thang = 544.533.000 dong.

S tién 14i cham thanh toan trong 02 Hop ddng 1a 1.505.700.000 ddng va
544.533.000 dong = 2.058.233.000 dong, BD2 chi phai tra cho NP 1/2 cua sb
tién trén bang 1.025.116.500 dong.

Béng thot, tai phién toa phuc tham, ND da rat mét phén khang cao ddi véi
phan 13i phat sinh do chdm thanh toan ddi v6i hai hgp déng nay. Do d6, Hoi
dong xét xir cAp phic tham dinh chi mot phan khang cdo cia nguyén don va gitr
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nguyén quyét dinh cta ban an so tham dbi v6i phan 14i phat sinh do chdm thanh
toan, BD2 phai tra cho ND s tién 13i phat sinh do cham thanh toan dén ngay xét
XU so tham 13 1.025.116.500 dong.

[1.3.4] Xét phan thi cong ngoai hgp dong:

Céac hang muc NP 1am thém ngoai hop dong tai BD2 bao gom: (1) Ngudn
dién chiéu sang, thiét bi van phong, bon nudc, rém, hang rao, dé bé tong bo via,
lam bai xe may, dién chiéu sang nha xuong tir 1 dén 7, dong hd dién, nudc; (2)
nha dién 8mx3,5m; (3) bé via xung quanh hang rao 1.827m dai; (4) hé thong cap
nudce sinh hoat khu xudng, van phong dién tich khu vuc 26.159m?; (5) hang rao
ngan gitra cdc xuong va nha xudng. Vi¢c thuc hi€n cdc hang muc nay tuong tu
nhu Hop ddng xay dung s6 01/2018/HBP2CXD ky ngay 31/01/2018 véi B,
Theo @6, viéc xdy dung khong dua trén hop dong dugc giao két v6i nguoi dai
dién hop phéap cuia BD2. Mit khac, BD2 khong phan ddi viée xdy dung va dang
thuc té sir dung céac cong trinh nay. Do d6, viéc thao d& cac cong trinh 1a khong
can thiét va dan dén thiét hai cho céac duong su. Tuong tu nhu nhan dinh tai muc
[1.2.4], BD2 c6 nghia vu thanh todn cho NP theo Chimg thu tham dinh gia sb
048/2022/BDV-CT ngay 27/7/2022 véi sb tién 13 3.854.282.833 dong (thoi diém
ban giao cong trinh nam 2019) va khong phai thanh toan 13i cham tra trong
truong hop nay.

[2] V& &n phi, 1& phi Toa an va chi phi t6 tung khac:

[2.1] V& 1é phi Toa &n va chi phi té tung khac:

Theo quy dinh tai khoan 1 Diéu 165 cua Bo luat TH tung dan sy thi duong
su phai chiu chi phi dinh gi4, thim dinh gi4 tai san néu yéu cau ciia ho khong
dugc Toa an chap nhan. Bi don 1a BD2 va BP1 déu c6 yéu cau Toa an tham
dinh gia tai san tranh chap va cac yéu cau phan té déu khong dugc Toa 4n chap
nhan.

Do d6, BP2 phai chiu chi phi tham dinh gi4 tai san 14 80.000.000 ddng theo
Hop dong dich vu tham dinh gia s6 059/2022/BDV-HP ngay 01/7/2022 cia
Cong ty C6 phan Tham dinh gia Binh Duong. BP2 d ndp day du so tién nay.

BD1 phai chiu phi phi tham dinh gia tai san 1a 70.000.000 déng theo Hop
ddng dich vu thdm dinh gia s6 060/2022/BDV-HD ngay 01/7/2022 cua Cong ty
C6 phan Tham dinh gia Binh Duong. BD1 di ndp du s tién nay.

Do Toa an cap so thim khong giai quyét van dé ndy nén yéu cau khang co
cua bi don c6 can ctr chép nhan mot ph?m. Do do6, Hoi déng x¢t x1r phuc tham
can phai stra ban an so tham lién quan dén viéc giai quyét chi phi t6 tung.

[2.2] V& 4n phi kinh doanh thuong mai phuc tham:
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Do Toa an cip phuc thim stra ban 4n so thim. Can ctr theo Khoan 2 Diéu
148 ctia Bo luat T tung dan sy, thi cac duong su khang céo khong phai chiu an
phi phic tham.
[3] Cac quyét dinh khic ctia ban an so thAm khong c6 khang céo, khang
nghi da c6 hiéu luc phap luat ké tir ngay hét thoi han khang co, khang nghi.
Vi cac 1€ trén;
QUYET PINH:

Can ¢t vao khoan 2 Diéu 148, khoan 3 Diéu 284, khoan 2 Diéu 308 va
Diéu 309 cua Bo luat T6 tung dan sy nam 2015;

Pinh chi yéu cau khang céo ctia Cong ty NP d6i v6i phan 1ai phét sinh do
cham thanh toan d6i véi Hop dong s6 01.11/2018 ngay 08/11/2018, Hop dong
56 01.12/2018 ngay 18/12/2018 ciia Cong ty BD1 va Cong ty BD2.

Khong chap nhan khang cao ciia Cong ty ND.

Chap nhan mot phan yéu cau khang cdo ciia Cong ty BP1 va Cong ty BD2
vé viéc giai quyét chi phi td tung tai Toa 4n. Khong chip nhan cac phan khang
cao con lai cia Cong ty BD1 va Cong ty BD2.

Stra ban 4n kinh doanh thwong mai so tham.

Ap dung:

- Khoan 3 Biéu 35, cac Diéu 37, 70, 227, 266, 273 caua Bo luat T tung dan
su;

- biéu 294, 296, 306, 310, 311, 318 cua Luat Thuong mai;

- biéu 125 Luat Xay dung;

- Piéu 35, biéu 36 Nghi dinh 46/2015/ND-CP huéng dan thi hanh Luat
Xay dung, Phu luc vé danh muc cap cong trinh xay dung kém theo Nghi dinh
Nghi dinh 46/2015/ND-CP;

- Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thuong vu Quéc hoi khoa X1V quy dinh vé muc thu, mién, giam, thu, ndp, quan
1y va str dung an phi va 1€ phi Toa an.

Tuyén xu:

1. Chap nhan mot phan yéu cau khai kién ctua nguyén don Cong ty ND.

2. Tuyén cac hop dong xay dung sau day cham dut hiéu luc ké tir ngay
28/9/2022:

2.1. Hop dong xay dyng sé 01/2018/HBD2CXD ky ngay 31/01/2018 gitra
Cong ty NP va Cong ty BD1.

2.2. Hop dong xay dung sé 01.11/2018/HBD2CXD ky ngay 08/11/2018 va
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s6 01.12/2018/HBD2CXD ky ngay 28/12/2018 gitra Cong ty NP va Céng ty
BD2.
3. V& nghia vu thanh toan cua bi don trong hop dong:

3.1. Budc bi don Cong ty BD1 phai thanh toan cho Cong ty ND sb tién gc
la 5.265.000.000 dong va 1ai suat cham thanh toan 1a 1.798.875.000 dong, tong
cong: 7.063.875.000 (bay ty khong tram sau muoi ba tri€u tdm tram bdy muoi
1am nghin) dong (Hop dong s6 01/2018/HBD2CXD).

3.2. Budc bi don Cong ty BD2 phai thanh toan cho Cong ty ND sb tién gc
la 5.040.000.000 dong va lai suat cham thanh toan 1a 752.850.000 ddng, tong
cong: 5.792.850.000 (nam ty bay trdm chin muoi hai tri¢u tdm tram nam muoi
nghin) déng (Hop dong sé 01.11/2018/HBD2CXD).

3.3. Budc bi don Cong ty BD2 phai thanh toan cho Céng ty NP s tién gdc
la 2.042.000.000 dong va l4i suat cham thanh toan 1a 272.266.500 dong, tong
cong: 2.314.266.500 (hai ty ba trim mudi bon triéu hai trim sdu muoi sau
nghin nam trim) dong (Hop dong s6 01.12/2018/HBP2CXD).

4. V& nghia vu thanh toan cua bj don ngoai hop dong:

4.1. Budc bi don Cong ty BD1 phai thanh toan cho Cong ty NP chi phi xay
dung ngoai hop dong voi sb tién 1a 6.478.158.851 (sdu ty bén traim bay muoi
tam triéu mot trim nim muoi tim nghin tAm trim nim muoi mot) dong.

4.2. Budc b1 don Cong ty BD2 phai thanh toan chi phi xay dung ngoai hop
ddng cho Cong ty NP sd tién 1a 3.854.282.833 (ba ty tam trim muoi bon triéu
hai tram tdm muoi hai nghin tdm trim ba muoi ba) dong.

5. Khong chap nhan yéu cau ciia Cong ty ND vé viéc bi don Cong ty BD2
phai thanh toan tién 13i 1.025.116.500 dong do chiam thanh toan (trong hop
dong) voi va tién 13 3.241.176.694 ddng cham thanh toan (xdy dung thém
ngoai hop dong), tong cong: 4.266.293.194 (bdn ty hai trim sau muoi sau triéu
hai tram chin muoi ba nghin mdt tram chinh muoi bon) dong.

6. Khong chap nhan yéu ciu phan t6 ctia Cong ty BD1 vé viéc budc Cong
ty ND phai thanh toan chi phi stra chira 1a 305.299.600 (ba tram linh nam tri¢u
hai trim chin mwoi chin nghin sau trim) dong.

7. Khong chap nhan yéu cu phan t6 ctia Cong ty BD2 vé viéc budc Cong
ty ND phai thanh todn chi phi stra chita 1a 1.315.588.000 (mét ty ba trdm mudi
Jam triéu nam trim tdm muoi tdm nghin) dong.

8. Ghi nhan sy tu nguyén cuia Cong ty ND vé viéc chiu chi phi dé Cong ty
BD2 thuc hién cac gidy to phap 1y (Phong chay chita chdy, méi truong, quy
hoach 1/500, bién ban nghiém thu ctia Ban quan 1y va Gidy chimg nhan sé hiru
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cong trinh); Cong ty N phai giao lai cho cho Cong ty BD2 sd tién 800.000.000
(tam tram triéu) dong.

Ké tur ngay ban an c6 hi¢u luc phap luat, nguoi dugce thi hanh an c6 don
yéu cau thi hanh an, néu ngudi phai thi hanh 4n cham tra tién thi con phai tra 1ai
cho nguoi dugc thi hanh an theo muc 1ai suét qui dinh tai khoan 2 biéu 468 B
luat dan sy nam 2015 twong tng vai sd tién va thoi gian cham tra.

9. An phi kinh doanh, thwong mai so tham:

9.1. Cong ty ND phai chiu 112.266.293 (mdt tram muoi hai tri¢u hai tram
sau muoi sau nghin hai trim chin muoi ba) déng, duoc khau trir vao sd tién tam
mg an phi da nop 269.234.500 dong theo cac Bién lai thu sé 0000015 ngay
24/11/2021, s6 0000093 ngay 09/3/2022, s6 0000094 ngay 09/3/2022, sb
0000140 ngay 13/5/2022 va s6 0000141 ngay 13/5/2022; Cong ty ND dugc tra
lai s tién tam ung da nop la 156.968.207 (mot tram nam muoi sau tri¢u chin
tram sau muoi tdm nghin hai trim linh bay) dong.

9.2. Cong ty BD1 phai chiu 121.847.333 (mot trim hai muoi mét tridu tam
trim bon muoi bay nghin ba trim ba muoi ba) dong, duoc khau trir vao sd tién
tam Ung an phi d3 nop 40.166.000 dong theo Bién lai thu sé 0000075 ngay
26/01/2022; Cong ty BD1 con phai nop  81.681.333 (tdm muoi mbt triéu séu
tram tAm muoi mdt nghin ba trim ba muoi ba) dong.

9.3. Cong ty BD2 phai chiu 121.276.987 (m6t traim hai muoi mét triéu hai
trim bay muoi sau nghin chin trim tim muoi bay) dong, duoc khau trir vao sb
tién tam tng an phi da ndp 26.700.000 dong theo Bién lai thu sé 0000076 ngay
26/01/2022; Cong ty BD2 con phai ndp 94.576.987 (chin muoi bén triéu nim
tram bay muoi sau nghin chin trim tdm muoi bay) dong.

10. V& chi phi té tung:

Cong ty BD2 phai chiu chi phi thim dinh gia tai san 1a 70.000.000 dong
dugc khau trir vao sd tién tam Gmg d3 ndp cho Cong ty C6 phan Tham dinh gia
Binh Duong.

Cong ty BD1 phai chiu chi phi thim dinh gia tai san 1a 80.000.000 dong
dugc khau trir vao sb tién tam Gmg d3 ndp cho Cong ty C6 phan Tham dinh gia
Binh Duong.

11. V& an phi kinh doanh thuong mai phtc thim:

11.1 Cong ty ND khong phai chiu an phi kinh doanh thwong mai phuc
tham, hoan lai cho Cong ty ND sd tién tam Gng an phi 2.000.000 (hai triéu) déng
d3 nép (do 6ng Luu Vin B ndp) theo bién lai thu tién sé 0000271 ngay
12/10/2022 cua Cuyc thi hanh &n dan sy tinh Binh Duong.
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11.2 Cong ty BD1 khong phai chiu an phi kinh doanh thuong mai phuc
tham, hoan lai cho Cong ty BP1 s tién tam tmg an phi 2.000.000 (hai tri¢u)
ddng da nop (do 6ng Vii Ngoc Tuan Anh ndp) theo bién lai thu tién sé 0000276
ngay 13/10/2022 ctia Cuc thi hanh an dan sy tinh Binh Duong.

11.3 Cong ty BD2 khong phai chiu an phi kinh doanh thuong mai phuc
tham, hoan lai cho Cong ty BP2 s tién tam tmg an phi 2.000.000 (hai tri¢u)
ddng da nop (do 6ng Vii Ngoc Tuan Anh ndp) theo bién lai thu tién sé 0000277
ngay 13/10/2022 ctia Cuyc thi hanh an dan sy tinh Binh Duong.

Truong hop ban an, quyét dinh duogc thi hanh theo quy dinh tai Piéu 2 cua
Luat Thi hanh 4n dan su thi nguoi dugc thi hanh 4n dan sy, ngudi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh 4n hodc bj cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9
Luat thi hanh an dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 Luét thi hanh 4n dan sy.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.
HOI PONG XET XU PHUC THAM

CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA
Lé Hoang Tin Tran Thi Thiuy Hong Tran Thi Hoa Hiép
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