TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIETNAM

TAI PA NANG bdc 1ap- Tu do- Hanh phuc
Ban 4n s6 10/2018/KDTM-PT
Ngay 25/5/2018
VI “Tranh chdp giita thanh vién Cong ty voi
Congty”

NHAN DANH

NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Véi thanh phan Hpi dong xét xir phiic thim gom cé:

Chu toa phién toa: Ong Pang Kim Nhan - Tham phan

Céac Tham phan: Ong Lé Tu, 6ng Truong Minh Tuan

- Thw ky Toa dn ghi bién bin phién toa: Ba Nguyén Thi Thuay Kiéu -
Thu ky Toa an nhan dan cap cao tai Pa Nang.

- Pai di¢n Vién kiém sdt nhdn dén cdp cao tai Pa Ning tham gia phién
tdoa: Ong Nguyén Hai Tuan - Kiém sat vién cao cap.

Ngay 25 thang 5 nam 2018, Tda an nhan dan cip cao tai Pa Nang mo
phién toa cong khai tai tru so dé xét xur theo thil tuc phtc tham vu an kinh
doanh, thuong mai thu 1y s6 02/TB-TLVA ngay 16/10/2017 vé “Tranh chdp
giita thanh vién cong ty voi cong ty”; do Ban an kinh doanh, thuong mai so
tham s6 03/2017/KDTM-ST ngay 07/7/2017 cta Toa an nhan dan tinh Quéang
Nam bi khang céo.

Theo quyét dinh dua vu an ra xét xir phuc tham s6 02B/2018/QP-PT ngay
02/5/2018 ctia Toa an nhan dan cap cao tai Pa Nang. Vu an ¢o cic duong su:

1. Nguyén Don: Ba V6 Thi N, sinh nam 1971; dia chi: 47 duong X, quan
C1, thanh phé Pa Néng, ba N c6 mit.

2. Bi don: Cong ty c6 phan D; dia chi: Khu d6 thi mdi B1, khoi phd H1,
phuong D2, thi xa B3, tinh Quang Nam.

Pai dién theo phap luat 1a 6ng Tran Qudc B (Chu tich Hoi dong quan tri);
ong B c6 mat tai phién toa.

Pai dién theo uy quyén 1a 6ng Tran Khanh L, sinh nam 1977; dia chi: 77
duong T1, phuong H2, quan H3, thanh phdé Pa Ning; 6ng L c6 mit tai phién
toa.

3. Ngueoi c6 quyén loi nghia vu lién quan:

Ong Tran Thanh B1, sinh nim 1972; dia chi: K60/15 duong N1, quan
H3, thanh phd Pa Nang; 6ng B1 vang mit.



4. Nguoi lam ching:
4.1. Ong Nguyén Biic C, sinh nam 1968, ving mat
4.2. Ba Nguyén Thi S, sinh ndm 1971, vang mit.

Ong C, ba S cung tra tai 25 duong M, phuong H4, quan H3, thanh phd
Pa Nang.

NOI DUNG VU AN:

- Tai Pon khoi kién dé ngay 26/4/2016 va trong qué trinh 6 tung,
nguyén don la ba Vé Thi N trinh bay:

Ngay 06/02/2014, 6ng Tran Thanh B1 ky Hop dong chuyén nhuong cho
Ba 160.000 c6 phan cua 6ng B1 tai Cong ty c6 phan B, Hop dong duoc cong
chung tai Phong cong ching H5. Ngay 06/02/2014, éng B1 va Ba c¢6 Van ban
giri Cong ty c6 phan P thong bao vé viéc chuyén nhuong cd phan, dé nghi
Cong ty ghi 160.000 c6 phan sang tén Ba (V& Thi N), nhung Cong ty khong c6
van ban tra 101.

Ngay 17/9/2015, Cong ty ¢ phan P da lap danh sach cd dong duge moi
tham du Pai hoi dong c6 dong bat thuong vao ngay 28/9/2015 voi ndi dung
quan trong stra d6i Piéu 1& Cong ty c6 phan D, thay doi nguoi dai dién theo
phap luat nhung quyén biéu quyét cua 160.000 cb phan twong tmg 12,13% phan
vbén gop do 6ng Tran Thanh Bl d3 chuyén nhuong cho ba V& Thi N khéng
duge Cong ty co phan D thira nhan nén ba N mat quyén biéu quyét d6i voi
12,13% vbn gop. Tai dai hoi cd dong bat thudong ngay 28/9/2015 da co nhiing
thay ddi anh huong truc tiép dén quyén loi ¢ doéng cua ba Vo Thi N, cu thé:
Stra d6i Piéu 21, Muc E.2 diém a va b vé viéc thong qua quyét dinh cua cd
dong; theo d6 Quyét dinh ctia Pai hoi dong cd dong duge thong qua tai cude
hop khi:

+ Puoc s ¢ dong dai dién it nhit 55% tong sb phiéu biéu quyét cua tat
ca cac co dong du hop chap thuan (Piéu 16 trude day 1a 65%, nay chi con 55%);

+ Pbi v6i quyét dinh vé loai c6 phan duoc quyén chao ban cia timg loai,
ban hon 50% tong gia tri tai san ghi trong s6 ké toan cua Cong ty thi phai dugc
s6 ¢ dong dai dién it nhat 65% tong sb phiéu biéu quyét cua tat ca cac cd dong
dur hop chép thuan (Piéu 18 trude day 1a 75%, nay chi con 65%).

Viéc giam ty 1& biéu quyét nay nhiam c6 loi cho ¢4 nhan ong Chu tich Hoi
ddng quan tri (HPQT) Coéng ty cd phan D vé quyén phu quyét tat ca ma khong
can y kién dong ¥ hay khong tir cac c¢6 dong con lai.

Nay ba N khai kién yéu cau Cong ty c6 phan D ghi vao S6 ¢ dong cua
Cong ty viéc ba N s hitu 160.000 c6 phan nhan chuyén nhuong cia 6ng B1;
yéu cau ding ky 160.000 c6 phan cho ba N véi S& Ké hoach Pau tu tinh Quang
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Nam theo Diéu 1¢ Cong ty. Tai phién toa hom nay do Luat doanh nghiép nim
2014 da c6 su thay d6i (quy dinh ddi v6i c6 dong chuyén nhuong von thong
thuong, khong phai ¢6 dong sang 1ap hodc nha dau tu nudc ngoai thi khong
phai dang ky s6 co phan di chuyén nhugng véi S¢ Ké hoach va Pau tu) nén ba
N rat phan yéu cau Toa an budc Cong ty co phan P phai dang ky sd c¢b phan ba
N d4 nhan chuyén nhuong ctia 6ng B1 véi So Ké hoach va Pau tu.

Vé yéu cau phan td cta bj don Cong ty c6 phan P cho rang ba N khdng
gop tién vao Cong ty ma cau két véi cac cd dong khac dung cb phan ao dé
chiém doat tai san cia Cong ty thi ba N trinh bay:

+ T nam 2010 dén 2012 ba N di ndp vao Coéng ty c6 phan P
3.338.500.000 dong, da s& hiru 338.500 c6 phan (ménh gia 01 ¢6 phan 1a 1.000
ddéng) nén da dugc ghi nhan tai S6 c6 dong Cong ty cd phan P va thang
01/2013 Cong ty c6 phan P da dang ky viéc Ba gop von vao Cong ty tai S¢ Ké
hoach va Pau tu tinh Quang Nam. Ngay 19/02/201, Ba chuyén nhuong cho
Cong ty c6 phan Tap doan kinh té - Gido duc M1 (sau day viét tat la Cong ty
M1) 178.500 c6 phan va chuyén nhuong cho 6ng Tran Thanh B1 160.000 ¢
phan. Do Cong ty M1 khong tra tién nén ba N d3 khai kién yéu cau huy Hop
ddng chuyén nhuong 178.500 c6 phan cho Céng ty M1. Tai Ban an so tham s
05/2014/KDTM-ST ngay 26/8/2014 ctia Toa an nhan dan tinh Quang Nam va
Ban an phuc tham sé 18/2015/KDTM-PT ngay 24/8/2015 cta Toa &n nhan dan
cap cao tai Pa Ning da budc COng ty M1 phai tra lai ba N 178.500 c¢6 phan;
quyét dinh cua Ban an phuc tham d3 duogc thi hanh xong theo Thong bao sb
129/CTHA ngay 01/12/2015 cua Cyc Thi hanh an dan sy tinh Quang Nam.

+ T nam 2013 dén 2015 trong thoi gian tham gia vy kién tranh chip
Hop dong chuyén nhuong gitta ba N va Cong ty M1, 6ng Tran Qudc B dua ra
rat nhiéu chimg cr quy két ba N khong gop von giri dén Toa an nhan dan tinh
Quang Nam va T0a an nhan dan cip cao tai Pa Ning, nhung nhitng chimg cr
6ng B dwa ra hoan toan khong c6 co so phap 1y. Ngoai ra, 6ng B con gui don td
c40 ba N dén Phong Canh sat diéu tra PC44 Cong an tinh Quang Nam t6 céo vé
viéc ba N khong gop du von tai Cong ty c6 phan D va dung cb phan ao dé
chuyén nhugng von; nhung sau khi diéu tra Phong Canh sat diéu tra Cong an
tinh Quang Nam di c6 Cong van tra 1oi s6 143/CV-PC44 ngay 06/3/2015 khang
dinh viéc ba N gop vén tai Cong ty cd phan  1a c6 that, khong c6 viéc dung cd
phan 4o dé chuyén nhuong cho Cong ty M1.

Nhu vay, viéc ba N gop von tai Cong ty cd phan P di duoc nhiéu co
quan phap luat cong nhin (Toa an nhin dan cép cao tai Pa Ning, Phong canh
sat diéu tra PC44 Cong an tinh Quang Nam, S& Ké hoach va Pau tu tinh Quang
Nam). Hon nira, trude khi ba N ky hop déng chuyén nhuong c6 phan cta ba N
tai Cong ty cd phan B cho Cong ty M1 thi 6ng B da dwa mot can bo thué tinh
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Quang Nam (chua 6 ho tén) xem toan bd s sach ké toan, ching tir gbc cia
Cong ty cd phan P va 6ng B ciing d3 kiém tra, xem xét thuc trang tai chinh va
sO sach chung tir ké toan ctia Cong ty c¢o phan D rat k¥ trude khi ky hop dong
nhan chuyén nhuong. Do d6, dé nghi Toa an khong chap nhan yéu ciu phan t6
ctia Cong ty cd phan D cho rang ba N khong gop tién, ma dung cb phan ao tai
Cong ty ¢6 phan Pda ndp tién dé so hiru tai Cong ty cd phan P véi muc dich
thau tom du an, xdm pham quyén loi c¢6 déng, quyén biéu quyét ctua ba N trong
thoi gian Cong ty ¢ phan D thuc hién thi hanh 4n tra ng d6i véi Quy Pau tu
phat trién Quang Nam, ba N khong chap nhan yéu ciu phan t6 cta bi don.

Bi don 1& Céng ty ¢6 phan P do 6ng Trdan Khinh L (la nguoi dai dién
theo 1ty quyén ciia Chii tich héi dong quan tri Céng ty) trinh bay:

Ngay 19/02/2013, ba N ky Hop ddng chuyén nhuong 178.500 c¢d phan
ctia ba N tai Cong ty cd phan P twong dwong 1.785.000.000 ddng cho Cong ty
M1; va chuyén nhuong 160.000 c6 phan twong duong 1.600.000.000 dong cho
6ng Tran Thanh B1 (theo so co dong ciia Cong ty da ndp cho Phong ding ky
kinh doanh - S& Ké hoach va Pau tu tinh Quang Nam, nhung khéng c6 Hop
ddng chuyén nhuong); nhu vy, ba N dd chuyén nhuong hét 338.500 cd phan
tuong duwong 3.385.000.000 dong. Tuy nhién, cin cir S6 sach ké toan cua Cong
ty ¢6 phan D thi tinh dén ngay 31/12/2012, tong sb tién gop vén vao Cong ty
ctia cac co dong 1a 13.191.000.000 ddng, trong do: Von gop bang hinh thirc ndp
tién vao tai khoan ngan hang 1a 1.260.000.000 dong {Ngay 24/11/2010, ba L&
Thi Thay H6 gop 250.000.000 dong qua Ngan hang Thuong mai ¢6 phan N2 -
Chi nhanh Pa Ning; ngay 07/01/2011 ba V& Thi N g6p 200.000.000 dong,
ngay 15/01/2011 gop 250.000.000 dong qua Ngan hang N3 - Chi nhanh Cho
M6i, thanh phd Pa Ning; ngay 27/01/2011 6ng Nguyén Pac C gop
200.000.000 dong, ngay 29/01/2011 gép 60.000.000 dong qua Ngan hang N3 -
Chi nhanh Cho Mdi, thanh phd Pa Ning}; gop vén bang tién mit (Phiéu thu) 13
11.931.000.000 dong {ba Dinh Thi N4 gop 2 ty dong phiéu thu ngay 01/5/2010;
ong Tran Viét Tr gop 2.551.000.000 Phiéu thu ngay 01/6/2010 va 30/7/2012;
6ng Nguyén Birc C gop 3.890.000.000 dong theo Phiéu thu ngay 01/7/2010 va
ngay 15/3/2011; Ba V& Thi N gop 3.160.000.000 ddng theo cac Phiéu thu ngay
01/10/2010, 30/7/2012, 30/7/2012; Ba Lé Thi Thiy H6 gop 250.000.000 dong
theo Phiéu thu ngay 01/11/2010; Ba Poan Thi S1 g6p 70.000.000 dong theo
Phiéu thu ngay 30/7/2012; éng Nguyén Vin B2 gop 10.000.000 theo Phiéu thu
ngay 18/8/2012.

Theo thong ké, ba N da gop von bang hinh thirc ndp tién vao tai khoan
Cong ty ngay 07/01/2011 1a 200.000.000 dong bang hinh thirc Phiéu thu tién
mit tong cong 3.160.000.000. Tuy nhién, tit ca cac Phiéu thu gop von bang tién
mit déu khong c6 chit ky cta nguoi ndp tién va tha quy (dinh kém két qua kiém
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tra ciia Cong ty TNHH kiém todn F - Chi nhanh mién Trung). Céan c{r cic quy
dinh tai khoan 1 Diéu 17 Luat ké toan sb 03/2003/QH11, Khoan 3 Diéu 11
Thong tu s6 200/2014/TT-BTC, dbi chiéu véi cac Phiéu thu ndp tién goép von
tai Cong ty cho thay tat ca cac Phiéu thu tién gop von tai Cong ty 1a khong hop
18, trong d6 co sb tién gop von ciia ba N 3.160.000.000 dong. Thuc té cho thay
rang, tai thoi diém gop von khong c6 thi quy ky nhén, tic 1a khong co ai nhan
tién va két sat cua COng ty khdng thé chua sé tién qua 1on nhu vay. Do dé, tinh
t6i thoi diém ba N chuyén nhuong toan bd vén gop thi sb tién ba N méi nop
vao Coéng ty 1a 200.000.000 dong, twong duong 20.000 cd phan; con
3.160.000.000 dong ba N chua goép, nhung ba N lai chuyén nhuong ca sé cb
phan chua gop tién tai Cong ty cd phan B cho Cong ty M1 va 6ng Tran Thanh
Bl 1a hanh vi gian dbi, can phai truy c@u trach nhiém hinh su. Ngay
06/02/2014, 6ng B1 lai chuyén nhuong nguoc lai cho ba N 160.000 c6 phan,
viéc nay cling vo hicu.

Nay Céng ty c6 phan P c6 yéu cau phan td yéu cau Toa an giai quyét:
Khéng cong nhan ba N so hitu 316.000 c6 phan twong dwong 3.160.000.000
ddng (ba ty mot trim sau muoi triéu dong) tai Cong ty cd phan D; yéu cau Toa
&n tuyén bd hop dong chuyén nhuong cb phan giira ba N véi 6ng B1 va nguoc
lai gitra Ong B1 v&i ba N vo hiéu.

Ngueoi c6 quyén loi nghia vu lién quan 1a dng Tran Thanh BI trinh bay:

Niam 2013, Ong c6 mua 160.000 c¢b phan cta ba N tai Cong ty P véi gia
1.600.000.000 ddng; nhung sau 1 nam thdy dau tu khong hiéu qua nén Ong va
ba N théng nhit Ong chuyén nhuong lai 160.000 ¢4 phan nay cho ba N véi gia
5.000 dong/01 ¢ phan la 800.000.000 dong, Ong da nhan du tién va ky Bién
ban tit todn ngay 08/02/2014. Ngay 07/02/2014, Ong di 1am thong bao gti dén
Chu tich HDQT va Giam dbc Cong ty c¢b phan P vé viéc di chuyén nhuong hét
¢ phan cua Ong tai Cong ty va dé nghi HDQT Céng ty hop mién trach nhiém
thanh vién HPQT cua 6ng. Ngay 28/11/2015, Ong giri Van ban dén S¢ Ké
hoach va Pau tu tinh Quang Nam néu rd Ong khong con 1a ¢ dong ciia Cong
ty c6 phan D. Nay tai Toa an Ong dé nghi Toa xac nhan Ong khong con sé hitu
160.000 c6 phan tai Cong ty cd phan D vi Ong di chuyén nhuong toan bo lai
cho ba N.

Nguwoi lam chirng 1a ba Poan Thi S1 trinh bay:

Ba 1a c¢6 dong sang 1ap Coéng ty cb phan B, s hitu 300.000 cd phan,
chiém ty 1& 22,74% trén tong von diéu 18; tir nim 2013, Ba d3 chuyén nhuong
toan bd c¢d phan cho Cong ty M1. Viéc c6 dong Tran Viét Tr va V5 Thi N gop
vbn vao Cong ty cd phan D 1 that vi: Viéc gop von déu co ching tir va ghi vao
s6 ké toan ctia COng ty, dugc cac co quan c6 thim quyén tham dinh x4ac nhan.
Ong B ciing d3 1am don té cdo véi Co quan diéu tra Cong an tinh Quang Nam
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c40 budc cac c¢6 dong Cong ty cd phan P ban ¢6 phiéu o, lira dao chiém doat
tai san; sau khi Diéu tra Cong an da két luan “Khéng cé ddu hiéu hinh si” va
“Viéc g6p von ciia cdc c6 dong déu cé chimng tir va thé hién qua sé sach ké todn
da dwoc co quan c6 tham quyén tham dinh, nén khéng cé viéc cdc c6 dong
Céng ty ¢é phan P dung lén c6 phdn do dé chuyén nhwong... ”. SO sach ching
tir ciia Cong ty cd phan B di duoc ban giao cho Cong ty M1 do 6ng Tran Qudc
B lam dai dién, do vy nhitng chtng tir, s6 sach hién nay con hay mat thi ba S
khong ro.

Ngueoi lam chitng 14 6ng Nguyén Pire C trinh bay:

Cong ty ¢ phan P thanh 1ap nim 2009 c6 3 c¢6 dong sang 1ap gém ba
Poan Thi S1, 6ng Nguyén P C va ba Pinh Thi N4; sau d6 b6 sung thém cb
doéng méi 1a ba Lé Thi Thay H6, éng Tran Viét Tr, bd V5 Thi N va Nguyén
Vian Trl, nhung sau d6 6ng Trl va ba H6 rat von nén Cong ty con lai 5 c6 dong
sang 1ap. Nam 2013 cac cd dong thong nhit ban hét c6 phan cho Cong ty M1;
nhung Cong ty M1 khong tra tién nhan chuyén nhugng nén 6ng Tr, ba N khoi
kién va Toa an dd giai quyét budc Cong ty M1 tra lai s6 c6 phan dd nhan
chuyén nhugng cho 6ng Tr, ba N. V& viéc c6 dong 6ng Tr va ba N gop vén vao
Cong ty 1a c6 that, viéc gop von cuia cac ¢d dong déu co chimg tir va ghi vao sb
ké toan ctia Cong ty. Cong ty c6 phan P dd duoc cac co quan cd tham quyén
tham dinh va Co quan Canh sat diéu tra Cong an tinh Quang Nam ciing d3 c6
xéac nhan viéc gdp von 1a c¢6 that. Cac so sach chimg tir ciia Cong ty cd phan P
da duoc ban giao cho Cong ty M1 do 6ng B lam dai dién, do vay nhiing chimg
tir, s6 sach hién nay con hay mat thi 6ng C khdng rd. Ong B ciing di 1am don td
c4o0 voi Cong an tinh Quang Nam céo budc cac cd dong Cong ty cd phan D béan
cd phiéu 40, Itra dao chiém doat tai san, Co quan Piéu tra da vao cudc két luan
“Khéng ¢6 ddu hiéu hinh sw” V& “viéc gép vén ciia cdc c6 dong déu cé chiing
tir va thé hién qua sé sach ké todn da dwoc co quan c6 tham quyén tham dinh,
nén khong cé viéc cdc cé dong Cong ty cé phan P dung 1én cé phan do dé
chuyén nhwong..”

Tai Ban dn kinh doanh, thwong mai so thim sé 03/2017/KDTM-ST
ngay 07/7/2017, Toa dn nhén dén tinh Quing Nam quyét dinh:

Ap dung Piéu 126 Ludt Doanh nghiép 2014; khodn 2, Piéu 244 BJ ludt
16 tung dan sue; Phdp lénh dan phi, 1é phi Toa dn.

Chdp nhén don khéi kién ciia nguyén don ba V6 Thi N. Khéng chdp nhdn
don phan t6 cia bi don Céng ty c6 phan P.

Xut:
1. Binh chi gidi quyét phan yéu cdu cia ba Vé Thi N doi véi yéu cau budc

Céng ty c6 phan D dang ky véi S¢ Ké hoach va Pau tw tinh Qudng Nam
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160.000 c6 phan ba N dd nhédn chuyén nhwong ciia éng Tran Thanh B,

2. Bdc yéu cau ciia Cong ty cé phan D vé yéu cau khéng cong nhdn
316.000 cé phdn ciia ba Vé Thi N ¢6 tai Cong ty ¢é phdan P va yéu cau tuyén bé
hop dong chuyén nhwong cé phan giita 6ng Tran Thanh Bl véi ba Vé Thi N ky
ngay 06/02/2014 vo hiéu.

3. Chdp nhdn yéu cdu khoi kién ciia ba Vé Thi N doi véi Cong ty ¢é phan
P. Buéc Céng ty c6 phian D thuc hién ding ky cdc théng tin vé nguwoi nhdn
chuyén nhwong cé phan vao sé dang ky cé dong ciia Céng ty ¢6 phdan P cho ba
V6 Thi N déi véi 160.000 c¢é phdn nhdn chuyén nhwong cia éng Tran Thanh
B1.

An phi kinh doanh thwong mai so tham:

Cong ty co phan P phai chiu phdi 2.000.000 dong (Hai triéu dong), dwoc

khdu tru’ vdo sé tién tam g dn phi 2.000.000 déng da nép theo bién lai thu
tién s6 000379 ngay 16/12/2016 ciia Cuc Thi hanh dn dan sy tinh Quang Nam.

Hoan tra lai cho ba V6 Thi N s6 tién tam ung an phi da nop 2.000.000
dong (Hai triéu dong) theo bién lai thu tién sé6 000334 ngdy 05 thang 5 ndm
2016 cua Cuc Thi hanh an ddn suw tinh Quang Nam.

Tda an cip so tham con quyét dinh vé nghia vy thi hanh an va tuyén b
quyén khang céo ctia cac duong su theo quy dinh cta phép lut.

- Ngay 25/7/2017, Toa an nhan dan tinh Quang Nam nhan dugc Pon
khang cdo dé ngay 20/7/2017 ctia Cong ty c6 phan P khang cdo toan bd ban an
so tham.

Tai phién toa phiic thim:

- Ba V& Thi N khing dinh Ba c¢6 gop von vao Cong ty cb phan B, duogc
Cong ty cd phan P cap Gidy chimg nhan c¢6 dong; do Cong ty vira thanh 1ap vira
hoat dong nén cac ¢ dong ltc gop tién mat, lac chuyén khoan, con Phiéu thu
tién 13 do Céng ty phat hanh nén cac ¢ doéng khong chiu trach nhiém vé tinh
hop 18 ctia ching tir. Hon nita, trude khi mua ¢6 phan cua cic ¢ dong trong
Cong ty c6 phan D thi Cong ty M1 d3 tién hanh thué kiém toan Céng ty D. Vi
vy, nay Cong ty M1 khong thira nhin quyén sé hitu ¢6 phan cua Ba va céc cd
dong khac trong Cong ty c6 phan D 1a khéng ¢ co sd, xam pham quyén va loi
ich hop phap cua Ba nén ba N giit nguyén yéu cau khéi kién va dé nghi Toa 4n
cap phuc thdm giir nguyén quyét dinh ctia ban an so tham.

- Cong ty D gitt nguyén don khang cdo dé nghi cip phuc thim sira 4n so
tham, khong chap nhan yéu cau khoi kién caa ba N véi Iy do: Céc phiéu thu tién
mit s tién 3.160.000.000 cta ba N gop vao Cong ty déu khong cé chir ky cua
ngudi nop tién, thu quy 1a khong hop 18 vi pham Luat ké toan; viéc khong co
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chir ky ctia thu qui cho thay thoi diém d6 khong c6 thu quy, hon nita két st ciia
Cong ty lac d6 khong thé chira sé tién qua 16n nhu vay. Nhu vy, c¢6 viée ba N
cau két voi mot sd thanh vién khac dung khdéng cd phan; sau d6 ba N chuyén
nhuong ¢6 phan cho 6ng B1, 6ng B1 chuyén nhuong c¢b phan quay lai cho ba N
déu 1a gia tao nén dé nghi Toa 4n tuyén bd cac giao dich nay vo hiéu.

- Pai dién Vién kiém sat nhan dan cép cao tai Da Nazlng phat biéu: Pai hoi
dong cb6 dong ciia Cong ty B ngay 28/9/2015 da bau 6ng Nguyén Ding H7 lam
ngudi dai dién theo phap luat cia Cong ty; sau do cac c6 dong cia Cong ty D
khéng c¢6 cudc hop nao khac thdng nhét chi dinh 6ng Tran Khanh L 1am ngudi
dai dién theo phap luat ciia Cong ty D, nhung tai Quyét dinh sé 03/2016/QD-PT
ngay 05/7/2016, Toa 4n cap so tham lai chi dinh 6ng L 1am dai dién theo phép
luat cua Cong ty D 1a trai Nghi quyét Pai hoi dong c6 dong ciia Cong ty co phan
P nén dng L khéng thé 1a nguoi dai dién theo phap luat cua Cong ty D dé tham
gia t6 tung; do Toa an cp so thim vi pham nghiém trong thu tuc t6 tung nén dé
nghi Hoi dong xét xtr cip phuc tham huy ban an so thdm dé giai quyét so thim
lai.

- Cian ctr cac tai lidu, chimg ctr ¢6 tai hd so vu 4n va di dugc tham tra tai
phién toa; can cur viéc hoi va tranh luan cong khai tai phién toa; can cu y kién
ctia nhitng nguoi tham gia td tung va y kién cua dai dién Vién kiém sat.

NHAN PINH CUA TOA AN:

Vé thii tuc t6 tung:

(). Vé quan hé, tham quyén gidi quyét tranh chdp: Ba VS Thi N khai
kién yéu cau Cong ty cd phan P (sau day viét tit 1a Cong ty cd phan D) phai ghi
nhimg thong tin vé& ngudi s hitu ¢d phan cho ba N vao s6 ding ky cb dong cua
Cong ty c6 phan D dbi v6i s6 ¢6 phan ba N di nhan chuyén nhuong 13 160.000
¢ phan va dang ky sd ¢ phan ba da nhan chuyén nhuong voi S¢ Ké hoach va
Pau tu. Cong ty cd phan P c¢6 don phan t6 yéu cau khong cong nhan 316.000
c6 phan cua ba N co tai Cong ty c¢d phan D va tuyén bd Hop dong chuyén
nhuong ¢6 phan giita ba N véi 6ng Tran Thanh B1 v6 hiéu. Tranh chip trén 13
tranh chip giita thanh vién coéng ty voi cong ty, Toa an nhan dan tinh Quéng
Nam cin ¢t khoan 3, Diéu 29 B6 luit td tung dan sy ndm 2004 dugc stra ddi bod
sung nim 2011 thy 1y vu 4n theo thim quyén. Qué trinh Toa an nhan dan tinh
Quang Nam giai quyét vu an ba N rat yéu ciu budc Cong ty cb phan D phai
dang ky voi S¢ Ké hoach va Pau tu tinh Quang Nam do Luat doanh nghiép
nam 2014 khong quy dinh phai diang ky néu khong phai 1a nha dau tu nudc
ngoai nén Toda an cip so thim dinh chi giai quyét ddi véi phan yéu cau da rat 12
ding.

(b). Vé viéc Toa dn cdp so tham chi dinh éng Nguyén Khanh L 14 nguoi
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dai dién theo phdp ludt cia Céng ty P tham gia té tung thi thdy:

(b.1). Theo Piéu 18 t6 chirc va hoat dong cua Cong ty D thong qua ngay
8/8/2009 thi ba Doan Thi S1 1a nguoi dai dién theo phéap luat cua Cong ty. Nghi
quyét cua Dai hoi dong c¢6 dong Cong ty P thong qua ngay 28/9/2015, théng
nhat bau ong Nguyén Pang H7 lam Toéng Giam ddc va 1a ngudi dai dién theo
phap luat ciia Cong ty. Piéu 148 Luat Doanh nghiép qui dinh: “I. Cdc nghi
quyét ciia Dai héi dong cé dong cé hiéu lwc ké tir ngay dwoc théng qua hodc tie
thoi diém hiéu e ghi tai nghi quyét do. 2. Cdc nghi quyét ciia Pai héi dong cé
dong dwoc thong qua bang 100% tong so co phdn c6 quyén biéu quyét la hop
phdp va ¢6 hiéu e ngay cd khi trinh tw va thi tuc théng qua nghi quyét do
khéng dwoc thwe hién ding nhir quy dinh. 3. Truong hop c6 c6 déng, nhém cé
dong yéu cau Toa dn hodc Trong tai hity b nghi quyét cia Dai héi dong cé
dong theo quy dinh tai Piéu 147 cia Ludt nay, thi cdc nghi quyét dé van cé
hiéu lwc thi hanh cho dén khi Toa dn, Trong tdi ¢ quyét dinh khdc, trir truong
hop dp dung bién phdp khan cdp tam thoi theo quyét dinh ciia co quan cé tham
quyén”. Nhu vay, Nghi quyét ciia Dai hoi dong c6 déng Cong ty P théng qua
ngay 28/9/2015 khéng bi c¢6 déng yéu cau Toa 4n hodc Trong tai huy bd nén
Nghi quyét nay cé hiéu luc thi hanh. Viéc dang ky thay doi nguoi dai dién theo
phap luat vo1 Co quan dang ky kinh doanh la nghia vu cua doanh nghiép theo
qui dinh tai Piéu 31 Luat Doanh nghiép; trong khi chua thuc hién déy du nghia
vu ctia doanh nghiép, Cong ty D lai dé cir 6ng Tran Khanh L ¢ Toa an chi dinh
lam nguoi dai dién theo phép luat 1a khong ding qui dinh cua phép luat, trai véi
Nghi quyét ctua Pai hoi dong c6 dong Cong ty P théng qua ngay 28/9/2015.

(b.2). Tai khoan 7 Piéu 13 Luat Doanh nghiép qui dinh: “7. Trong mét
s6 truong hop ddc biét, Toa dn cé tham quyén c6 quyén chi dinh nguwoi dai dién
theo phdp ludt trong qud trinh t6 tung tai Toa én”. Cho dén nay, chua cé van
ban ctia co quan c6 thim quyén giai thich “mét sé truong hop déic biét” theo
quy dinh tai khoan 7 Piéu 13 Luat Doanh nghi¢p néu trén nén Toa an cod thé
giai thich mét trudmg hop cu thé nao d6 13 “truong hop ddc biét” dé chi dinh
ngudi dai dién theo phap luat trong qua trinh t6 tung tai Toa an; nhung phai ghi
rd 1y do trong ban an. Truong hop ciia Cong ty D trong vu 4n nay, khong thé
xem 4 truong hop dic biét d ap dung khoan 3 Diéu 7 Luat Doanh nghiép Vi
Cong ty van tién hanh Dai hoi dong cb déng bau ngudi dai dién theo phap luat.

T luan diém (b.1) va (b.2) néu trén thi viéc Toa an cdp so thdm ra
Quyét dinh s6 03/2016/QD-PT ngay 05/7/2016 chi dinh 6ng Tran Khanh L lam
nguoi dai dién theo phap luat cia Cong ty D 1a khong diing phép luat. Viéc ong
L viét ban tu khai, tham gia phién hoa giai, tiép can va cong khai chung cir, ky
don khang cdo voi tu cach la nguoi dai dién theo phap luat cua Cong ty D 1a
khéng hop phap nén Toa an cip so thAm xem xét, danh gia cac ban tu khai do
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6ng L viét voi tu cach ong L 1a dai dién theo phép luat cia Cong ty c6 phan P
1a vi pham nghiém trong thu tuc t6 tung.

Vé noi dung vu an:

Nhu d phan tich & muyc (b) néu trén thi 6ng Tran Khanh L khong phai la
ngudi dai dién theo phap luat cua Cong ty P tham gia t6 tung trong vu an nay.
Tai Cong van sb 13/QTQ ngay 03/11/2016, phuc dap yéu cau ctia Toa an nhan
dan tinh Quang Nam tai Cong van s6 09/2016/CV-TA ngay 25/10/2016 vé cux
nguoi dai dién theo phap luat cho Cong ty c6 phan P tham gia t6 tung (bt luc
115), do dng Tran Quédc B, Ky tén véi tu cach Cha tich Hoi dong quan tri cta
Cong ty c6 phan D ciing néu: “...hién nay Céng ty CP D chi con mét cé dong
c6 quyén biéu quyét duy nhat la Cong ty CP Tdp doan Kinh té gido duc M1 (dai
dién la éng Tran Quoc B), do ¢6 déng Tran Thanh Bl va Nguyén Thi Tuyét
Ngoc da chuyén nhwong cé phan cho ba Tran Thi N va éng Trdn Viét Tr, sé ¢6
phan nay hién dang cé tranh chdp. Vi vay, y kién ciia c¢6 déng Cong ty c6 phan
Tdp doan Kinh té - Gido duc M1 ciing chinh la ¥ kién ciia Céng ty CP D la chi
dinh éng Tran Khanh L lam ngwoi dai dién theo phdp ludt ciia Cong ty CP D",
Nhu vay, trinh by ciia ong Tran Khanh L trong qua trinh Toa an cap so tham
giai quyét vu an chi 1a ¥ kién ciia Cong ty cd phan Tap doan Kinh té - Gido duc
M1 (sau day viét tit 1a Cong ty M1). Qué trinh Toa an cdp so tham giai quyét
vu an, Coéng ty M1 (do 6ng L dai dién) cho rang ba N céu két véi thanh vién
khac trong Cong ty c6 phan D dé 1ap chimg tir khong vé viéc ba N co ndp gop
von s6 tién mat 3.160.000.000 dong vi cac mbe thoi diém ba N ndp tién khong
c6 thi quy ky nhan va két sat cua Cong ty khong thé chua sb tién qua 16n nhu
vay. Xem x¢ét trinh bay cia Cong ty M1 va can clr cac tai liéu, chung ctr cO
trong hd so vu an, Hoi dong xét xtr cap phuc tham thiy rang:

(1). Tai S6 dang ky c6 dong ctua Cong ty cd phan D (bat luc 11) thé hién
ngay 18/9/2009 Cong ty c6 phan D thanh lap véi 1.200.000 cb phan do 5 ¢b
dong sang 1ap ndp tién goép von, cu thé: Ba Poan Thi S1 s& hitu 300.000 cd
phan; Ong Binh Minh N4 s¢ hitu 200.000 c¢6 phan; Ong Nguyén Ptc C sé hitu
200.000 ¢6 phan; Ong Nguyén Viét Tr so hitu 200.000 cb phan; Ba V5 Thi N
s hitu 300.000 cd phan. Tuy nhién, tai Gidy chimg nhdn ding ky Doanh
nghiép Céng ty c6 phan (bl 162) thé hién Cong ty cd phan P ding ky lan dau
ngay 18/8/2009, dang ky thay ddi lan thir 1 vao ngay 10/9/2010 vai 1.200.000
b phan, c6 tong gia tri 12.000.000.000 déng; nhung chi c6 3 cb dong sang 1ap
la ba Poan Thi S1, 6ng Pinh Minh N4 va 6ng Nguyén Dtc C. L& ra, trong
truong hop ndy, Toa an cdp so tham can thu thap hd so do Cong ty c¢b phan D
ké khai xin Phong diang ky kinh doanh cAp Gidy chirng nhdn ddng ky Doanh
nghiép Cong ty c6 phan dé lam 16 hd so c6 tai liéu ndo vé viéc ong Tr, ba N nop
tién gop von hay khong? néu co thi Iy do Phong ding ky kinh doanh khong ghi
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nhan viéc so hitu ¢6 phan ctia 6ng Tr, ba N khi cAp Gidy chitng nhdn dang ky
Doanh nghiép Céng ty ¢ phin ?

(2). Tai S6 ding ky c6 dong ciia Cong ty cd phan B; Théng bdo thay doi
néi dung dang ky doanh nghiép cua Cong ty cd phan P ngay 10/01/2013 (bl
11,170,172) thé hién vao thoi diém ngay 14/01/2013, Cong ty c6 phan D c6
1.319.100 c6 phan; gdm 5 cb dong sang lap 1a ba S (dai dién theo phap luat cta
Cong ty) s& hitu 300.000 c6 phan, ong N4 s hitu 200.000 ¢6 phan, 6ng C so
hitu 200.000 c6 phan, 6ng Tr s& hitu 280.600 ¢ phan, ba N s& hitu 338.500 cb
phan. Tuy nhién, tai Gidy chitng nhdn ddng ky Doanh nghiép Céng ty ¢ phan
(bl 162) thé hién Cong ty c6 phan P ding ky thay d6i lan 2 vao ngay
14/01/2013 c6 13.191.000 c6 phan, véi gia tri vén didu 16 da gop
13.191.000.000 dong; nhung chi c6 3 c6 dong sang 1ap gdm ba S (1a giam déc,
dai dién theo phap luat cua Coéng ty) so hiru 300.000 c6 phan, gia tri
3.000.000.000 ddng, chiém ty 1& von gop 22,74%; 6ng N4 s¢ hitu 200.000 cb
phan, gia tri 2.000.000 ddng, chiém ty 1& von gop 15,16% va dng C so hitu
200.000 cb phan, gia tri 2.000.000 dong, chiém ty 1 von gop 16,67%. L& ra,
trong trudong hop nay, Toa an cép so tham can thu thap hd so do Cong ty cd
phan D ké khai xin Phong diang ky kinh doanh cip Gidy chimg nhdn ding ky
Doanh nghiép Céng ty c¢é phan dang ky thay d6i lan tha 2 vao ngay
14/01/2013, dé lam rd hd so c6 kém tai liéu ndo vé viéc ong Tr, ba N ndp tién
gop von hay khong? néu co thi 1y do Phong dang ky kinh doanh khong ghi nhan
viéc s6 hitu c¢6 phan ciia 6ng Tr, ba N? 1am rd ho so co kém tai lidu ndo vé viéc
6ng Tr, ba N nop thém tién gop vén dé so hitu thém cb phan {ong Tr tir so hitu
200.000 c6 phan vao ngay 18/9/2009 Ién sd hitu 280.600 cd phan; ba N tir s¢
hitu 300.000 cb phan vao ngay 18/9/2009 1én so hitu 338.500 cb phan}?

(3). Tai S6 ddng ky c6 déng ciia Cong ty cd phan D do giam ddc Poan
Thi S1 ky (khong dé ngay - bl 11) ghi tai thoi diém ngay 01/3/2013, Cong ty cb
phan B ¢6 1.319.100 c6 phan; trong d6 Cong ty M1 s& hitu 999.100 c¢6 phén; ba
Nguyén Thi Tuyét Ngoc so hiru 160.000 c6 phan; 6ng Tran Thanh B1 so hiru
160.000 c6 phan. Tai Nghi quyét dai hoi dong cd dong Cong ty c¢d phan D ngay
28/9/2015, do 6ng Tran Qudc B - Chu tich HPQT Céng ty c¢b phan B ky (bl 20)
ghi cin ct Bién bdan cudc hop dai héi cé6 dong Cong ty cd phan P ngay
28/9/2015 thi cac c6 dong thong nhat Cong ty cd phan D ¢6 1.504.100 cb phan;
trong d6 COng ty M1 sé hitu 885.000 cb phan, ba N s¢ hitu 178.500 cb phan,
6ng Tr sd hitu 120.600 cb phan, ba Nguyén Thi Tuyét Ngoc s& hitu 160.000 cb
phan va 6ng Tran Thanh B1 sé hitu 160.000 ¢ phan. Nhu vay, c6 viéc Cong ty
c6 phan D phat hanh thém 185.000 c6 phan (1.504.000 CP - 1.319.100 CP); sb
b phan cua Cong ty M1 giam 114.100 ¢ phan (999.100 CP — 885.000 CP); bd
sung 2 cb dong mai 1a ba N so hitu 178.500 ¢6 phan, 6ng Tr sé hitu 120.600 cb
phan. Do d6, 1& ra Toa an cap so thim phai 1am rd ai 13 ngudi ndp tién dé Cong
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ty phat hanh thém 185.000 c6 phan? s6 c6 phan ciia Cong ty M1 giam thi ai 1a
ngudi mua, ching tir ndp tién mua nhu thé nao? cé hay khong ching tir vé viée
ba N, 6ng Tr ndp tién dé co quyén sé hitu ¢d phan vao thoi diém nay?

(4). H6 so vu 4an thé hién con nhiéu mau thuin gitra 161 khai cta ngudi
lam chimg vé&i Két luan ciia Co quan Canh sat didu tra Cong an tinh Quéng
Nam va cac Béo cdo tai chinh, Bdo céo kiém toan. L& ra, khi giai quyét vu an,
Tda 4n cap so thdm can to chirc ddi chat, tir @6 phan tich danh gia timg van dé
cOn mau thuin dé tim ra su that khach quan cua vu an; Toa an cép so thAm chua
thie hién viéc ndy ma da chap nhan yéu cau khoi kién cta ba N, bac yéu ciu
phan tb ctia Cong ty ¢ phan P (thuc chat 1a Cong ty M1) 1a chua du co so.

Do Toa 4n cép so tham khi giai quyét vu an c6 vi pham nghiém trong thu
tuc t tung va chua thu thap day du tai liéu, ching cr khi giai quyét vu 4n ma
cap phtic thAm khong thé bo sung ngay duoc nén cip phiic thAm can hay ban an
so tham, giao hd so vu an vé TOa an cp so tham giai quyét lai so tham theo thu
tuc chung. Cong ty P ¢6 khang cd, nhung do ban an so tham bi hay nén khéng
phai chiu an phi phuc tham.

Vi cac 1€ trén;

QUYET PINH:

Can ctr khoan 3 Piéu 308 Bo luat t6 tung dan sy, xu:

1. Hay ban an kinh doanh thwong mai so tham sé 03/2017/KDTM-ST
ngay 07/7/2017 ctia Tda an nhan dan tinh Quang Nam; giao hd so vu 4n cho Toa
an nhan dan tinh Quang Nam giai quyét lai so tham theo thii tuc chung.

2. Hoan tra Cong ty C6 phan D (do 6ng Nguyén Vin Hung nop) 300.000
ddng (ba traim ngan ddng) tién tam Gmg 4n phi phuc thAm da ndp tai Bién lai thu
tam Ung an phi, 1¢ phi s6 0000031 ngay 04/8/2017 cua Cuc Thi hanh an dan sy
tinh Quang Nam.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén 4n.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Cac duong sy (theo dja chi); THAM PHAN - CHU TQA PHIEN TOA

- Vién kiém sat nhan dan cép cao tai Da Nang;

- Toa 4n nhan dan tinh Quang Nam (2 ban kém ho
so vu an dé giai quyét so tham lai);

- Cuc Thi hanh an dén sy tinh Quang Nam (Dﬁ k}’,)
(dé thi hanh);

- Luu: Phong luu trir; hd so vu an.

Pang Kim Nhan
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