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V/v: “Tranh chdp vé trach nhiém boi
thwong cua Nha nudc trong hoat dong
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NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Thanh phéin Hpi dong xét xir phiic thdm gom co:

Thiam phén - Chii toa phién toa: Ong Nguyén Vin Ttru

Cdc Tham phan: Ba Huynh Thanh Duyén
Ong Lé Thanh Long

Thuw ky phién toa: Ba Nguyén Phuong Ha - Thu ky Toda 4n nhan dan cap
cao tai Thanh pho H6 Chi Minh.

Dai dién Vién kiém sdit nhén din cap cao tai Thanh pho Hoé Chi Minh
tham gia phién toa: Ong Vii Thanh Son - Kiém sat vién cao cap.

Ngay 15 thang 3 ndm 2024, tai try s& Toa an nhan dan cip cao tai Thanh
phé H6 Chi Minh xét xir phiic thim cong khai vu an dan sy thy 1y sé:
703/2023/TLPT-DS ngay 21 thang 11 ndm 2023, vé viéc “Tranh chdp vé trach
nhiém boi thuong ciia Nha nwéc trong hoat déng quan 1y hanh chinh”. Do Ban
an dan sy so tham sd 1228/2023/DS-ST ngay 24 thang 7 nam 2023 cua Tda 4n
nhan dan Thanh phé H6 Chi Minh bi khang cio.

Theo Quyét dinh dua vu an ra xét xtr phtc tham sd: 97/2024/QD-PT ngay
02 thang 01 nam 2024, gilra cac duong su:

- Nguyén don:

1. Ong P4 Hitu P, sinh nam 1950, (c6 mit)

2. Ba Nguyén Thi Bich H (Nguyén Thi H), sinh nim 1959, (c6 mit);

Cung dia chi: 1 Tang B P, phuong N, Quan A, Thanh phé H6 Chi Minh.

- Bidon: ﬁy ban nhéan dan (goi tat la: UBND) Quan C, Thanh phd Hd Chi
Minh; Dia chi: S6I T, phu’O’ng V, Quan C, Thanh pho Hb Chi Minh.

Dai dién theo uy quyén cua bi don: Ong Phan The H1 — Chtre vu: Truong
phong quan 1y d6 thi Quan C (Theo Gidy uy quyén sé 04/UQ-UBND ngay
07/3/2023, (c6 mat).

- Ngueoi khdng cdo: Ong D6 Hitu P va ba Nguyén Thi Bich H 13 nguyén
don.
NOI DUNG VU AN:



Tqi don khoi kién ngay 15 thang 03 nam 2022, nguyén don la ong Do
Hiru P va ba Nguyén Thi Bich H trinh bay:

Ngay 24 thang 01 ndm 2022, Toa 4n nhan dan Thanh ph6 H6 Chi Minh da
ban hanh ban 4n s 112/2022/HC-ST vé viéc khoi kién hanh chinh tuyén x:

1. Bugc U, Thanh phd H6 Chi Minh c6 trach nhiém cap gidy phép xay dung
cho c¢in nha s6 G N, Phuong A, Quan C, Thanh phé H6 Chi Minh cho vo chdng
ong P, ba H.

2. Téch yéu cau khoi kién U boi thuong thiét hai cu the 1a 1.840.000.000
dong dé giai quyet bang mot vu an khac.

Do d6, nguyén don khoi kién yéu cau Toa an budc U, Thanh pho HO Chi
Minh boi thuong thiét hai do khong cap gidy phép xay dung nha cho nguyén don,
cu thé:

- B6i ‘thuong thiét hai mdi thang 14 40.000.000 dong tir thang 03 nam 2018
den ngay cap gidy phép xay dung theo ban an, tam tinh la 48 thang voi tong so
tién 1.820.000.000 ddng. Thiét hai nay xuét phat tir viéc do U khong cap gidy
phép xay dung cho cin nha sé G N, Phuong A, Quan C, Thanh phé H Chi Minh,
nguyén don khong thé xay nha dé cho thué.

- Thiét hai do khong cap gidy phép xdy dung din dén gia dinh nguyén don
phai thué nha & cho 10 nguoi, mdi thang 13 15.000.000 dong x 48 thang =
720.000.000 dong. Thiét hai nay xuat phét tir viéc luc trudc nguyén don & nha tai
Quan A, sau d6 nguyén don da ban cin nha nay, do khong thé xay dung nha tai G
N dé & nén nguyén don d phai thué nha sé A Lau B P, phuong N, Quéan A, Thanh
phé H6 Chi Minh ctia con gai nguyén don 1a ba D6 Thi Boi H2 dé ¢ tir ngay 20
thang 02 nam 2018 cho dén nay.

Tong cong so tién nguyén don yéu cau bi don bdi thuong 1a 2.540.000.000
dong.

Tai “Pon dé nghij vé vi¢c bo sung khoi ki¢n boi thwong” ngay 15 thing
03 ndm 2023, nguyén don bé sung yéu cau khdi kién:

- Yéu cau boi thudng ton that sirc khoe tinh than, chi phi va cong stc.

- Tinh tang theo 1di ngén hang theo luat cho boi thudong 55.000.000
dong/thang mo1 nam.

- Thiét hai cho bén thué nha sap xay hop phap theo quy mé thanh phé quy
chuan (nhung do khong dugc cip phép xay dung nén phai cho nhiéu nam) nén da
ban khach san tai 5 C, Phuong A, Quan A, Thanh phé H6 Chi Minh dé 1y tién
thuc hién hop dong nay.

- P cap phép xay dung 03 thang 10 nam 2023, nhung nguyén don chd U
diéu chinh quy hoach cuc bd phan khu nha nguyén don tai dia chi G N theo yéu
cau ctia S¢ Kién trac va So Xay dung 03 1an ¢ vin ban ma U chua thuc hién, nén
nguyén don yéu cu boi thuong dén ngay UBND Quéan 3 cam két diéu chinh quy
hoach nha nguyén don.



Tai phién hop kiém tra viéc giao ndp, tiép cin, cong khai ching ctr va hoa
giai ngay 16 thang 6 ndam 2023, nguyén don ty nguyén rut cac yéu cau khoi kién
bd sung tai “Pon dé nghi vé viéc bé sung khoi kien béi thwong” dé ngay 15 thang
03 nam 2023 néu trén va khong yéu cau Toa an giai quyét trong vu an nay.

Tai “Pon khéi kién vé viéc bé sung doi U béi thwong” ngay 19 thing 6
nam 2023, nguyén don ong D6 Hitu P va ba Nguyén Thi Bich H bé sung yéu
cau khdi kién:

- B6i thuong vé ngay cong lao dong di lai va nghién ctru tim hiéu luat, quy
dinh Nha nuéc va thanh phd, quan diém va gidi quyet cia SO Kién Tric va So
X4y dung Chua L, Quan hoi gido hoi Thanh phd H, t6 dan phd va Ul: 56 thang x
5 ngay cong x 300.000/ngay = 84.000.000 dong.

- Boi thuong thiét hai thué 01 lao dong va dan dé bao vé phong chong chiém
doat dat: 56 thang x 7.5 tri¢u/thang = 420.000.000 dong.

Tong cong, nguyén don bd sung yéu cau bi don bodi thuong 1 504.000.000
dong.

Bi don U, Thanh phé Hé Chi Minh cé ngwoi dai dién theo iy quyén la
ong Phan Thé H1 trinh bay:

Ngay 25 thang 02 nam 2018, 6ng (ba) Do Hitu P, Nguyén Thi Bich H ndp
ho so dé nghi cip gidy phép xay dung tai nha s6 G duong N, Phuong A, Quan C.

Ngay 05 thang 03 nam 2018, Phong Quan Iy d6 thi Quan C co6 van ban 5O
98/QLDT tra 16i cho 6ng (ba) DS Hitu P, Nguyen Thi Bich H vo6i ndi dung can
nha trén chua du co s trinh Thuong truc U cap gidy phép xay dung, do Can cir
Quyét dinh s6 866/QD-UBND Ngay 20 thang 02 nim 2013 cia UBND Thanh
phd vé duyét d6 an quy hoach chi tiét xay dung do thi ty 1& 1/2000 (quy hoach
phan khu) khu dan cu P, Quéan C (14,97 ha), vi tri nha s6 G dudong N, Phuong A
c¢6 chuc nang sir dung dat: Dat Ton gido. Viéc nay dan dén ong (ba) DS Hitu P,
Nguyén Thi Bich H khéi kién dén Toa an nhan dan Thanh phd.

Ngay 01 thang 10 nam 2019, 6ng P tiép tuc ndp hd so dé nghi cip gidy phép
xay dung can nha trén (Pinh kém bién nhan ndp hd so). Phong Quan 1y db thi c6
vin ban s6 486/QLDT ngay 08 thang 10 ndm 2019 tra 1i cho éng (ba) DS Hitu P
va Nguyén Thi Bich H khang dinh cin nha trén chua du co s¢ véi cung 1y do nhu
vian ban s6 98/QLPT ngay 05 thang 03 nam 2018.

Pén ngay 24 thang 01 ndm 2022, Toa 4n nhan dan Thanh phd ban hanh ban
an s0 112/2022/HC-ST, trong d6 c6 02 nd1 dung:

- U ¢0 trach nhiém cap gidy phép xay dung cho ong (ba) P Hiru P, Nguyén
Thi Bich H tai nha s6 G duong N, Phuong A.

- Tach yéu ciu khoi kién yéu ciu U boi thuong thiét hai cu thé la
1.840.000.000 dong ra dé giai quyét sau bang 01 vu an khac.



Ngay 23 thang 02 nam 2022, ong (ba) P Hitu P, Nguyén Thi Bich H tiép
tuc khoi kién dén Toa an nhan dan Thanh pho H6 Chi Minh dé nghi U boi thuong
thiét hai, cu thé nhu sau:

- Thiét hai mdi thang 1a 40.000.000 dong tir thang 03 ndm 2018 dén ngay
cap gidy phep xay dung theo ban an, tam tinh la 48 thang vo1s6 tién 1.920.000.000
dong.

- Thiét hai do khong céap gidy phep xay dung dan dén gia dinh nguyén don
phai thu¢ nha ¢ cho 10 nguoi, moi thang la 15.000.000 dong x 48 thang =
720.000.000 dong.

Ngay 20 thang 9 nam 2022, 6ng (ba) Do Hitu P, Nguyén Thi Bich H, ndp
hd so dé nghi cip gidy phép xdy dyng nha s6 G duong N, Phuong A, Quén C
(Pinh kém bién nhan ndp hd so) va dugc U cip gidy phép xiy dung sb
365/GPXD-UBND ngay 03 thang 10 nam 2022.

Qua trinh diéu chinh cuc bé tai vi tri nha s6 G duong N, Phuong A, Qudn
C:

Ngay 30 thang 11 nim 2018, U da c¢6 To trinh s6 41/TTr-UBND dé nghi
tham dinh, phé duyét diéu chinh cuc bd d6 4n quy hoach phan khu ty 18 1/2000
khu dan cu P, Quan C tai khu dat s6 G duong N, Phuong A, Quan C (Thua $6
401, to s6 23 ban dd dia chinh khu dan cu P, Quén C).

Ngay 19 thang 12 nam 2018, S& Quy hoach - Kién trac di c6 van ban sb
6210/SQHKT-QHKV1 vé ¥ kién hudéng dan diéu chinh cuc bd dd an quy hoach
phan khu ty 1& 1/2000 Khu dan cu P, Quén C lién quan dén khu dat s6 G dudng
N, Phuong A, Quan C, qua do tra hd so dé U tiép tuc chinh stra hd so.

Ngay 9 thang 12 ndm 2019, U dé co van ban s6 2144/UBND vé trinh thim
dinh diéu chinh cuc bo d6 an quy hoach chi tiét xdy dung d6 thi (quy hoach phan
khu) ty 1& 1/2000 khu dan cu P, Quan C tai khu dat s0 G duong N, Phuong A,
Quan C gti S& Quy hoach - Kién trac theo yéu cau tai van ban 6210/SQHKT-
QHKV1 ngay 19 thang 12 ndm 2018.

Can ctr théng bao s6 708/TB-VP ngay 16 thang 10 nam 2019 vé két luan
ctia d6ng chi V& Vian H3 - Pho Cha tich UBND Thanh phd tai budi hop vé giai
quyét cac kho khin vudng méc ctia So Xdy dung, S& Quy hoach - Kién tric, So
T3. Trong van ban trén c6 két luan: “Déi véi truong hop khu dat nhé, 1é da duoc
co quan cé tham quyén cung cdp thong tin kién triic — quy hoach, cdp gidy phép
quy hoach ¢é néi dung khdc véi dé an quy hoach phén khu ty 1é 1/2000 da dwoc
duyét hodc chwa cdp nhdt théng tin quy hoach vao dé dn quy hoach phén khu
172000 duoc duyet, nhung khong lam anh huwong dén cdc chi tiéu kién triic — quy
hoach, ha tang kj thudt, ha tang xa héi chung ciia do dn quy hoach dwege duyét:
So Xay du’ng (hodc UBND Qudn, Huyén c6 tham quyen) Y phoz hop voi So Quy
hoach - Kién tric va UBND Quan, H4 co lién quan dé ¢ y kién thong nhat va
xem xét gidi quyet cap phép xdy dung...”. Do d0, ngay 26 thang 02 nam 2020, U
d3 c6 van ban sb 197/UBND giri S& Xay dung vé viéce xin hudng din cp phép



xay dung tai dia chi G duong N, Phuong A, Quan C, tuy nhién S¢ Xay dung
khong c6 van ban tra 101.

bé tiép tuc thuc hién viéc diéu chinh quy hoach tai dia diém G duong N,
Phuong A, Q 3. Ngay 08 thang 5 nam 2020, U da co van ban s6 482/UBND-
QLDT vé tong hop ra soat, danh gia tinh hinh thuc hién cac dd an quy hoach phan
khu, quy hoach chi tiét ty 1& 1/2000 di duoc duyét da ra soat va kién nghi nhung
khong con phu hop trén dia ban Quan C. Trong d6 ciing diéu chinh quy hoach tai
dia chi G duong N, Phuong A, Quan C.

Ngay 31 thang 03 nam 2021, U c6 Cong van sd 245/UBND-QLDT giri
UBND Thanh phé va S¢ Quy hoach - Kién tric vé bao céo chip thuan chu truong
diéu chinh tong thé quy hoach cac d6 an Quy hoach chi tiét xay dung d6 thi (quy
hoach phan khu) ty I¢ 1/2000 dia ban Quan C.

Ngay 06 thang 7 nam 2022, UBND Thanh phdé c6 cong vin sb
2255/UBND-DT vé diéu chinh tong thé cac dd an quy hoach chi tiét xdy dung do
thi (quy hoach phan khu) ty 18 1/2000 trén dia ban Quan C. Qua do, chap thuan
chu truong cho U thyc hién viéc diéu chinh téng thé 10 d6 an Quy hoach phan
khu ty 1& 1/2000 trén dia ban Quan C, trong do co d6 4n Quy hoach phan khu ty
1¢ 1/2000 Khu dan cu P va c¢6 dia chi s6 G (1 phan) duong N, Phuong A, Quén C.
Pén nay, U dang tiép tuc thuc hién cac budc tiép theo cia do an.

U d3 tuan tha cac budce dé thuc hién viée lap diéu chinh D 4n Quy hoach
phan khu ty 1& 1/2000 theo quy dinh. Tuy nhién, d6 an Quy hoach phan khu ty 1¢
1/2000 do UBND Thanh phd phé duyét, S& Quy hoach - Kién trac tham dinh, c6
lién quan dén rat nhiéu co quan ban nganh nén viéc thuc hién diéu chinh quy
hoach van dang dugc thyc hién theo trinh ty thu tuc quy dinh.

Tir cdc ndi dung néu trén, U nhin thdy vigc khéi kién doi boi thuong
thiét hai cua ong P, ba H la khong co co so vi nhiing ly do sau:

- Viéc cho réng thiét hai mdi thang 1a 40.000.000 dong tir thang 03 nam
2018 dén ngay cap gidy phép xay dung theo ban an, tam tinh la 48 thang voi 5O
tién 1.920.000.000 dong, U chua cap gidy phép xay dung do phai thuc hién viéc
lap dd an diéu chinh cuc bo dd an Quy hoach phéan khu ty 1€ 1/2000 trinh S& Quy
hoach - Kién trac va UBND Thanh phé xem xét phé duyét, viéc nay ong P biét rd
ngay ban dau tir nam 2018.

- Viéc diéu chinh cuc bd dd an quy hoach xay dung ty 1& 1/2000 lién quan
dén nhiéu co quan ban nganh, nén khong thé hoan thanh sém duoc, U khong tur
chéi viéc cap gidy phép xay dung cho 6ng P, viéc cham tré cap gidy phép xay
dung cho can nha trén la do nguyén nhan khach quan.

- Viéc cho rang thiét hai do khong cip gidy phép xay dung din dén gia dinh
nguyén don phai thué nha & cho 10 ngudi, mdi thang 1a 15.000.000 dong x 48
thang = 720.000.000 déng Cén cuo giéy ching quyén str dung dét, quyén so hitu
nha ¢ va tai san khac gan lién véi dat sd CH 14780/GCN ngay 30 thang 6 nam
2015 do U cép, khi chuyén nhuong 1a dat trong, do d6 khong co co so cho rang vi



khong 5:ép gidy phép xay dung ma gia dinh 6ng P khong c6 chd & phai di thué
nha. b€ nghi Toa an xac minh noi cu tri cua 6ng P giai doan ndm 2018-2022.

- Puoc biét mit bang trén, hién 6ng P dang cho 6ng Lé Van T thué voi gia
15.000.000 dong/thang kinh doanh tir ndm 2019 dén nay, phan phia trudc ong P
cho quan San ho do thué dé gitr xe, mat bang cho thué khong 1am hop dong khong
khai bao dang ky ndp thué. Trong qua trinh kinh doanh, c6 Quyét dinh xtr phat s6
11/QD-UBND ngay 26 thang 5 nam 2022 cua U1, Quan C vé vi pham hanh chinh
trong linh vuc bao vé moi truong.

Ngoai ra, theo hop dong thué nha giira ong P va ba H2 (con gai caa ong P)
tir ngdy 01 thang 03 nim 2018 dén ngay 01 thang 03 nim 2022 duoc sira thanh
dén ngay 01 thang 03 ndm 2024 véi sd luong 10 nguoi o tai dia chi sb A duong
P, phu’ong T, Quan A khong ¢6 co quan chirc nang xac nhan. Be nghi Toa an xac
minh Ong P vé quan hé nhan than cta 10 ngudi & tai ddy, gidy tam tra, tam vang
trong sudt thoi gian 0.

Vé hop ddng thi cong giita nha thau (Cong ty TNHH MTV H6) va ong P,
dé nghi Toa 4n xac minh tai co quan thué, ban sao ké viéc dong thué hop dong thi
cong va xem xét Cong ty TNHH MTV H6 ¢ dau hiéu trén thué hay khong?

Qua nhing y klen trén, cho thiy 6ng P da khai thac mit bang tir dau cho
dén khi dugc U cip gidy phép xay dung, viéc khoi kién doi bdi thudng thiét hai
la khong co co so.

Do d6, U khong dong v voi toan bd yéu cau khoi kién cia nguyén don 6ng
Do Hitu P va ba Nguyén Thi Bich H. Bé nghi Toa 4n giai quyét theo quy dinh
phap luat.

Tai ban dn din sw so tham sé 1228/DS-ST ngay 24 thing 7 niam 2023
ciia Toa dn nhén din Thanh phoé Hoé Chi Minh da quyét dinh:

Cin ctr cac Diéu 26, Diéu 38, Dicu 39, Dicu 147, Diéu 266, Diéu 271 va
Piéu 273 Bo luat t6 tung dan su; Can ctr cac Pidu 7, Diéu 8, Piéu 17, Diéu 22,
Piéu 52, Piéu 53, Piéu 76 Luat Trach nhiém boi thuong cuia Nha nude nam 2017;
Can cur Nghi quyet 326/NQ-UBTVQH 14 ngay 30 thang 12 nam 2016 cua Uy ban
thuong vu Qudc hoi quy dinh vé mire thu, mién, giam, thu ndp quan Iy va st dung
an phi, 1€ phi Toa an; Can ctr vao Luat thi hanh 4n dan sy nam 2008 (duogc stra ddi
bd sung nam 2014).

Tuyén xu:

1. Khong chap nhan toan bd yéu cau khoi kién cia ong DS Hiru P va ba
Nguyén Thi Bich H vé viéc bugc U, Thanh phd H6 Chi Minh:

- Boi thuong thiét hai do khong gép gidy phép xay dung gi?m dén nguyén
don khong thé xay nha dé cho thué, moi thang la 40.000.000 dong tir thang 03
ndm 2018 dén thang 10 ndm 2022 1a: 2.200.000.000 dong.

- Boi thuong thiét hai do khong cap gidy phép xay dung dan dén gia dinh
nguyén don phai thué nha & cho 10 nguoi la: 825.000.000 dong.



- B6i thudng thiét hai vé ngay cong lao dong di lai 13: 412.500.000 dong.

- Boi thuong thiét hai do phai thué nguoi quan 1y tai mat bang la:
412.500.000 dong.

2. Pinh chi xét xtr ddi v6i yéu cau khoi kién cia 6ng DS Hiru P va ba
Nguyén Thi Bich H vé viéc: Yéu ciu boi thuong ton that sirc khoe tinh than, chi
phi va cong stic tinh ting theo 13i ngan hang theo luat cho bdi thuong 55.000.000
d6ng/thang mdi nim; Yéu cau bodi thuong thiét hai cho bén thué nha sap xay hop
phap theo quy md thanh phd quy chuan (nhung do khéng duoc cap phép xay dung
nén phai cho nhiéu nam) nén da ban khach san tai 5 C, Phuong A, Quan A, Thanh
phé H6 Chi Minh dé 14y tién thuc hién hop dong nay tinh dén ngay UBND Quan
3 cam két diéu chinh quy hoach nha cta 6ng P& Hiru P va ba Nguyén Thi Bich
H.

Ngodi ra ban dn so tham con tuyén vé an phi va quyén khdng cdo theo quy
dinh phap luat.

Ngay 25 thang 8 nam 2023, nguyén don 6ng D6 Hitu P va ba Nguyén Thi
Bich H c6 don khang cdo toan by ban an so tham.

Ly do khang cao:

Tai ban 4an hanh chinh so tham sé 112/2022/HC-ST ngay 24 thang 01 nam
2022 cua Toa an nhan dan Thanh phd H6 Chi Minh, di tuyén: “Hanh vi hanh
chinh cua U, khong cap gidy phép xdy dyng cho can nha G N la khong ding phap
ludt, buéc U cdp gidy phép va tach boi thuwong thiét hai ra vu dn khac”. Nhu vay,
U da vi pham luat trong viéc lap quy hoach xay dung, da khong cap phép xay
dung cho nguyén don tir trude thang 02 nam 2018 din dén viéc nguyén don khong
thé xdy dung nha theo ding nhu cac hop dong thi cong. Nén thiét hai vé thu nhap
tor du 4n nha cho thué cua nguyén don la duong nhién. Vi khong duge xay dung
nha nén gia dinh nguyén don di phai di thué nha dé &, do thué nha riéng ciia con
nguyén don nén khong budc phai cong chirng va truong hgp nay khong phai la
gia cach nén nguyén don yéu cau bdi thuong thiét hai tir viéc thué nha 1 ding
phap luat. Do chua dugc xay nha nén nguyén don phai thué nguoi de trong coi
nha, bao vé 1 tién thué lai nén nguyén don khong thu va quan ly néu c6 ngudi
thué. Ngay 01 thang 03 nim 2023, nguyén don di lam hop dong quan Iy 1an trai
khong thu lao tai can nha 788A véi ong Lé Vian T nén thyc té nguyén don khong
thu, khong khai thac gi. Vu an kéo dai 47 thang, nguyén don bi thiét hai vé thoi
gian, cong strc, chi phi di lai lam viéc vo1 Toa an va cac co quan lién quan nén
nguyén don yéu cau bdi thuong chi phi thiét hai vé ngay cong di lai 14 ¢6 co so.
Do d6, nguyén don khang céo toan bd ban 4n so tham, dé nghi Hoi dong xét xur
chap nhan khang céo ciia nguyén don, stra ban an so tham, chap nhan toan bo yéu
cau khoi kién ctia nguyén don.

- Tai phién toa xét xu phuc thim:

Nguwoi khdang cdo 6ng D6 Hivu P va ba Nguyén Thi Bich H, trinh bay:
Gilt nguyén yéu cau khdéi kién cung cac ly do va yéu cau khang cdo theo don



khang cao da néu trén, nguyén don cho rang yéu cau khoi kién cua nguyén don la
hoan toan ¢ cin ctr nhung Tda an cip so tham lai khong xem xét chdp nhan ma
chi chdp nhén theo trinh bay cta bi don. Ngoai ra, khong xem xét chung ctr do
nguyén don cung cap, nhan dinh bia dat, khong theo quy dinh cua phap luat de
khong chap nhan yéu cau khoi kién cua nguyén don, do d6 nguyén don dé nghi
Hoi dong xét xir chap nhan toan bd khang co ctia nguyén don..

Dai dién theo iiy quyén bi don éng Phan Thé H1, trinh bay: Bao luu quan
diém cua bi don theo noi dung an so tham d4 néu, déng y v6i quyét dinh ciia an
s0 tham, khong dong y ddi véi khang céo cua nguyén don, dé nghi Hoi dong xét
xir khong chap nhan khang céo, gitt nguyén an so tham.

Dai dién Vién kiém sdt nhin din cap cao tai Thanh ph(f Hé Chi Minh
phat biéu quan diém giai quyét vu dan:

Vé t6 tung: Thong qua kiém sat viéc giai quyét vy an, tir khi thy 1y dén thoi
diém hién nay thay rang Tham phan, H01 dong xét xtr va nhitng nguoi tham gia
t0 tung da chap hanh dung quy dinh cia B§ luit t6 tung dan sy, khong c6 vi pham.

Vé noi dung: Khi giai quyét Toa an cap so thim di xem xét danh gia toan
dién chig cu, quyét dinh ctia Toa an cap so tham la c6 can cu, ding quy dinh
cua phap luat, tai cap phic tham nguyén don khong cung cap ching cu, tai licu
moi1 dé lam can cir xem x€t, nén dé nghi Ho1 dong xét xtir khong chap nhan khang
cao cua ong P, ba H, gitt nguyén an so tham.

NHAN PINH CUA TOA AN:

Can cuw vao cdc tai liéu chirng cir co tai hé so vy an, 107 trinh bay cua cac
dwong su va két qua tranh tung tai phién toa, Hoi dong xét xu phiic tham nhan
dinh nhw sau:

- Vé thii tuc 10 tung:

+ Khang c4o cua 6ng D6 Hiru P va ba Nguyén Thi Bich H lam trong han
luat d}nh va hop 1€ dugc xem xét tai cap phic tham theo quy dinh tai DBiéu 273 Bo
luat t6 tung dan sy nam 2015.

+ Toa 4n cap so tham xéc dinh quan h¢ tranh chap, thoi hiéu khéi kién, thy
1y giai quyét la dung theo quy dinh tai Di¢u 26, Diéu 38, Dicu 39 BJ luat t6 tung
dan su.

+ V& diéu kién khéi kién:

Cin ct khoan 4 Diéu 4; khoan 1 Piéu 8 Luat trach nhiém boi thuong Nha
nudce va Ban an hanh chinh so tham s6: 112/2022/HC-ST, ngay 24 thang 01 nam
2022 cua Toa an nhén dan Thanh ph6 H6 Chi Minh thi nguyén don khoi kién yéu
cau bi don bo1 thuong theo Luat Trach nhiém boi thuong nha nudce 1a da di€u kién
khoi kién.

- Vé ngi dung:



Pbi v6i khang céo ctia nguyén don 6ng DS Hiru P va ba Nguyén Thij Bich
H, xét:

[1] Theo don khéi kién va cac bo sung yéu cau khai kién, ong P va ba H
yéu cau U, boi thuong gom:

- Thiét hai do khong cap gidy phép xay dung dan dén nguyén don khong
thé xay nha dé cho thu€, moi thang la 40.000.000 dong tur thang 03 nam 2018 dén
thang 10 nam 2022 14 40.000.000 dong/thang x 55 thang = 2.200.000.000 dong.

- Thiét hai do khong cap gidy phép xdy dung dan dén gia dinh nguyén don
phai thué nha & cho 10 nguoi 1a: 15.000.000 dong x 55 thang = 825.000.000 dong.

- Thiét hai vé ngdy cong lao dong di lai 1a 7.500.000 dong x 55 thang =
412.500.000 dong.

- Thiét hai do phai thué ngudi quan 1y tai mat bang 1a 7.500.000 dong x 55
thang = 412.500.000 dong.

Tong cong nguyen don yéu cau bi don bdi thuong 13: 3.850.000.000 dong,
Hoi dong xét xir thiy rang:

[1.1] V& thi¢t hai do khong cap glay phép xiy dung din dén nguyén
don khong thé xdy nha dé cho thué, mdi thang 13 40.000.000 dong tir thiang
03 nim 2018 dén thang 10 nim 2022 1a 40.000.000 dong/thang x 55 thing =
2.200.000.000 dong:

Nguyén don cho rang vi U khong cap gidy phép xdy dung cin nha s6 G N,
Phuong A, Quan C, Thanh phdé HO Chi Minh nén nguyén don khong thé xay nha
cho thué theo cac hop dong da ky. Cu thé, 13 theo “Hop dong xdy dwng nha cho
thué” duge ky két gitra 6ng DS Hiru P v6i Cong ty TNHH MTV H6 do 6ng B
Hiru P 1am giam ddc (khong ghi thoi gian) va Hop dong thué nha dich vu (dang
hinh thanh) 1ap ngay 20 thang 02 nim 2018 giita ba Nguyén Thi Bich H, ong P
Hitu P v6i bén thué 1a Cong ty TNHH P1 ¢6 nguoi dai dién 1a 6ng Do Boi V (con
rudt cia nguyén don).

Xét thiy, theo “Hop dong xdy dwng nha cho thué” dugc ky két giira 6ng
Do Hiru P v6i Cong ty TNHH MTV H6 do ong DS Hitu P 1am giam dbc thi trong
giao dich nay ong P vira 1a chil dau tu va vira 1a don vi thi cong do 6ng P 1am giam
ddc nén hop déng nay vi pham quy dinh tai khoan 3 biéu 141 B0 luat dan su:
“Mot cd nhan, phdp nhdn cé thé dai dién cho nhiéu cd nhén hodc phdp nhdn khdc
nhau nhung khong dwoc nhan danh nguwoi dwoc dai dién dé xac ldp, thuc hién
giao dich dan sw voi chinh minh hodc voi bén thir ba ma minh ciing la nguoi dai
dién cua nguoi do, tru truong hop phap ludt co quy dinh khac” va vi pham quy
dinh tai Piéu 86 Luat doanh nghi¢p nam 2020. Mat khac, thoi diém ky két hop
dong ong P chua duoc U cap gidy phép xay dung cing nhu ban v€ cong trinh chua
dugc phé duyét nén khong co co sd dé ong P 1ap hop ddng thi cong nhu néu trén.

Theo “Hop dong thué nha dich vu” (vé viéc cho thué cin nha sé G Nguyén
Dinh Chiéu P, Q, TP .) 1ap ngay 20 thang 02 nam 2018 giita Bén cho thué nha



dich vu: Ong D4 Hiru P, ba Nguyén Thi Bich H véi bén thué: Ong D6 Boi V; Dia
chi: 1 P, Phuong N, Quéan A, TP ., c6 ndi dung:

“Sau 08 thang thi cong: Bén cho thué ban giao can nha nay cho bén thué,
theo gidy phép xay dung U cap, can nha nay c6 24 phong va 01 sanh trét 114 m?
va 01 ham hoan thién theo thiéet ké xay dung duwoc duyét,

G thué: 24 phong * 3.800.000 triéu dong/thang = 91,2 triéu dong

Gid cho thué sanh tang 1/thang: 40 triéu dong
Gid cho ham/thang: 20 triéu dong
Cong 97.2 triéu dong

Thoi han thué: 04 nam, ddt coc 06 thang tién thué” (BL8S).

Va “Hop dong thué nha dich vu” (dang hinh thanh) 1ap ngay 20 thang 02
nam 2018 tai can nha G N, Phuong A, Quan C, TP . (got tat 1a cin nha nay), gitra
Bén cho thué nha dich vu: Ong P4 Hiru P, ba Nguyén Thi Bich H 13 cha cian nha
nay véi Bén thué: Ong Do Boi V; Dia chi: 1 P, Phuong N, Quan A, TP ., c6 nd1
dung:

“Sau 06 thang thi cong: Bén cho thué ban giao can nha nay cho bén thué,
theo gidy phép xay dung U cap, can nha nay c6 24 phong va 01 sanh trét 114 m?
va 01 ham hoan thién theo thiet ké xay dung duoc duyét,

G thué:

- 5 tang binh qudn 19tr = 95 triéu

- Tang lirng dé o

- Khuyén mdi tang thurong.

Thoi han thué: 04 nam, ddt coc 06 thang tién thué” (BL82).

Xét thiy, cin nha s6 G duong N, Phuong A, Quan C, Thanh phé H6 Chi
Minh 14 d4i tugng ctia hop dong thué nha duoc ky két giita nguyén don véi ong
Pd Boi V; Dia chi: 1 P, Phuong N, Quéan A, TP . (nhung ky tén, dong dau 1a:
Khach san H7 — Cong ty TNHH P1, tinh Lam Dong) Tuy nhién, tai thoi diém
nguyén don ky hop dong cho thué nha thi U van chua cép gidy phép xay dung
nén khong co co so dé nguyén don xac dmh d6i tugng trong hop dong, 14 can nha
gdm c6 24 phong va 01 sanh trét 114 m? va 01 him s& hoan thién theo thiét ké
xay dung dugc duyét ma hop dong da néu. Ngoai ra, trong ciing ngay 20 thang 02
nam 2018 tai can nha sé G N, nguyén don 6ng P, ba H lai ky v6i ong DS Boi V
02 Hop dong thué nha dich vu c6 ndi dung va gia thué khac nhau, s tién cho thué
ghi ciing khong diing néu c6 nha thuc té dé cho thué, vi khong thé c6 gia thué 1a
“24 phong * 3.800.000 triéu dong/thing” nhu néu trén, dong thoi nguyén don
cling khong cung cip duogc bat ky tai liéu chimg ctr ndo chimg minh viéc Cong ty
TNHH P1 12 bén thué da thanh toan tién thué nha cho nguyén don theo thoéa thuan
tai cac hop dong cling ngay 20 thang 02 ndm 2018 giira hai bén.
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Tai Diéu 22 Luat trach nhiém boi thudng Nha nudc quy dinh thiét hai duoc
boi thuong phai 1a thiét hai thuc té da phat sinh cling nhu mbi quan h¢ nhan qua
gitra hanh vi gy thiét hai va hau qua. Theo do, khoan thu nhap nguyén don du
tinh cho thué nha hinh thanh trong twong lai, khong phai la khoan thiét hai thuc
té va ciing khong c6 co sd nao xac dinh nguyén don chic chan s& hoan thanh viéc
xay dung trong 06 thang hay trong 08 thang duogc ghi trong cac hop dong va sé
cho thué dugc nha ngay sau khi cong trinh hoan thién.

Do do, nguyén don can ctr cac hop d6ng néu trén dé yéu cau U bdi thudng
thiét hai v6i s6 tién 2.200.000.000 dong. Toa so thim xac dinh “khong co gia tri
lam cin cir dé xem xét xac dinh thiét hai, khong phu hop véi thuc té, khong co
that nén khong c6 co sé chap nhan” 14 ¢6 cin ci.

[1 2] vé yéu ciu boi thwong thiét hai do khong cap glay phép xay dung
din dén gia dinh nguyén don phai thué nha ¢ cho 10 nguoi 1a 15.000.000
dong x 55 thang = 825.000.000 dong:

Nguyén don cho rang thiét hai ndy xuat phét tir viéc lac trudc nguyén don
& nha tai Quan A, sau d6 nguyén don di ban cin nha nay, do khong thé xay dung
nha tai G N dé ¢ nén nguyén don da phai thué nha sd A Lau B P, phuong N, Quan
A, Thanh phé H6 Chi Minh cta con gai nguyén don la ba D6 Thi Boi H2 de Ot
ngay 20 thang 02 nam 2018 cho dén nay. Pong thoi, nguyén don cung_ cap Hop
dong thué nha ngay 20 thang 02 nam 2018 gitra ong D6 Hiru P va ba D6 Thi Boi
H2 vé viéc thué cin nha sé A Lau B P, phuong N, Quan A, Thanh phd Ho Chi
Minh (02 Hop dong thué nha cing ngay 20 thang 02 nam 2018 nhung c6 02 ndi
dung khéc nhau 1a: 01 Hop ddng c6 ndi dung “Bén A (P Thi Béi H2) cho Bén B
(P6 Hitu P) thué 5 can phong thuéc can nha 1 Lau B P trong thoi gian tir ngdy
01/3/2018 dén 01/3/2022” (nhung c6 déau sira 1a 01/3/2024 — BL86) va 01 Hop
dong c6 nodi dung “Bén A cho Bén B thue 5 cin phong thuéc can nha 1 Lau B P
trong thoi gian tir 01/3/2018 dén...” (BL85).

Xet thay, nguyén don trinh bay viéc thué nha néu trén 1a cho 10 nguoi &
bao gdm vo chdng nguyén don, 02 con gai (trong d6 co ba H2) cung cac chau
ngoai. Nhu vay, theo hgp dong thué nha ngay 20 thang 02 nam 2018 néu trén thi
ba H2 1a nguoi ding tén bén cho thué nha nhung dong thoi ciing 1a bén ¢ nha thué
va thoi han cho thué nha thi 01 Hop dong c6 thoi han tir ngay 01 thang 03 nim
2018 dén ngay 01 thang 03 nim 2022 (c6 diu stra lai 1a 01 thang 03 nim 2024)
va 01 Hop d6ng chi c¢6 thoi han bat dau thué 1a 01 thang 03 ndam 2018 khong co
thoi han két thuc. Ngoai ra, Theo ° ‘Gidy chirng nhdn quyén su dyng ddt, quyén SO
hitu nha & va tai san khdc gan lién véi ddt” do U1, Thanh phd HO6 Chi Minh cap
ngay 03 thang 03 ndm 2011 cho 6ng Nguyén Manh T1 va ba Tran Thi Kim T2 s6
phat hanh BE192414, s6 vao s6 cap GCN: CHO0519 thira dat s6 13 +17, to ban dd
s6 07, dia chi 1/1 (ting B) duong P, phudong N, Quan A, Thanh phd H6 Chi Minh,
c¢6 nha & cung dia chi trén dién tich 80,48m? dén ngay 28 thang 10 nim 2015, 6ng
T1, ba T2 chuyén nhuong cho ba Nguyén Thi Bich H dja chi 5 C, phudng A,
Quan A va dugc Vin phong ding ky dat dai Thanh phd H — Chi nhanh Vin phong
P diéu chinh sang tén ba H tai trang 3 Gidy chiing nhan cung ngay 28 thang 10
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nam 2015 dén ngay 22 thang 02 nam 2018 ba H tdng cho nha dat vira néu cho con
gai 1a ba: Pang Thi Boi HS. Bén ngay Q9 thang 03 ndm 2018, Chi nhanh Van
phong D diéu chinh thanh tén ding la: D6 Thi Boi1 H2.

Nhu vy, tai thoi diém ky cac Hop dong thué nha ngay 20 thang 02 nim
2018 thi ba D5 Thi Boi H2 khong c6 nha dat nio tai sé A Tang B duong P, phuong
N, Quan A dé cho thué, vi dén ngay 22 thang 02 nam 2018 ba H2 méi duoc ba H
tang cho nha, dat tai s6 A Téng B duong P, phuong N, Quan A nhung tén trén
gidy lai 1a: Pang Thi Boi H5 cho dén ngay 09 thang 03 nam 2018 mdi duoc didu
chinh lai dGng tén 1a: DS Thi Bo6i H2 (BL72 dén BL73), cho nén cac Hop dong
thué nha ngay 20 thang 02 nim 2018 giita ba D6 Thi Boi H2 vé6i ong D6 Hitu P
1a khong co that, 1a ching ctr nguyén don ty dit ra dé yéu cau boi thuong.

Do d6, Toa an cip so tham xac dinh “Nguyén don yéu cau doi bdi thudng
tién nguyén don thué nha ¢ la khong c6 can cir dé chap nhan™ l1a c6 can cu.

[1.3] V@ yéu ciu boi thuwong thiét hai do phai thué ngwoi quan ly tai
mat bang 1a 7.500.000 dong x 55 thang = 412.500.000 dong:

Qua trinh giai quyét vu an, nguyén don trinh bay tai mat bﬁng trén, hién
nguyén don dang cho ong Lé Van T thué véi gia 15.000.000 ddng/thang kinh
doanh tir nim 2019 dén nay, phan phia truéc nguyén don cho quéan San ho do thué
de gilr xe, mat bang cho thué khong 1am hop dong khong khai bao dang ky nop
thueé.

Trong qué trinh kinh doanh, c6 ngét dinh xtr phat s6 11/QD-UBND ngay
26 thang 5 nam 2022 cﬁq U1, Quan C vé vi pham hanh chinh trong linh vyc bao
vé moi truong (BL124 dén BL128).

Nhu vay, nguyén don ng khai thac mat bang va thu loi tir khi nhan chuyén
nhuong cho dén khi dugc U cap gidy phép xay dung ngay 03 thang 10 nam 2022.
Do do, nguyén don yéu cau bdi thuong thiét hai do khong cho thué duoc mat bang
1a khong c6 co so dé xem xét chdp nhan.

[1.4] Ye yéu cau bdi thuwong thiét hai vé ngay cong lao dong di lai la
7.500.000 dong x 55 thang = 412.500.000 dong:

Nhu phan tich néu trén vé cac yéu cau boi thuong thiét hai khong co co cd
dé xem xét chap nhan nén chi phi di lai (neu cO) ma khong phai phat sinh tir cac
yéu cau bdi thuong dugc chap nhan thi yéu cau boi thuong ngay cong lao dong di
lai cua nguyén don cting khong phu hop voi quy dinh cua phap luat. Do vay, Toa
an cap so tham khong chip nhan yéu ciu ndy cta nguyén don 1a c6 can ct.

[1.5] Tt nhitng phan tich va nhan dinh néu trén, Hoi dong xet xu thong nhét
vOi quan diém cua dai dién Vién kiém sat, khong chap nhan khang cao cua 6ng
D6 Hiru P va ba Nguyéen Thi Bich H, gitt nguyén ban an so tham.

[2] An phi dan su phuc tham Do 6ng Do Hitu P va ba Nguyén Thi Bich

H 1a nguoi cao tu01 nén duoc mién an phi theo quy dinh tai diém d khoan 1 Diéu
12 Nghi Quyét s6 326/2016/UBTVQH 14 ngay 30 thang 12 nim 2016 cta Uy ban
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Thuong vu Quodc hdi, quy dinh vé mirc thu, mién, gidm, thu, ndp, quan 1y va st
dung an phi va 1€ phi Toa an.

[3] Quyét dinh khac cua an so thém vé an phi khong c6 khang cdo, khang
nghi c6 hiéu luc thi hanh ké tir ngay hét thot han khang cdo, khang nghi.

Vi cac lé trén,
QUYET PINH:

Cin ctr khoan 1 Diéu 308, cac Diéu 26, Diéu 38, Diéu 39, Diéu 147, Diéu
266, Diéu 271 va Diéu 273 B luat t6 tung dan su; Cin ctr cac Diéu 7, Diéu 8,
Piéu 17, Piéu 22, Piéu 52, Diéu 53, Diéu 76 Luat Trach nhiém bdi thudng cia
Nha nude nam 2017; Can cor Nghi quyet 326/NQ-UBTVQH14 ngay 30 thang 12
niam 2016 cia Uy ban thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam, thu
ndp quan ly va st dung an phi, 1¢ phi Toa an.

Tuyén xu:

1. Khong chip nhan khang cao cua 6ng D6 Hiru P va ba Nguyén Thi Bich
H, git nguyén ban an dan sy so tham so: 1228/DS-ST ngay 24 thang 7 nam 2023
cua Toa 4n nhan dan Thanh phé H6 Chi Minh.

2. Khong chap nhan toan bd yéu cau khoi kién ciia ong DS Hiru P va ba
Nguyén Thi Bich H vé viéc budc ij ban nhan dan Quan U, Thanh phé Ho Chi
Minh:

- Boi thuong thiét hai do khong cap gidy phép xay dung din dén nguyén
don khong thé xdy nha dé cho thué, mdi thang 13 40.000.000 dong tir thang 03
nim 2018 dén thang 10 nam 2022 1a: 2.200.000.000 dong.

- Boi thuong thiét hai do khong cap gidy phép xay dung dan dén gia dinh
nguyén don phai thué nha & cho 10 nguoi la: 825.000.000 dong.

- B6i thuong thiét hai vé ngay cong lao dong di lai 1a: 412.500.000 dong.

- B6i thuong thiét hai do phai thué nguoi quan 1y mit bang 13: 412.500.000
dong.

3. Pinh chi xét xir ddi v6i yéu cau khoi kién ciia 6ng DS Hitu P va ba
Nguyén Thi Bich H vé viéc: Yéu ciu boi thuong ton that sttc khoe tinh than, chi
phi va cong stic tinh ting theo 13i ngan hang theo luat cho bdi thuong 55.000.000
d6ng/thang mdi nim; Yéu cau bodi thuong thiét hai cho bén thué nha sap xay hop
phap theo quy md thanh phd quy chuan (nhung do khéng duoc cap phép xay dung
nén phai cho nhiéu nam) nén da ban khach san tai 5 C, Phuong A, Quan A, Thanh
phé H6 Chi Minh dé 13y tién thyc hién hop dong nay tinh dén ngay Uy ban nhan
dan Quan U cam két diéu chinh quy hoach nha ctia 6ng B Hitu P va ba Nguyén
Thi Bich H.

4. V& an phi dan sy phuc tham: Ong D& Hiru P va ba Nguyén Thi Bich H
khong phéi chiu an phi.
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5. Quyét dinh khac cua an so tl}ém vé an phi khong c6 khang cdo, khang
nghi c6 hiéu luc thi hanh ké tir ngay hét thot han khang cdo, khang nghi.

6. Ban an phiic thim c6 hiéu lyc phap luat ké tir ngdy tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- Toa 4n nhan dén t6i cao (1); 2 AN L 4 A 3
- VKSNDCC tgi TP. Ho Chi Minh (1); 1AM PHAN - CHU TOA PHIEN TOA

- TAND TP. H6 Chi Minh (1);

- VKSND TP. H6 Chi Minh (1);

- Cuc THADS TP. H) Chi Minh (1);
- Cac duong su (3);

- Luu VT (5), 20b, (HS — PH).

Nguyén Vin Tiru
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