TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Péc 1ap — Tw do — Hanh phdc

Ban an s6: 48/2020/KDTM-PT
Ngay 13 thang 8 nam 2020 ’
VIV “Tranh chap hop dong gop von”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phan Hai ddng xét xir phiic tham gém co:
Tham phan — Chii toa phién toa:  Ong Vii Ngoc Huynh
Cac Tham phan: Ong L& Thanh Long
Ong Nguyén Vin Ttu
- Thr ky phién toa:Ong Nguyén Trong Tam - Thu ky Toa an nhan dan
cap cao tai Thanh pho H6 Chi Minh.
Dai dign Vién Kiém sat nhan dan cap cao tai Thanh phé Ho Chi
Minh tham gia phién toa: OngNguyen Htu Hau - Kiém sat vién.

Ngay 13 thang 8 ndm 2020, tai tru s Toa an nhan dan cap cao tai Thanh
phd H6 Chi Minh xét xtr phic tham vy an kinh doanh thwong mai thu ly sd
55/2017/TLPT-KDTM ngay 18 thang 12 nim 2017vé “Tranh chdp hep dong
gop von”. Do ban an kinh doanh thwong mai so tham s 973/2016/KDTM-ST
ngay 19 thang 9 nim 2016 cta Toa an nhan dan Thanh phé H6 Chi Minh bi
khang céo.

Theo Quyét dinh dua vu &n ra xét xir phic tham s 731/2020/QD-PT ngay
18 thang 5 nam 2020 gitra cac duong su:

Nguyén don: Ong Nguyén Thai B.

Dia chi: 86 10, Puong 18, khu phd 1, phuong T, Quan P, Thanh pho Ho
Chi Minh (vang mat)

Nguwoi bdo vé quyén va lgi ich hop phdp cho nguyén don:Luat su Cao
Thanh T- Van phong luat su L, thugc Poan luat su thanh pho Hai Phong(co
mat).

Bi don: Ba M.
Dia chi: J street, Ultimo, NSW 2007-Australia.

Dia chi lién hé: 184 duong L, phuong D, quan T, Thanh phd HO Chi
Minh (cé mat).

Dai dién theo iiy quyén ciia bi don: Ong Nguyén Thanh D, sinh nim



1970. Dia chi: Puong s6 13, phuong B, quan Th, Thanh phé Ho Chi Minh (c6
mat).

Nguwoi bio vé quyén va loi ich hgp phdp cho bi don:Luat su Tén Long
T1 - Van phong luét su S, thuoc Doan ludt su Thanh phdé H6 Chi Minh (c6 mat).

NOQI DUNG VU AN
Nguyén don - 6ng Nguyén Thai B trinh bay:

Vao nam 2009, ba M - Giam dbc Cong ty A, goi von dau tu thanh lap
Truong Al (goi tat 1a Al), tai thanh phé Sydney, bang New SouthWales, vi vay
vao ngay 20/02/2009, tai Thanh phé H6 Chi Minh, 6ng va ba nguoi ban gom:
Ong Nguyen Hiru Ngh, ba Ly Thi Thu H, dng Duong Hoéng H1 d3 cung nhau ky
Hop dong s6 01/2009/GVDT véi ba M. Tong s6 tién huy dong 1a 500.000 d6 la
Uc. Sau d6 ba M nang tong muc dau tu dy an 1én 700.000 do la Uc, nén 6ng
cung vdi ong Ngh, ba H, 6ng H1 da ky hop dong s6 02B/2009/HDTD ngay
08/03/2009 dé thay thé hop dong s6 01/2009/GVDT néu trén, cu thé so tién gop
von dau tu cia mdi ngudi nhu sau:

+ Ong gop 175.000 d6 la Uc, chiém 25% tong von dau tu;

+ Ba M gop 210.000 d6 la Uc, chiém 30% tong von dau tu;

+ Ong Nguyén Hitu Ngh gop 70.000 d6 la Uc, chiém 10% tong von dau
tu;

+ Ba Ly Thi Thu H gop 70.000 db la Uc, chiém 10% tong von dau tu;

+ Ong Duong Hong H1 gop 175.000 d6 la Uc, chiém 25% tong von dau
tu.

Viéc dau tu nay duoc Bo K& hoach va Pau tu Viét Nam cép Giéy chiing
nhan dau tu ra nudc ngoai sd 235/BKH-DTRNN ngay 06/05/2009. Tinh dén
thang 04/2009, 6ng da thuc giao cho ba M bang tién dong Viét Nam tuong
duong vé6i sb tién 111.250 d6 la Uc tai Thanh phd H6 Chi Minh. Khi nhén tién
xong, ba M khong tién hanh trién khai bat cir mot hoat dong dau tu nao. Ngay
29/12/2009, céc c6 dong hop lai v6i nhau. Sau cude hop ba M xdc nhan s6 du
thue té gop Von cua tung thanh vién va thong nhat s& chuyén tiép sb tlen gop
vbn nay thanh c6 phan gop von riéng 16 cho ting ca nhan khi duoc gop vbn vao
truong méi. Tir 46 dén ngay co don khoi kién, cac co dong ludn tim hiéu, tham
chi ban than 6ng qua tan nudc Uc dé kiém tra, nhung bi don hoan toan khong
tién hanh bat cr thi tuc nao dé xin thanh 1ap truong & bén Uc, ma lai chiém
dung sdtién cac cd dong lam an va mo
truong tai Thanh phd HO Chi Minh, cy thé 1a Truong Trung - Tiéu hoc U
c6 dia chi try s & S6 31, Puong Ng, phuong X, quan T, Thanh phé Ho Chi
Minh va day cling la dia chi tam tr hi¢n tai & Viét Nam cua ba M. Thoi gian
qua ong cung véi nhitng ngudi gdp von ludn tim moi cach dé gip bi don, nhung
bi don ludn ¢ tinh tranh mat.

Nay ong yéu cau ba M phai tra lai cho ong sd tién 111.250 do la Uc (ty
gia 16.500 dong/AUD) tuong duong 1.835.625.000 dong (ty gia 16.500
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déng/AUD) va tién 1ai phat sinh tinh tir ngay 15/02/2012 dén ngiy xét X so
tham (thang 06/2016) 1a 4 nam 4 thang (52 thang) x 0,5%/thang x 1.835.625.000
ddng = 477.262.500 dong, tong cong von, 1i 1a 2.312.887.500 dong.

Bi don - ba Mtrinh bay:

Bé} M thira nhélp c6 ky hop dong gop vén nhu nguyén dqn trinh bay,
nhung tién viéc gop von da dua vao chi phi thanh 1ap cong ty tai Uc. Theo quy
dinh cua phap luat Uc thi phai thanh lap cong ty, sau khi co gidy phép hoat dong
clia cong ty thi cac thanh vién cong ty méi tién hanh cac budc tiép theo dé hoan
thién dy an thanh mot lap truong dao tao. Khi hoan thanh cac bude nay r01 thi
Nha nuéc Uc moi cip gidy phép cho truong hoat dong. Cac bén gop von da
charn dut, khong hop tac v6i ba M dé 1am budc tiép theo nén yéu cau doi lay lai
vbn d3 gop ciia nguyén don 1a khong ding. Ba M khong dong ¥ theo yéu cau
cua nguyén don.

Tai Ban 4n kinh doanh thwong mai so tham so 973/2016/KDTM-ST
ngay 19 thang 9 nam 2016, Toa an nhan dan Thanh pho Ho Chi Minh
quyet dinh:

Ap dung:

- Diéu 30, khoan 3 Diéu 35, Piéu 37, Diéu 38, Diéu 39, Diéu 147, diém b
khoan 2 Diéu 227 va khoan 3 Piéu 228 cua Bo ludt To tung ddn sw nam 20135,

- Piéu 306 Ludt T hwong mai,

- Phap lénh s6 10/2009/UBTVQH2 ngay 27/02/2009 ciia Uy ban Thuong
vu Quoc hoi quy dinh vé an phi, 1¢é phi Toa dn,

Xue:

1/ Chdp nhdn yéu cau ciia nguyén don 6ng Nguyén Thdi B.

~ Bi don ba M c6 trach nhiém hodn tra lgi cho 6ng B so tién
von dau tw 111.250 do la Uc twong dwong 1.874.562.500 dong va 515.504.687
dong tién lai. Tong cong von, lai la 2.390.067.187 (hai ty, ba tram chin muoi
triéu, khong tram sau mwoi bay ngan, mot tram tam muoi bay) dong.

Ngoai ra, ban an so tham con tuyén vé an phi va quyén khang céo, khang
nghi theo luat dinh.

Sau khi xét xir so tham, ba M (bi don) khang c4o toan bo ban 4n so tham.

Tai phién toa phic tham:

Ba M, nguoi dai di¢n theo iy quyen ciia ba M va Lujt sw Ton Long
T1 trinh bay:Dé nghi Hoi dong xét xuir chap nhan khang cao cﬁabf}l M vi ba
Huynh khong duoc triéu tap hop I¢ dé tham gia to tung bao vé quyen lgi cho
minh; von gop da chi phi cho vi¢c thanh 1ap cong ty chung cua nhimg nguoi gop
vén chi khdng phai ba M dugc st dung ca nhan; do tiéng Viét va chir Viét
khong ranh nén khi 6ng B dua vén ban cho ba M ky thi 6 tiéu dé 1a cac Glgy
xac nhan von gop, nhung nhitng dong cuoi thi lai rang bugc phai tra lai tien von
gop. Khi ky giay nay thi ba ct nghi 1a ky dé xac dinh von gop cht khong dé y
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hang chir cudi nén méi ky. Néu doc ki hang chir nay thi ba s& khong ky, vi thuc
té vbn da str dung vao viéc thanh lap cong ty nén khong thé nao ba bo tién caa
minh ra tra lai cho 6ng B va nhitng nguoi gop vén khac dugc. Ba M dé nghi Hoi
ddng xét xir huy ban an so tham.

Nguoi bao vé quyen va lgi ich hep phap cho dng Nguyén Thai B trinh
bay: Be nghi Hoi dong xet xu khong chap nhan khang cao cua ba M, gitr
nguyén ban an so tham.

Dai dién Vién kiém st nhan dan cap cao tai Thanh pho Ho Chi Minh
tham gia phién toa phat biéu quan diem giai quyet vu an:

Toa an cap so tham chua tong dat hop 1& cho bi don 13 ba M. Trong qué
trinh giai quyét vu &n thi ba M ciing khong tham gia t6 tung. Do d6, ¢ can cr
xac dinh Toa an cap so tham vi pham nghiém trong thu tuc té tung. Dé nghi Toa
4n nhan dan cip cao tai Thanh phd HS Chi Minh hay ban an so tham, chuyén ho
so vu &n cho Toa an nhan dan Thanh phd Ho Chi Minh xir lai theo thu tuc so
tham

NHAN PINH CUA TOA AN
[1] Vé t6 tung:

[1.1] Pon khang cao, nghia vu ndp tam ting an phi ¢ tia duong su da thuc
hién dang theo quy dinh cta phap luat.

[1.2] Nguyén don ong Nguyén Thai B da dugc Toa an trigu tap hop 1€ dén
lan thir 02 nhung van vang mit khong co 1y do chinh dang. Do d6, Hoi dong xét
Xt Van tién hanh xét xtr vu an.

[1.3] Vé nguoi tham gia td tung:

Toa an xac dinh quan hé tranh Chép 1a “Tranh chap hop dong gop von”.

Tuy nhién, theo cac Hop ddng gop von, ngoai ba M va éng Nguyen Théi B
tham gia gop vén thi con céac thanh vién khac cung tham gia gop von la éng
Nguyen Hitu Ngh, 6ng Duong Hong H1 vaba Ly Thi Thu H cing tham gia gop
vén. Tuy chi c6 dng B khoi kién yéu cau ba M tra lai phan vén 'gop cua ong B
vao cong ty, nhung viéc phai dua ong Ngh, ong H1, ba H la rat can thiét cho
viéc giai quyet vu an. Toa an cap so tham khong dwa hét cac thanh vién gop vén
vao tham gia t6 tung la thiéu sot.

[2] Vé noi dung:

[2.1] BaM xac dinh truéc khi ky hop dong gop von gitra ba M, 6ng B,
6ng Ngh, 6ng H1 va ba H cd ban bac dau tu thanh 1ap Truong Al (goi tat Ia
A1), tai thanh phé Sydney, bang New SouthWales. Ba M c¢6 théng bao cho cac
bén gdp vdn rd 1a néu thanh 1ap trudng thi trude hét phai thanh 1ap mot Céng ty
trude, dong thoi phai co ddy du co sé vat chat trang thiét bi, chuong trinh, ké
hoach giang day... thi Chinh pha Australia mai cip gidy phép cho thanh lap
truong va dugc cac bén gop vén dong y. Ngay 20/02/2009, baM mai cac dng/ ba
B, Ngh, H1, H ky Hop dong s6 01/2009/GVDT ciing véi ba M. Tong sé tién
huy dong 1a 500.000 d6 la Uc.Sau d6 ba Mda thuc hién cac thi tuc hop thire von
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gop cua cac thanh vién va phia Australia hoan tat tha tuc hop thac vén gop vao
ngay 06/3/2009. Tiép theo ba M tién hanh cac thu tuc thanh Iap Cong ty. Cac
khoan tién cac thanh vién gop vén da chi phi cho nhiéu khoan trong viéc thanh
lap Céng ty, thué mat bang...BaM cho rang néu cac thanh vién can rat vén ra thi
phai rat tir Cong ty chir ba M khéng c6 trach nhiém tra. Cac bién nhan ba M ky
xac nhan la xac nhan viéc gop vbn cht khong phai ky nhan ng cac thanh vién
gop von.

Vé “Ban xac nhan du no gop vén” ngay 29/12/2009 ba M cho rang y chi
lac d6 ba nghi rang chi ky xac nhan dng B di gop 56.500AUD chir khong doc
ky noi dung budc ba M phai tra cho ong B khoan tién nay. Néu doc k¥ hang chir
nay thi ba sé khong ky, vi thyc té von da sir dung vao viéc thanh Iap cong ty nén
khong thé nao ba bo tién cta minh ra tra lai cho dng B va nhitng nguoi gop von
khac duoc.

~ [2.2] Ngoai ra, trong hd so vy &n con c6 ban thoa thuan chuyén nhuong
von ngay 07/12/2009 gitra ong B véi ba M ciing chua duoc lam rd.

[2.3]L& ra, Toa an cap so tham phai lam rd thuc té sau khi gop von, sd
tién ong B gop da duoc dua vao dau tu vao Cong ty tai Australia chua, hay 1a ba
M st dyng so tién nay vao muc dich riéng cua ba M. Vi sao ¢ cac bién nhan
ngay 16/6/2009; 28/4/2009 va 20/4/2009 lai ghi la gop vén chi khdng phai ghi
nop tién cho ba M, ban chat caa viéc nay 1a6ng B nho ba M nop tién vao Cong
ty hay giao tién cho ca nhan ba M. Vi sao 03 bién nhan nay cong lai la 111.250
AUD, nhung gidy Xac nhan gop vdn ngay 29/12/2009 chi ¢c6 56.500 AUD. Theo
bién ban thoa thuan gop vén nay thi ong B chuyén nop 15% vén gop vao Cong
ty Al cho baM 84.750 AUD, sau khi can trir cac khoan ng dong thi ba M phai
tra cho 6ng B 52.750 AUD trong vong 30 ngay. Nhu vay, giao dich nay 1a nhu
thé nao, thu tuc chuyén nhuong da thuc hién dén dau,vi sao 6ng B lai xac dinh
ba M phai tra 111.250 AUD.Toan b cac mau thuan néu trén chua duoc Toa an
cap so tham 1am rd, nhung da tuyén buoc ba M tra cho 6ng B 111.250 AUD la
chua du co so.

[3]Twr nhitng phan tich néu trén Hoi ddng xét xir xét thay, Toa an cap so
tham vi pham té tung, chua thu thap day du chang ca ma tai phién toa phuc
tham khong khac phuc dugc. Viéc thlqu s6t nay anh hudong dén quyén loi hop
phap cua cac duong su. Do do, Hoi dong xet xur huy toan b ban an so tham,
chuyén ho so vé cho Toa an cap so tham xét xtr lai theo quy dinh cia phép luat.

[4] Vé 4n phi kinh doanh thwong mai phdc tham: Ngudi khang céo
khong phai chiu.

Vi cac & trén.
QUYET PINH
Can ct vao khoan 3 Diéu 308 Bo luat t6 tung dan sy nim 2015;



Can cir Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quoc hdi quy dinh vé muac thu, mién, giam, thu, nop, quan ly va
sur dung an phi va Ié phi Toa an.

1. Chap nhan mot phan khang cao cua ba M.

2. Huy toan bo Ban &n kinh doanh thwong mai so tham sb
973/2016/KDTM-ST ngay 19 thang 9 ndm 2016 cua Toa an nhan dan Thanh
pho Ho6 Chi Minh.

3. Chuyén hd so cho Toa an nhan dan Thanh phé H6 Chi Minh xét xt lai
theo quy dinh cta phéap luat.

V& &n phi kinh doanh thwong mai phtc tham: Ba M khdng phai chiu.

Tra lai cho ba M s tien 2.000.000 dong tam @ng &n phi kinh doanh
thuong mai phic tham theo bién lai thu s6 0048164 ngay 16 thang 11 ndm 2017
cua Cuc Thi hanh &n dan su Thanh pho H6 Chi Minh,

4. Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

N;ﬂ\' ni}én:hA dan i TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; A A 3 - ~

" VKSNDCC tai Tp. Ho Chi Minh: THAM PHAN - CHU TOA PHIEN TOA
- TAND TP. H) Chi Minh;

- VKSND TP. H6 Chi Minh;

- Cuc THADS TP. H6 Chi Minh;

- BPuong su;

- Luu VP, hd so vu an.

Vii Ngoc Huynh



