TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM

THANH PHO HO CHi MINH Péoc lap — Tu do — Hanh phiic

Ban 4n s6: 242/2018/DS-PT
Ngay:12/02/2018

V/v:“Tranh chdp quyén sir dung ddt lin
chiem”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thdam phdn — Chii toa phién toa: Ba Phan Thi Lién

Cdc Tham phan: Ba Nguyén Thi Ngoc Hoa

Ba Pham Thi Thao

- Thuw ky phién toa: Ong Lé Dinh Quyén — Thu ky Toa 4n nhan dan
Thanh phé H6 Chi Minh.

- Pai dién Vién kiém sdt nhan dan Thanh phoé Hé Chi Minh tham gia
phién toa: Ong BS Vin Hiéu — Kiém sat vién.

Trong cac ngay 29 thang 01, ngay 06 va ngay 12 thang 02 nam 2018 tai
tru s& Toa &n nhan dan Thanh phé H6 Chi Minh xét xtr phic tham cong khai vu
an thu ly‘sé 684/2017/TLPT-DS ngay 28 thang 11 nam 2017 vé viéc “Tranh
chap quyén st dung dat lan chiém”.

Do ban an dan sy so tham s6 547/2017/DS-ST ngay 02/10/2017 cua
Toa an nhan dan huyén C, Thanh pho H6 Chi Minh bi khang cdo, khang nghi.

Theo Quyét dinh dua vu an ra xét xir phic tl}ém s6 3047/2017/QD — PT
ngay 15/12/2017, Quyét dinh hodn phién toa s0 86/2018/Qb — PT ngay
04/01/2018, Quyét dinh dua vy an ra xét xt sO 93/2018/Qb — PT ngay
05/01/2018, gitra cac duqng Sur;

Nguyén don: Ba Hong K, sinh nam 1943

Dia chi: 193A Tinh 16 M5, 4p C, x4 P, huyén C, Thanh phd H6 Chi Minh.

Dai dién theo iy quyén: Ong Lé Hung A, sinh nim 1961

Pia chi: S6 01 duong MM2, ép B, xa T, huyén C, Thanh phé HO Chi
Minh (vin ban ay quyén lap ngay 22/10/2010) (c6 mit)

Bi don: Ong Nguyén Thanh H, sinh nim 1959

Dia chi: 193B Tinh 16 M5, ap C, x4 P, huyén C, Thanh phé H6 Chi Minh
(c6 mat).

Nguoi bao vé quyén va loi ich hop phéap cho éng H 1a Luat su Tran T —
Vin phong Luat su Tran T, Poan Luét su Thanh phd HO Chi Minh (c6 mit).

Ngueoi c6 quyén loi, nghia vu lién quan:

1/ Ba Nguyén Thi N, sinh nim 1966 (c6 mit)



2/ Ba Truong Thi L, sinh nim 1919 (xin ving mit)

3/ Ong Nguyén Thanh Q, sinh ndm 1985 (xin vang mat)

4/ Ba Nguyén Thi Bich T, sinh nim 1990 (xin ving mit)

5/ Ba Lé Thi Ngoc X, sinh ndm 1991(xin ving mit)

Cung dia chi: 193B Tinh 16 M5, 4p C, xi P, huyén C, Thanh ph Ho Chi
Minh.

Nguoi bao vé quyén va loi ich hop phap cho ba N 1a Luat su Than Ptc P
— Vian phong Luét su Tran T, Poan Luat su Thanh phé H6 Chi Minh (c6 mat).

6/ Ba Huynh Ngoc Nga, sinh nam 1966

7/ Ong Huynh Trong T, sinh nim 1967

8/ Ong Huynh Trién N, sinh nam 1976

9/ Ba bang Thi T, sinh nam 1978

Cung dia chi: 193A Tinh 16 M5, 4p C, xi P, huyén C, Thanh ph H Chi
Minh (ving mit).

10/ Ong Huynh Trién Q, sinh nim 1969

11/ Ong Huynh Trién L, sinh nam 1978

Pia chi: 57/10 khu phé B, Thi tran H, huyén H, Thanh phé H6 Chi Minh
(vang mit).

12/ Ba Huynh Ngoc T, sinh ndm 1972

Pia chi: 2/5 D, phuong M5, quan B, Thanh phd HO Chi Minh (ving mat).

13/ Uy ban nhan dan huyén C, Thanh phé Ho Chi Minh

DPia chi: 77 Khu phé B3, Thi tran C, huyén C, Thanh phé HO Chi Minh.
(xin xét xr ving mit).

NOI DUNG VU AN:

Trong wzn khzi kiep ngay 20/7/2012, ban tl ukhai, cac bieh ban hoa
giai nguyeh wzn ba-Hofig K trmh bay: nam 1976, ba~mua nha~ua ba~Vo {Kim
H bao gofn phaf waghem dou theo beh hohg nha~193A TInh lojMS35, ap C, xa{
P, huyen C, TP. HofChs Minh co diep tsch 1,51m x 16m (tz~nhl zng wag va~
phogz ngay 17/8/1976). Gia wnh ba~am ml zng thoat nl zc befngang khoang
30cm va~ot gauh tas toar bojcon hem wekchagcui. Ba~L. (mewhg H) xin ba~
cho welu, hu treh phaf wagnay. Weg nam 1985, gia wnh ohg H sl a nha~va-~o
y wah chiegn woatt vag hem neh ba~co nhz~chsnh quyefi giai quyeg khi hoa
giai gia wnh ohg H wohg y tra lauwoan gil § phafh waghem, cor phafi giap
TInh loj M5 co diep tsch 1,51m x 6m = 9,06m” gia wmh ohg H xin tam sl
dung, khi nae xaly nha~thr se{tra lan cho ba~Ngay 11/6/2002, ohg H ngang
nhieh xak dl ng treh phafi wagdiep tsch 9,06m” thuof quyefi s| dung cua ba~
theo giag chl ng nhap quyefi sl dung wagso®283/QSDWHTH do Uy ban nhah
dah huyep C cag ngay 10/3/2000. Ngay 22/7/2002, chsnh quyeh lap bieh ban
wnh chl vier xak dl ng, ohg H wa{ghi vae bieh ban neg sau nay ba~chl ng
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minh w zu wagcua ba~thr ohg H san sarg wap tra laucho ba~Thang 12/2008,
ohg H mof lafi nl § xak dl ng lag chieg treh phaf wagwang tranh chap. Ngay
28/12/2008 ba~khieg nauweg Thanh tra xal dl ng xa{P yeh cafi wnh chl vieg
xaly dl ng trai phep. Wafi nam 2009, ba~am wzn khieg nanweg Uy ban nhah
dah xa{P, ngay 16/4/2009 Uy ban nhah dah xa{hoa giai khohg thash. Theo
Ban wofxac wah ranh ngay 03/9/2009, nay ba~yeh cafi bxwzn tra lancho ba~
phafi diej tsch wagtranh chap thekhiep z vxtrs 1 tl zag tole 7,8m’, vxtrs 2 mai
toh 0,2m” thuof moj phafi thl a 1053 tz-ban wofsog5 Bojwsa chsnh xa{P, huyep
C (theo tatliep 02/CT-UB).

- Theo tl khai, cac bieh ban hoa giai bxwzn ohg Nguyen Thanh H trmh
bay: ml zng thoat nl zc diep tsch 1,51m x 16,8m nam gil § nha~ohg vzi nha-ba~
Hofig K co tl ~rl zc nam 1975. Qua trmh sI dung ohg sI dung phsa trl zc giap
TInh lojMS5 vzi phafi diep tsch 1,51m x 6,8m, ba~Hofig K s| dung phsa sau
diep tsch 1,51m x 10,8m. Nam 2000, ba~K lap thu tuu hzp thl ¢ hoa phahf dien
tsch ml zng nl zc va~wa{w zu UBND huyen C cag Giag chl ng nhap quyeh sl
dung wag Ohlg khohg wofig y yeh cafi cua ba-K.

Theo wzn khzi kienp ngay 25/9/2013, bxwzn ohg Nguyen Thanh H co
wzn phan togyeh cafi ba-Hofig K phai tra tiefi chi phsthu hof wag(tiefi s| dung
wap va~cohg gil {gm wag45 nam 1a~54.000.000 wohg, tieh xak dl ng qua cac
thz+ky~a~25.000.000 wofig, tokg copg la~119.700.000 wohfig; ngay 08/02/2017
ohg rut yeh cafi phan tog

- Tauban tl &khai va~ac bieh ban hoa giai, ngl z+co quyef 1zunghya vuu
lieh quan - ba~Nguyen ThxN trmh bay: ba~la~vzuohg H, vefnguof gog wag
tranh chag gil § baX vzi gia wnh ba~o nguofi gog la~ml zng thoat nl zc cohg
copg. Ma chofig bada-ba~Trl zng ThxL xak dl ng chaa ngang ml zng nl zc va~
lzp tole s| dumng, tl zag sap nga{wokneh vzuchofig ba~co xin UBND xa{P sl a
lan vr phaf wagnam trong lojgizi. Nam 2008, nha~nl zc nahg cag w zag neh
vzuchofig ba~sl a lan nha~hoan chilnh nhl ng bl ¢ tl zag cu{thr van con. Ba~
khohg chag nhap yeh cafi cua nguyeh wzn.

- Taun ban tl ukhai ngay 28/01/2016 ngl z+ co quyehf 1zu nghya vuulieh
quan - ba~Trl zng ThxL trmh bay: ba~a~meuohg H, vefnguoh gog wag wang
tranh chapg do gia wnh ba~sl dung tl ~nam 1968 co nguoh gog la~ml zng thoat
nl zc. Thz+chegwojcu{szuVief copg ak nag neh baxal bl c tl zag chaa ngang
va~lzp tole sI dung luoh phafi wagwo cho weg nay, nam 2008 con ba~a~ohg
Nguyen Thanh H sl a chl § va~nahg cag lan Ba-khohg chag nhan yeh cafi cua
nguyeh wzn.

- Taucac ban tl khai nhl fig ngl z+co quyeh Izunghya vudieh quan (ba~
Huyah Ngou N, ohg Huyah Trong T, ohg Huysh Triek Q, ohg Huysh Triek
L, ba-Huysah Ngou T, ohg Huysh Triek N) thogg nhagtrmh bay: cac ohg ba~



la~con cua ba~Hofig K, cac ohg ba~thogg nhagy kieg va~yeh cafi cua nguyeh
wzn. Do wiefl kiep kho khap neh cac ohg ba~in vaag magnhl fg phieh hosa
giai vaxet x| tanToa an nhah dah huyen C.

- Tanban tl khai ngay 08/02/2017, nhl fig ngl z+co quyef lziinghya vuu
lieh quan (ohg Nguyen Thanh Q, ba-Nguyen ThxBsch T, ba~dehT'hxNgou X)
thogg nhagtrmh bay: cac ohg bada~con cua ohg Nguyen Thanh H, cac ohg ba~
thogg nhagy kieg va~yeh cafi cua ohg H. Do wiefi kiep kho khap neh cac ohg
ba~in vaag magnhl fig phieh hoa giai va~xet x| tanToa an nhah dah huyen
C.

- Tantl ukhai ngay 21/11/2016, ngl z+co quyeh lzunghya vuuieh quan
Ug ban nhah dah huyen C trmh bay: vefvuwan tranh chag quyeh sl dung wag
gil § nguyeh wzn la-ba~-Hofig K va-bxwzn ohg Nguyen Thanh H, Uy ban nhah
dah huyep C khohg co y kieg gr, wefnghx Toa an xem xet, giai quyeg theo
wung quy wah cua phap luaj. Do bap cohg tac neh xin vaag magtrong suog
qua trmh togung tanToa an, cam woan se{khohg thao mao hay khieg naungr vef
sau.

Tau phieh toa, nguyeh wzn xac wanh khohg rut yeh cafi khzi kiep ban
wafl, van yeh cafi bxwzn giao lancho nguyeh wzn sl dung diep tsch wagtl zag
tole 7,8m” va~mai toh 0,2m2~thekhiej1 z vxtrs 1, vxtrs 2 Ban wofxac wanh ranh
do Trung taim wo wau ban wof- Sz Ta*nguyeh va~Mohtrl zag Tharh phogHof
Chs Minh lap ngay 03/9/2009; trl zrg hzp bx wzn tl uthao dz{tl zag tole thr
nguyeh wzn hokirzutiefi thao dz{50.000.000 wofig, giao tieh mof laf ngay sau
khi ban an co hiep 1l u phap luaj; tl unguyen chx toan bojchi phs wanh gia,
thakn wanh tauchoi ban ve{sz wofnha~wag nguyeh wzn co trokcl a sang phsa nha~
bxwzn s| dung diej tsch wagphsa sau 8m” thekhiej z vxtrs 6 Ban wofxac wah
ranh do Trung talm wo wau ban wof- Sz Tatrnguyeh va-Mohtrl zrg Thash phog
HofChs Minh lap ngay 03/9/2009, co wong thueg| dumg nha~wagtl ~nam 2000.

Bxwzn ! 6ng Hai va~nguoi cé quyén loi, nghia vu lién quan - ba-N xac
wah: Tl utrmh bay y kieg, tranh luap, tl ubao vejquyef 1zincho mmh, khohg
yeh cafi Luaj sl bao vejquyef 1zucho ohg barohg ba~wan gil {y kieg wa {trrnh
bay cua ohg ba-~irl zc wal; nam 2001, bxwzn w zu UBND huyen C cap quyeh
sl dung wag261m’ theo ban ve{la~w zag thang tl ~trl zc tzi sau nhaskhohg
w zu cag diep tsch co nguofi gog la~ml zng nl zc (trong wo co 8m” vag wang
tranh chap), nam 2002 bxwzn babwafi xaly dl ng sl a chl § nha~193B TlInh loj
MS3, ap C, xa{P, huyep C, Thanh phogHofChs Minh va~xak t| zag 1zp tole 8m’
wag tl w0 phat sinh tranh chag gil a{hai beh, weg nam 2008 bxwzn tieg tuu
sl a chl § va~wa{bxThanh tra xaly dl ng xa{P lap bieh ban vi pham do xaly dl ng
khohg co giag phep, wafhai lafi cam kegtra lain 8m? wagcho ba~K nhl ng cho
weg nay van khohg tra. Tl ~khi wt zu UBND huyen C cag quyeh sl dung wag



261m* cho weg nay bxwzn khohg trokcl a khai thac sl dung diej tsch wagthek
hiep z vxtrs 6 cua Ban wofxac wanh ranh do Trung taim wo wau ban wof- Sz Ta#
nguyeh va~Moh trl zag Tharh phogHofChs Minh lap ngay 03/9/2009; tl ~khi
w zu UBND huyep C cag quyefi sl dung wag 261m’ cho weg nay. UBND
huyen C khohg thu hof, huy bo Giag chl ng nhan quyefi sl dung wagwa{cag
cho ohg va-~hien tanbxwzn wang gil {ban chsnh Giag chl ng nhap quyeh sl
dung wag261m” wagnoi treh; nay bxwzn khohg wofig y giao laiicho nguyeh
wzn sl dung diep tsch wagthekhien z vxtrs 1, vxtrs 2 cua Ban wofxac wanh ranh
do Trung taim wo wau ban wof- Sz Tatrnguyeh va~Moh trl zag Tharnh phogHof
Chs Minh lap ngay 03/9/2009; khohg tl mguyen thao dz {tl zag tole neh khohg
nhap tieh hoktrzuxak dl ng va~thao dz{cua nguyeh wzn. Hai beh khohg yeh
cafi wanh gia lauwagtranh chap.

Luaj sI Lehl'tong H xac wah: veftogung, Toa an nhah dah huyen C wa{
thuuly vuuan va~giai quyeg vuuan la~wung quy wah cua Bojluaj Togung dah
sl u vefnoj dung, cap cl vae 02 Giag chl ng nhap quyef sl dung wag do
UBND huyepn C cag cho ba-Hohg K nam 2000, cag cho ohg Nguyen Thanh H
nam 2001 thr khi cag giag hai beh khohg tranh chag va~tau cohg vap sog
230/ UBND-TNMT ngay 12/01/2012 Uy ban nhah dah huyen C van xac wah:
% vef trmh tluthu tuu, thr giay chlng nhaji quyefi sl dumg wvag sog
283/QSDWHTH ngay 10/3/2000 do Uy ban nhah dah huyep C cag cho ba~
Hofig K van coa gia trxphap luaj;, ong H khohg chl ng minh w zu 8m* wag
tranh chap thuog giag chl ng nhap quyeh sl dung wagcua mmh w zu cag nam
2001, tauphieh toa ohg H xac nhan khohg phai wagcua ohg ma~a~chieg wag
cohg; UBND huyenp C quyeg wah thu hof, huy giag chl ng nhap quyef sl
dung wagwa{cap cho ba-Hofig K ly do cag sai quy wah nhl ng khohg xac wanh
ro{se{cap laucho ai va~UBND huyen C xac wah wagwang tranh chag khohg
phai wag cohg; ohg H va ba~N xac nhap co xaly dl ng khohg phep vae nam
2002, nam 2008, tanhai bieh ban Thanh tra xaly dl ng xa{lap wa{xac wanh rof
khohg phai wagcua ohg H va~ohg H, ba-N cam kegse{tra lauwagcho ba-K, tl ~
vwo Luaf sl wefnghxHoj wofig xet x| chag nhap toan bojyeh cafi cua ba~K,
buof ohg H va~gia wnh tra lai08m” wagcho ba-K va~wefnghx UBND huyej C
xem xet cohg nhajp ba-X w zu s| dung 08m’ wagnoi treh.

Bén an so tham da tuyén:

Chag nhap toan bojyeh cafi cua nguyeh wzn ba-Hohfig K.

Buog ohg Nguyen Thanh H, ba~Nguyen Thx N thao dz{tl zrg tole thek
hiep z vxtrs 1 1a<7,8 m?, vxtrs 2 1a-0,2 m® thuog mof phafi thl a 1053 tz-ban wof
so@21, sogd Bojwa chsnh xa{P - huyen C cua Ban ve{xac wah ranh do Trung
tah wo wau ban wofthuog Sz Tatr nguyeh va~Moh trl zag lap ngay 03/9/2009



(theo tatliep nam 2004, 02/CT-UB) nay thuog xa{P, huyen C, Tp. HofChs
Minh.

Kektl -ngay ban an co hiep 1l u phap luaj, ba~Hohg K w zu quyeh lieh he;j
cz quan nha~nl zc co thakn quyef weKap thu tuu cag Giag chl ng nhap quyeh
sl dung wagthuog thl a 1053, thl a 1052 tz-ban wof so21, sod Bojwa chsnh xa{
P - huyen C theo Ban ve{xac wah ranh do Trung tah wo wau ban wofthuog Sz
Tat+ nguyeh va~Moh trl zrg lap ngay 03/9/2009 (theo ta+ liep nam 2004,
02/CT-UB) nay thuog xa{P, huyen C theo quy wanh cua phap luaj wagwai.

Winh chl giai quyeg dah sl uwog vzi yeh cafi phan togcua bx wzn ohg
Nguyen Thanh H 34thudy ngay 04/10/2013 vefvieg 34Yeh cafi nguyeh wzn tra
lan chi phs thu hof wag s|l dung wag cohg gm gil {wagtokg copg 119.700.000
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wohg”.

Ngoai ra, ban 4n so thim con tuyén vé an phi va quyén khang cio, quyén
va nghia vu thi hanh &n ctia cac duong su theo quy dinh cua phap luét.

Ngay 13/10/2017 bi don - Ong Nguyén Thanh H va nguoi c6 quyén loi,
nghia vu lién quan - Ba Nguyén Thi N khang cdo toan bo ban an so tham va
Vién Kiém sat nhan dan huyén C c6 quyét dinh khang nghi s6 07/QD-KNPT-DS
ngay 17/10/2017.

Tai phién toa phuc tham, Nguyén don yéu cau duoc gilt nguyén ban 4n so
tham; Bi don van giit nguyén yéu cau khang cao; Vién Kiém sat nhan dan Thanh
ph6 Ho Chi Minh khong rit Khang nghi sé6 07/QD-KNPT-DS ngay 17/10/2017
ctia Vién Kiém sat nhan dan huyén C; cac duong su khong théng nhat duoc
phuong &n hoa giai.

Bi don va ho so ctia phia bi don cho rang trong hd so ¢6 hai ban photo To
nhuong dat va phb & lap ngay 17/03/1976 khac nhau ¢ chd c6 va khong c6 noi
dung phan ghi thém bo sung; Nam 1977 Ba Truong Thi L c6 ké khai dién tich
muong nude thé hién qua dién tich dat ké khai va hién nay ma phia bi don tinh
toan duoc.

Pai dién Nguyén don xuat trinh ban chinh Td sang nhugng nha ph va dat
o 1ap ngay 17/03/1976 c6 ndi dung ghi thém & to thir hai.

Pai dién Vién Kiém sat nhan dan Thanh phé H6 Chi Minh nhan xét Chu
toa va Ho1 déng xét xu, duwong su da thuc hién ding cac qui dinh cia Bo luat T
tung dan sy.

Vé noi dung: P& nghi hity ban an so tham dé giao hd so vé lai cip so tham
lam & viéc ké khai d6i véi 8m® dat ma hai bén dang tranh chip va 1am o To
sang nhuong nha phd va dat ¢ 1ap vao ngay 17/03/1976 c6 hay khong c6 noi
dung ghi bo sung lién quan dén 8m” dat tranh chap do trong ho so c6 hai ban
photo ma mdt ban ¢ ghi ndi dung bo sung con mot ban khong ghi.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu céc tai li€u c6 trong ho so vu an duogc tham tra tai
phién toa va can cur vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan
dinh:



[1] Xét yéu cau khang cdo ctia bi don - Ong Nguyén Thanh H va nguoi co
quyen loi, nghia vy lién quan - Ba Nguyén Thi N khang cao toan bo ban an so
tham, khong chip nhan yéu cau ciia Nguyén don — Ba Hong K, khong chap nhan

tra lai thao dz {tl zag tole thekhiep z vxtrs 1 1a~7,8 m®, vxtrs 2 1a~0,2 m” thuog
mojf phah thl a 1053 tz~ban wof so@1, sogd Bojwa chsnh xa{P - huyen C cua
Ban ve{xac wah ranh do Trung taim wo wau ban wofthuog Sz Ta#nguyeh va~
Moh trl zrg lap ngay 03/9/2009 (theo ta+ liep nam 2004, 02/CT-UB) nay

thuog xa{P, huyep C, Tp. HofChs Minh. Can xem xét xac dinh ai 13 nguoi c6
quyén su dung dat nay.

[2] Phan dét tranh chap hi¢n tai chua cap quyen str dung dat cho bén nao;
Nam 2000 Ba Hong K dugc cap quyén st dung dat trong d6 bao gdm ca phan
dat hién dang tranh chap, nhung do hai bén phat sinh tranh chap d6i véi phan dat
nay tir nam 2002 va dén ngay 01/4/2016 Uy ban nhén dan huyén C da ra Quyét
dinh sd 2597/QB-UBND vé viéc hiy Glay ching nhén quyén st dung dat sb
283/QSD/HTHD ngay 10/3/2000 cua Uy ban nhan dan huyén C cdp cho Ba
Hoéng K;

[3] Dat tranh chap khong thudc dat cong, ngudn gbc dat do Ba Hong K
nhan chuyén nhuong tir ba V4 Kim H theo To nhuong dit va phd ¢ duoc hai
bén xac 1ap vao ngay 17/3/1976; T nhuong dat nay Ba Hong K c6 khai 1 trong
Ban ké khai nha ctra naim 1977 va khai ro khi lam tha tuc xin cdp Gidy chimg
nhan quyén str dung dat vao nam 2000.

[4] Viéc ong H va ba N khang cdo cho rang ndi dung ba Vo Kim H ghi bd
sung vao ban chinh To nhuong dat va phd & duoc hai bén xac 1ap vao ngdy
17/3/1976: “T6i V6 Kim H 1am thém td gidy nay cho Ba Hong K phan dit hém
doc theo muong phé duoc 1am chu str dung vinh vién” khong du cin cr xac dinh
ba Hué di chuyén nhuong phan dit thudéc muong nudc (sau ngdy giai phong
khong con 1a muong nude nira) cho Ba Hong K, Hoi dong xét xtr xét thay noi
dung ghi thém nay dugc ghi cung trén ban chinh To nhuong dat va phd & va xac
dinh rd phan dat hém doc theo muong phé - qua xem xét ban chinh do nguyén
don xuat trinh tai phién toa phiic tham nén c6 can cit xac dinh d6 1a phan dét co
ngudn gbc dat muong tir trude ngay giai phong ma hién hai bén duong su dang
tranh chap;

[5] Nguyén don c6 ké khai ddi véi dét tranh chap (8m ) theo Chi thi 02/CT-
UB nim 2000, c6 ndp thué. Bi don dang st dung phan dét tranh chip (8m )
nhung c6 bién ban ghi nhéan viéc bi don xay dung coi ndi nha d6i véi phan dat
tranh chap nay tir 2002. Dat tranh chap c6 ngudn goc ciia chu dat cii khong pH
dat cong, nguyén don cé gidy tay mua dat cta chu cil.

[6] Ong H ba N cho rang da sir dung phan dién tich dat tranh chip 8m” nay
tur nam 1968 nhung khong c¢6 ching ctr chimg minh, cac xac nhan cua co quan
chtrc ning tai dia phuong ciing cho ring gia dinh 6ng H ba L sir dung dét tranh
chép tir nam 1968 nhung ciing khong dua ra cin ct ching minh;



[7] Gia dinh 6ng H ba N ¢6 viéc xay dung khong xin phép d6i voi phan dat
tranh chap, lan thér nhit vao ngdy 22/7/2002 c6 Bién ban vé viéc dinh chi xay
dung, 1an thir hai vao thang 12/2008 Ba Hong K khiéu nai yéu cau dinh chi viéc
xay dung khong phép cua 6ng H. Nhu vay viée tranh chap vé quyén st dung dat
phat sinh tir nim 2002 va sau d6 nguyén don khai kién ra Toa an tranh chép d6i
v6i 8m” dat ma bi don dang st dung.

[8] Viéc gia dinh 6ng H ba N thay ddi hién trang dat tranh chip da duoc xac
dinh 16 tir nam 2002, xét thay phan tuong cii & mat tién cao khoang 1,6 m ghi
nhan qua hinh chup, clip quay do 6ng H cung cap thém tai phién toa phuc thim
va qua Bién ban xem xét hién trang vi tri nha — dat do Toa 4n nhan dan huyén C
lap ngay 02/10/2012, Bién ban xem xét tham dinh tai chd do Toa 4n nhan dan
huyén C 1ap ngay 08/11/2016 c6 can clr xac dinh 1 tudng cii ndy cii so véi phan
xay dung thém vao nim 2008, nhung khong du cin ctt d& chimg minh gia dinh
ong H st dung phan dat tranh chip nay tir trudc nim 1968.

[9] Nguyén don Ba Hong K c6 ké khai theo Chi thi 02/2000 d6i voi 8m” dét
va nop thué st dung dat nay tir nam 2000 cho dén nay; bi don khong c6 ké khai
dang ky st dung 8m”.

[10] Xét ngudn gde dat 1a dat muong trudc ngay giai phong mién Nam, sau
ngay giai phong la dat & va dugce nguyén don ké khai dang ky nop thué str dung
tir 2000, dén ndm 2002 thi phat sinh tranh chap cho dén nay qua cac nhén dinh
trén c6 can clr xac dinh nguyén don la nguoi co quyén str dung dat 8m’ nay, phu
hop véi qua trinh sir dung, ké khai nén can chap nhan yéu cau ctia nguyén don.

[11] Xét khang nghi cua Vién Kiém Sat Nhan Dan Huyén C va y kién cua
dai dién Vién Kiém Sat Nhan Dan Thanh phé H6 Chi Minh, d& nghi huy an so
thAm dé 1am rd viéc ké khai ddi v6i dat tranh chap tir naim 1977 1a khéng can
thiét, vi da co két qua xac minh: Nguyén don ké khai theo Chi thi 02/2000; T&
sang nhuong nha phd va dat & ngay 17/03/1976 xac dinh rd ngudn gbc dét tranh
chép 13 muong nudc, nay 1a dt o, khong pH dit cong nén khong can thiét 1am
1d ¢6 viéec Ba Hong K ¢6 mua muong nudc cua ba VO Kim H hay khéng, qua
viéc ¢ hay khong c6 ndi dung ghi bd sung vao to sang nhuong dat va phé ¢ lap
ngay 17/03/1976. Bi don khong chap nhan yéu cau cta nguyén don nhung ciing
khong ching minh duoc dét tranh chép 1a cua bi don. Nguyén don ching minh
duoc qua viéc ¢d ké khai vao ndm 2000 va c6 nop thué.

Tai phién toa, phia bi don np ban sao y cua Van phong dang ky dat dai
huyén C T¢ sang nhuong nha pho va dat & ngay 17/03/1976 khong c6 ndi dung
ghi bd sung. Tuy nhién, Hoi dong xét xir tham tra tai phién toa phiic thim ban
chinh To sang nhuong nha phé va dit & ngay 17/03/1976 do dai dién nguyén
don xuét trinh thi c6 phan ghi bb sung va phu hop voi bo h6 so do Phong Tai
Nguyén va Méi Trudng huyén C cung cp theo yéu cau cia tda an nén Hoi dong
x&t xur tham khao va nhan dinh nhu trén.



[12] V& an phi dan su so tham: do quan hé tranh chip vé ai 13 nguoi co quyén
st dung dét, nén can xac dinh an phi dan sy khong c6 gia ngach, can stra ban an
dan sy so thim vé phan an phi.

[13] V& an phi dan su phuc thAm: mic du stra 4n so thAm vé an phi nhung do
khong chip nhan yéu cau khang cdo Ong Nguyen Thanh H, Ba Nguyén Thi N
nén ong H, ba N pH chiu 4n phi dan sy phuc tham.

Vi cac 1€ trén;
QUYET PINH:
Ap dung }(hoém 1 Diéu 148; diém ¢ Khoan 2 Piéu 217; Khoan 1, 2 Diéu
308 BO luat To6 tung dan sy nam 2015;
Ap dung diém d Khoan 1 Piéu 99 Luat Pat dai nam 2014;
Ap dung phap Iénh an phi, 1¢ phi Toa an

Ap dung Nghl quyét s6 326/2016/UBTVQH ngay 30/12/2016 quy dinh vé
muc thu, mién, giam, thu, ndp, quan ly va st dung an phi va 1¢ phi Toa éan;

Khong chap nhan yéu ciu khang cdo ctia Ong Nguyén Thanh H, Ba
Nguyén Thi N. "
Khong chap nhan khang nghi cua Vién Kiém Sat Nhan Dan Huyén C.

Chap nhan toan bojyeh cafi cua nguyeh wzn - ba-Hofg K.

Stra phan 4n phi dan sy so thim cua ban an so thim.

Buog ohg Nguyen Thanh H, ba~Nguyen Thx N thao dz{tl zag tole thek
hiep z vxtrs 1 1a<7,8 m?, vxtrs 2 1a-0,2 m” thuog mof phafi thl a 1053 tz-ban wof
so@21, sogd Bojwa chsnh xa{P - huyen C cua Ban ve{xac wah ranh do Trung
tah wo wau ban wofthuog Sz Tatr nguyeh va~Moh trl zag lap ngay 03/9/2009
(theo tailieji nam 2004, 02/CT-UB) nay thuof xa{P, huyep C, Thanh phé Hof
Chs Minh.

Kektl -ngay ban an co hiep 1l u phap luaj, ba~Hohg K w zu quyeh lieh he;j
cz quan nha~nl zc co thakn quyef weklap thu tuu cag Giag chl ng nhap quyeh
sl dung wagthuog thl a 1053, thl a 1052 tz-ban wof so21, sog Bojwa chsnh xa{
P - huyen C theo Ban ve{xac wanh ranh do Trung tah wo wau ban wofthuog Sz
Tat+ nguyeh va~Moh trl zag lap ngay 03/9/2009 (theo tat liep nam 2004,
02/CT-UB) nay thuog xa{P, huyen C theo quy wanh cua phap luaj wagwai.

Winh chl giai quyeg dah sl uwog vzi yeh cafi phan togcua bx wzn ohg
Nguyen Thanh H %thudy ngay 04/10/2013 vefvieg ¥ eh cafi nguyeh wzn tra
lan chi phs thu hof wag s| dung wag cohg gm gil {wagtokg cong 119.700.000
wohg”. 7

An phi dan sy so tham: 7 . ‘
Ong H chiu 4n phi dan sy so tham 300.000 dong (Ba tram ngan dong).



Hoan toan b sb tién tam ung an phi dan su so tham dbi v&i viée rat toan
bd yéu cau phan té cho 6ng H 1a: 2.992.500 ddng (Hai triéu chin trim chin muoi
hai ngan nidm trim ddng) theo bién lai thu sb 02988 ngay 04/10/2013 cua Chi
cuc Thi hanh an dan sy huyén C, Thanh pho Hd Chi Minh.

Hoan tra cho Ba Hong K sb tién tam ung an phi dan su so tham la
375.000 dong (Ba trim bay muoi lim ngan dong) theo bién lai thu sé 01000
ngay 25/07/2011 cta Chi cuc Thi hanh 4n din sy huyén C, Thanh phd Hb Chi
Minh.

An phi dan sy phuc tham: Ong Nguyén Thanh H, Ba Nguyén Thi N, mdi
nguoi pH chiu an phi dan sy phuc tham 1a 300.000 dong (Ba trim ngan dong) va
da ndp du theo cac bién lai s6 0007500, 0007499 ngay 18/10/2017 cua Chi cuc
Thi hanh 4n dan sy huyén C, Thanh pho 'Hb Chi Minh.

Trudng hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugc thi hanh an dan sy, nguoi pH thi hanh an dan sy co
quyén thoa thuén thi hanh an, quyén yéu cdu thi hanh an, ty nguyén thi hanh an
hoac bi cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7 va 9 Luat Thi hanh
an dan su; thoi hiéu thi hanh an duogc thuc hién theo quy dinh tai Piéu 30 Luét
Thi hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- TANDTC; THAM PHAN - CHU TOQA PHIEN TOA
- TAND Cép cao tai TP.Hb Chi Minh;

- VKSND Cép cao tai TP.H) Chi Minh;

- VKSND TP.HCM;

- TAND huyén C;

- Chi cuc THADS huyén C;

- Cac duong sy;

- Luu ho so. (30) Phan Thi Lién
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