TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHIi MINH Poc lap - Tw do - Hanh phic

Ban én sb: 238/2024/DS-PT
Ngay 25 -4 -2024
Vv “Tranh chdp thira ké tai san, yéu
cau tuyén bé hop dong mua ban nha vé
hiéu, yéu cau tuyén bé vin ban khai
nhén di san thira ké vé hiéu, yéu cau hiy
Gidy chimg nhdn quyén sé hiru nha 6.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thiam phén - Chii toa phién toa: Ong Nguyén Vian Tiru

Cdc Tham phdn: Ong Ha Huy Cau

Ba Pham Thi Duyén

- Thu ky phién toa: Ba Nguyén Phuong Ha - Thu ky Toa an nhan déan cap
cao tai Thanh pho H6 Chi Minh.

- Pai di¢n Vién kiém sdt nhéin dan cép cao tai Thanh phé Hé Chi Minh
tham gia phién toa: Ong Nguyén Mau Hung - Kiém sat vién cao cap.

Ngay 25 thang 4 ndm 2024, tai try s& Tda an nhan dan cp cao tai Thanh
phé H6 Chi Minh xét xir phtc tham cong khai vu an thy 1y s6: 900/2023/TLPT-
DS ngay 27 thang 12 nam 2023, vé viéc “Tranh chdp thira ké tai san, yéu cau
tuyén bé hop dong mua ban nha & vé hiéu, yéu cau tuyén bé van ban khai nhén
di san thira ké vé hiéu, yéu cau hiy Gidy chitng nhdn quyén sé hitu nha 6. Do
Ban 4n dan sy so tham sb: 1362/2023/DS-ST ngay 10 thang 8 nam 2023 cua
Tda 4n nhan dan Thanh phd HO Chi Minh bj khang céo.

Theo Quyét dinh dwa vu an ra xét xir phuc tham sb: 1047/2024/QD-PT
ngay 04 thang 4 nam 2024, gitta cac duong su:

- Nguyén don:
1. Ba Tran Thi M, sinh nim 1954 (chét nim 2016).

Nguroi ké thira quyén va nghia vu té tung cia ba M: Ba Lé Thi N, sinh
nam 1941.

2. Ba Lé Thi N, sinh ndm 1941; Pia chi: s6 C duong D, phuong D, quan
C, Thanh pho H6 Chi Minh (c6 mat).

Nguoi dai dién theo 1y quyén cia nguyén don: Ba Duong Thi G, sinh
nam: 1955; Dia chi: 1 V, phuong D, quan C, Thanh phé H6 Chi Minh (c6 mat).

- Bi don: Ba Pham Thi S, sinh ndm 1930; Dia chi: B N, phuong A, quan



B, Thanh phé H6 Chi Minh (vang mit).

Nguoi dai dién theo uy quyén cua bi don: Ong Nguyén Thanh H, sinh
nam 1967; Dia chi: 8 duong s6 B, khu phod F, phuong H, quan T, Thanh pho Ho
Chi Minh (c6 mat).

Nguoi bio vé quyén va loi ich hop phdp cia bi don: Luat su DS Thi
Thanh T - Van phong L2, thuéc Poan Luat su Thanh phd H; Pia chi: C B,
phuong A, quan B, Thanh phd H6 Chi Minh (c6 mat).

- Nguwoi co quyén lgi, nghia vu lién quan:

1. Ba B4 Thi Kim T1, sinh nam 1971 (ving mit);

2. Ong Lé Trong T2, sinh nim 1982 (ving mit);

Cung dia chi: s6 C dudng sd A, phuong B, quan B, Thanh ph Ho Chi Minh.

3. C)ng 5} }/ér} T3, sinh nam 1972; Pia chi: sb C duong D, phuong D,
quan C, Thanh pho H6 Chi Minh (c6 mat).

4. Ba B4 Kim T4, sinh nam 1975 (vang mat);

5. Ong Lé Thanh T35, sinh nam 1977 (vang mat);

Cung dia chi: B dudng sb A, phuong B, quan B, Thanh phd HO Chi Minh.

Nguoi dai dién theo 1y quyén ciia ba D6 Thi Kim T1, éng Lé Trong T2,
ong Do Van T3, ba D6 Kim T4 va ong Lé Thanh T5: Ba Duong Thi G, sinh nam
1955; Dia chi: 1 V, phuong D, quan C, Thanh phé H6 Chi Minh (c6 mat).

6. Ba Uong Thay N1, sinh nim 1950 (vang mit);

7. Ba Udng Thay N2, sinh nim 1953 (vang mit);

Cung dia chi: B N, phuong A, quan B, Thanh phé H6 Chi Minh.
) Nguroi dai dién theo uy quyén ciia ba Udng Thiy N1, ba Uong Thiy N2:
Ong Nguyén Thanh H, sinh nam 1967; Dia chi: 8 duong s6 B, khu pho F,
phuong H, quan T, Thanh pho H6 Chi Minh (c6 mat).

8. Uy ban nhan dan (UBND) quan B, Thanh ph HO Chi Minh; ia chi:
s0 F duong P, Phuong A, quan B, Thanh phd H6 Chi Minh (vang mat);
9. Van phong C2; Dia chi: s6 A duong N, phuong N, quan A, Thanh phd

HO6 Chi Minh (vang mat).

- Ngwoi khdng cdo: Ba Duong Thi G - Ngudi dai dién theo uy quyén cua
nguyén don.

NOI DUNG VU AN:

Theo don khoi ki¢n cua nguyén don va trong qud trinh 10 tung, ba

Duwong Thi G la ngwoi dai dién theo iy quyén cua nguyén don, trinh bay:

Ong Lé Van C (tén goi khac 1a Lé Van Cl, sinh nam 1911, chét ngay 07
thang 5 nam 1986) va ba Tran Thi M1 (sinh nam 1914, chet nam 2008) chung
sdng voi nhau, khong dang ky két hon. Qua trinh chung sdng c6 04 ngudi con



chung, gém:
- Ong Lé Vian H1 sinh nam 1939, chét nam 1988, khong c6 vo con.
- Ba Lé Thi N sinh nam 1941.

- C)ng Lé Vin T6 sinh nim 1950, chét nim 2014, c6 vo 1a D6 Thi H2 (da
ly hon theo Quyét dinh cong nhan thuan tinh ly hon sé 373/2011/QDST-HNGD
ngay 29 thang 7 nam 2011), con 1a P Vin T3, D6 Thi Kim T1, P4 Kim T4, Lé
Thanh TS5, Lé Trong T2.

- Ba Tran Thi M sinh nim 1954, chét nim 2016, khong c6 chong con.

Niam 1954, 6ng C tap két ra B, trong thoi gian nay ong C chung song voi
ba Pham Thi S ¢6 con 1a Lé Thi Ngoc T7 sinh ndm 1962, chét ndm 1991, khong
c6 chong con.

Nam 1975, ong C chuyén vao Thanh phd Ho Chi Minh sinh song va mua
nha s6 B N, phuong A, quan B, Thanh phd H6 Chi Minh (goi tat 1a: nha s6 B N)
cua ba Lé Thi N3, theo Gidy ban nha ngay 15 thang 11 nam 1975.

Ngay 07 thang 5 ndm 1986, ong C chét (theo Gidy chimg tir ngay 11
thang 01 ndm 1999), khong dé lai di chuc.

Ngay 21 thang 6 nam 2007, UBND quén B cip Gidy chimg nhan quyén
s0 hiru nha ¢ va quyén su dung dat ¢ s6 947/2007/GCN cap cho ba Pham Thi S
(la dong s& hiru va dai dién cho cac dong thura ké cua 6ng Lé Van C1).

Nguyén don yéu cau Toa an xac dinh nha détqsé B N Ia tai san chung cua
ong C, ba M1 va ba S. Xac dinh di san cua ong C d¢ lai la 10.050.147.044 dong
:3=3.350.049.014 dong.

Nam 1986, 6ng C chét, khong dé lai di chuc, di san cua ong C duogc chia
cho cac dong thira ké 1a ba Tran Thi M1, ong Lé Van HI, ba Lé Thi N, ong Lé
Vin T6, ba Tran Thi M, ba Pham Thi S va ba Lé Thi Ngoc T7, moi nguoi dugc
hudng 13 478.578.430 dong.

Nam 1988, ong H1 chét, khong dé lai di chac, ba M1 huéng phan di san
cua ong Hl. Nhu vy, phan gia tri tai san cua ba Ml dugc huong la
3.350.049.014 dong + (478.578.430 dong x 2) = 4.307.205.874 dong.

Niam 2008, ba M1 chét, khong dé lai di chuc, chia gia tri tai san cua ba
MI cho cic ddng thira ké 1a ba N, ba M va ong T6 mdi nguoi duoc hudng 1a
4.307.205.874 dong : 3 = 1.435.735.291 ddng. Tong cong ba N, ba M va ong T6
mdéi ngudi dwoc huong 1a 478.578.430 dong + 1.435.735.291 ddng =
1.914.313.721 dong.

Nam 2014, 6ng T6 chét, phan tai san ciia 6ng T6 dugc hudng thira ké chia
cho cac dong thira ké thé vi 1a ong DS Vian T3, ba P Thi Kim T1, ba P Kim
T4, ong Lé Thanh TS5 va ong Lé Trong T2.

Niam 2016, ba M chét, ba N 1a thira ké duy nhét duge huong ph?m cua ba
M. Nhu vay, ba N duoc hudng thira ké 13 1.914.313.721 dong + 1.914.313.721
dong = 3.828.627.442 dong.



Theo nguyén don, cic ddng thira ké cua 6ng C gdm c6 ba Tran Thi M1,
ong Lé Van H1, ba Lé Thi N, 6ng L.é Van T6, ba Tran Thi M, ba Pham Thi S va
ba Lé Thi Ngoc T7. Viéc UBND quén B can cir vao Giéy thoa thuan cua cac
d6ng thira ké thuc chat 1a Pon dong ¥ ctia ba N1 va ba N2 ngay 25 thang 7 nim
2006, c6 nd1 dung: “Béng ¥y cho me la Pham Thi S duoc dai dién dung tén can
nha do cha Lé Van C chét ngay 07/5/1986 dé lai” dé cip Gidy chimg nhan
quyén s& hitu nha & va quyén st dung dat ¢ s6 947/2007/GCN ngay 22 thang 6
nim 2007 cho ba Pham Thi S (la déng sé hitu va dai dién cho cac dong thira ké
ciia ong Lé Van C1) 1a khong dang, xdm pham dén quyén loi hop phap cua
nguyén don.

Van ban khai nhan di san thura ,ké ngay 06 thang 01 nam 2017, ba S khai
khong day du, thiéu cac dong thura ké cuia 6ng C 1a ba M1, ba M, ba N va ong
Té.

Ngay 06 thang 3 ndm 2017, Van phong Ding ky quyén st dung dét
Thanh ph6 H6 Chi Minh - Chi nhanh B x4c nhan cdp nhat t€n ba Pham Thi S
(dong so hiru) trén Gidy chirng nhan.

Ngay 15 thang 3 nam 2017, ba S 1ap Hop dong mua ban - chuyén nhugng
nha dat cho ba N1 va ba N2.

Viéc ba S khai nhan di san khong day du, thiéu cac dong thira ké ciia 6ng
C 1aba M1, ba M, ba N, 6ng T6 sau d6 chuyén nhuong nha dat cho ba N1 va ba
N2 13 vi pham diéu cam cua phap luat, xam pham dén quyén loi cua nguyén
don. Vi vy, nguyén don yéu cau Toa an xem xét tuyén vo hiéu Van ban khai
nhan di san thira ké s6 000481 ngay 06 thang 01 nam 2017 do ba Pham Thi S
lap tai Van phong C2; Tuyén vo hiéu Hop d6ng mua ban nha ¢ va chuyén
nhuong quyén sit dung dat & s6 005404 ngay 15 thang 3 nam 2017 gitra ba S voi
ba N1 va ba N2; T8 huy Gidy chtng nhan quyén sé hitu nha ¢ va quyén su dung
dat & s6 947/2007/GCN ngay 22 thang 6 nim 2007 do UBND quén B cép cho
ba Pham Thi S (Ia dong sé hitu va dai dién cho cdc dong thira ké ciia ong Lé
Van CI) va huy xac nhan cdp nhat tén ba Pham Thi S (dong so hitu) trén Gidy
chirng nhan.

Ong Nguyén Thanh H la ngwoi dai dién theo iy quyén ciia bi don, trinh
bay:

Trudc day ong Lé Vian C1 ¢ vo 1a ba Tran Thi M1 va con sinh song tai
huyén H, Thanh phé Ho Chi Minh. Thang 4 nam 1954, ong C1 tap két ra mién
B, khi di dé lai toan bo tai san cho vo va cc con cla ong C1 vdoi ba M1.

Nim 1961, 6ng C1 két hon véi ba Pham Thi S, séng véi ba S va hai nguoi
con riéng cua ba S 1a Udng Thiy N1 va Udng Thay N2 tai nha sé C K, Thanh
phé Ha Noi. Ong C1 véi ba S ¢6 con 1a Lé Thi Ngoc T7 sinh nim 1962, chét
nim 1991 khéng c6 chdng con.

Vao nim 1975, 6ng C1 va ba S ban bac v&i nhau chuyén vao Thanh phd
Hb Chi Minh sinh séng, 6ng C1 chuyén vao trudc.



Thang 11 ndm 1975, ba S ban nha s6 C K, Thanh phd Ha Noi giri tién vao
dé ong C1 mua nha s6 B N.

Gidy uy quyén ngay 17 thang 02 nam 1979 6ng C1 gui UBND quén B co6
ndi dung viéc ba S dua tién cho ong C1 mua nha s6 B N (nay 1a nha s6 B N).

Sau do, ba S cung cac con la Uong Thuy N1, Uong Thay N2 va Lé Thi
Ngoc T7 vao Thanh phé Ho Chi Minh chung song cung ong C1 tai nha sé B N.

Ong C1 chét ngay 07 thang 5 nam 1986.
Ba Lé Thi Ngoc T7 chét ngay 13 thang 11 nam 1991,

Ba N1 va ba N2 la con riéng cua ba S, gifta 6ng C1 véi ba N1 va ba N2 c6
quan h¢ cham soc, nudéi dudng nhau nhu cha con Qén ba N1 va ba N2 duoc
huong thura ké di san cua 6ng C1 theo quy dinh tai Diéu 679 Bo luat Dan sy nam
2005.

Ong Lé Vin H1 sinh nam 1939, chét ngay 16 thang 7 nam 1988, khéng c6
vo con, khong c6 giay khai sinh.

Ba Lé Thi N sinh nim 1941, Gidy khai sinh thé hién tén cha 1a Lé Van C,
tén me 1a Tran Thi M1.

Ong Lé Vian T6 sinh nam 1950, chét ndm 2014, khong c6 Gidy khai sinh.

Ba Tran Thi M sinh nim 1954, chét ngay 12 thang 10 nim 2016, Gidy
khati sinh thé hién tén me la Tran Thi M1, khong ghi tén cha.

Mit khac, So yéu 1y lich ngay 04 thang 9 nim 1974 cta 6ng Lé Vian C1
c6 dong dau sao y ban chinh ctia Trung tdm L3, thé hién: “... ndm 1949 vo tdi
quan hé voi nguoi khdc, dén nam 1952 thi cat dit...”. Nhu vay, tr ndm 1949,
ong C1 va ba M1 khong con chung sdng voi nhau nén khong cé co so xac dinh
ong T6 va ba M la con rudt cua 6ng Cl1.

Vi vay, ba S dé nghi Toa an xac dinh nha dat sé B N 1a tai san chung cua
ong Cl vaba S. Ba S c6 cong strc dong gop nhiéu hon nén duoc chia 80% gia tri
nha dat. X4c dinh di sdn ctia 6ng L& Van C1 de¢ lai 1a 20% gia tri nha dat.

Truong hop ba N ching minh dugc 6ng Le Van C1 1a cha thi ba S dong y
chia di san cuia 6ng C1 dé€ lai cho ba S, ba N1, ba N2, ba T7 va ba N.

Ba S dé nghi Toa 4n xem xét tinh cong stc chim soc ong Cl trong thoi
gian bénh, tién lo ma chay khi 6ng C1 qua doi 1a mdt suat thua ké, va tién sura
chira nha 1a 200.000.000 dong.

Ba Dwong Thi G la ngwoi dai dién theo uy quzyén ctia nhirng nguoi co
quyén lgi, nghia vu lién quan ong D6 Van T3, ba D6 Thi Kim T1, ba Do Kim
T4, ong Lé Thanh T5 va éng Lé Trong T2, trinh bay: Ong Do Van T3, ba Bo
Thi Kim T1, ba b6 Kim T4, 6ng Lé Thanh T5 va ong L& Trong T2 thong nhat
vo1 1o1 trinh bay va yéu cau khéi kién cia nguyén don.

Nguwoi c6 quyén lgi, nghia vu lién quan - UBND qudn B trinh bay:

Theo dai dién UBND quan B, viéc cdp Gidy chimg nhan quyén so hiru



nha ¢ va quyén st dung dat ¢ sb 947/2007/GCN ngay 22 thang 6 nim 2007 1a
ding trinh ty, thu tuc theo quy dinh ctia phap luat.

Vian phong Ding ky quyén st dung dat Thanh pho HO Chi Minh - Chi
nhanh B xac nhan cdp nhat tén ba Pham Thi S (dong so hitu, nhdn thira ke) tai
trang 4 Giay chirng nhan dung quy dinh cua phap luat.

Nguwoi c6 quyén loi, nghia vu lién quan - Vin phong C2 ving mit,
khéng c6 vin bén trinh bay y kién.

Qua trinh giai quyet vu an, cac duong sy khong yéu cau giam dinh chir
viét va chit ky trong Gidy ay quyen ngay 17 thang 02 nam 1979 6ng C1 gui cho
UBND quan B. Cac duong sy théng nhét gia tri quyén sir dung dat va gia tri
cong trinh xay dung trén dat 13 10.050.147.044 déng (theo Ching thu thidm dinh
gia s6 1307001/2023/CT-SGL ngay 18 thang 7 nim 2023 cua Cong ty TNHH
MTV T10).

Tai Bin dn déin sw so tham sé: 1362/2023/DS-ST ngay 10 thang 8 nam
2023 ciia Toa dn nhéan dan Thanh phé Ho Chi Minh, di quyét dinh:

Can cu:\vao khoaq 5, khoan 11 Dleg 26, Diéu 37, diém ¢ khoan 1 Diéu 39,
Dicu 147, Diéu 245, Diéu 273 Bo luat To tung dan su nam 2015; Cac Diéu 25,
biéu 26, Diéu 28 Phap 1énh thura ké duoc Hoi dong Nha nude thong qua ngay
30 thang 8 nam 1990; Luat Thi hanh an dan sy ndm 2008 (stra do1i, bo sung nam
2014); Can cur An 18 s6 41/2021/AL dugc Hoi dong Tham phan Toa an nhan dan
t6i cao thong qua ngay 23 thang 02 nim 2021; Can ctr Piéu 12 Nghi quyét s6
326/2016/UBTVQH]I4 ngay 30 thang 12 nam 2016 cua Uy ban thudng vu Quéc
hoi quy dinh vé muc thu, mién, giam, thu, np, quan ly va sir dung an phi va 1¢
phi Toa an; Bi€u 27 Phap 1€nh vé an phi, 1€ phi Toa an nam 2009.

Tuyén xu:

1. Chap nhan mét phan yéu cau khoi kién ctia nguyén don:

1.1. Xac dinh nha dat s B N, phuong A, quin B, Thanh phd Ho Chi
Minh, theo Gidy chimg nhan quyén so htru nha ¢ va quyén su dung dat 6 so
947/2007/GCN ngay 22 thang 6 ndam 2007 do UBND quan B cap cho ba Pham
Thi S (la dong so hitu va dai dién cho cdc dong thwa ké cua ong Lé Van Cl),
Vian phong D - Chi nhanh quin B xac nhan cap nhat sang tén ba Pham Thi S vao
ngay 06 thang 3 ndm 2017, 1a tai san chung cua 6ng L& Van C1 va ba Pham Thi
S.

1.2. Xac dinh 70% nha dat s6 B N, phuong A, quan B, Thanh phé H6 Chi
Minh thudc quyén s hiru cua ba Pham Thi S.

1.3. Xéc dinh di san ctia ong Lé Vin C1 d¢ lai 1a 30% gi4 trj nha dat s6 B
N, phuong A, quan B, Thanh pho H6 Chi Minh.

1.4. Nhitng ngudi dugc hudng thira ké ctia 6ng Lé Vin C1:

- Ba Lé Thi N duoc nhén la 670.248.597 ddng, twong duong 6,6690% gia
tri nha dat.



- Cac 6ng ba D6 Van T3, B6 Thi Kim T1, D6 Kim T4, Lé Thanh T5, Lé
Trong T2 dugc nhan la 536.198.878 dong, twong duong 5,3352% gia tri nha dat.

- Ba Rham Thi S dugc nhan 1a 804.298.318 déng, tuong duong 8,0028%
gia tr1 nha dat.

- Ba Uong Thiy N1 duoc nhan la 402.149.159 dong, twong duong
4,0014% gia tri nha dat.

- Ba Uong Thiy N2 duoc nhan la 402.149.159 dong, twong duong
4,0014% gié tri nha dat.

2. Chap nhan yéu cau ctia nguyén don: Tuyén bd Vin ban khai nhan di
san thira ké ngay 06 thang 01 ndm 2017 do ba Pham Thi S 14p tai Vin phong C2
vO hiéu.

3. Tuyén bé Hop déng mua ban nha ¢ va chuyén nhuong quyén sir dung
dat & ngay 15 thang 3 nim 2017 giita ba Pham Thi S v6i ba Udng Thay N1 va
ba Uong Thuy N2 vo hi¢u.

4. Khong chap nhan yéu cau cua nguyén don vé viéc huy Gidy chung
nhan quyén so hiru nha ¢ va quyén st dung dat ¢ s6 947/2007/GCN do UBND
quan B cap ngay 22 thang 6 ndm 2007 va huiy xac nhan cap nhat tén ba Pham
Thi S trén Gidy chung nhén.

5. Giao cho ba Pham Thi S duoc ‘quyén s& hfru va st dung nha dat sau khi
ba S thanh toan gia tri tai san cho cac dong thura ké cua dng C1 theo ky phan.

Truong hop ba S khong thanh toan thi cac dong thira ké c6 quyén 1am don
yéu cau co quan thi hanh an phat mai nha dat s0 B N, phuong A, quan B, theo
Gidy ching nhan quyén sé hitu nha & va quyén sir dung dat & s6 947/2007/GCN
ngdy 22 thang 6 nam 2007 cho ba Pham Thi S (la dong s¢ hitu va dai dién cho
cac dong thira ké ciia éng Lé Vian C1), xac nhan cap nhat sang tén ba Pham Thi
S (dong so hiru) ngay 06 thang 3 ndm 2017 dé thi hanh an. Sau khi trir di cac chi
phi cho viéc phat mai va céc chi phi phat sinh khac theo quy dinh cua phap luat
(néu co) thi s6 tién con lai s& duoc chia theo ty 1€ sau: Ba N dugc nhéan 6,6690%
gi4 tri nha dat; Cac ong ba D6 Van T3, P4 Thi Kim T1, S Kim T4, Lé Thanh
TS5, Lé Trong T2 dugc nhan 5,3352% gia tr1 nha dat; Ba S duoc nhan 78,0028%
gia tri nha dat; Ba N1 duoc nhan 4,0014% gia tri nha dat; Ba N2 duoc nhéan
4,0014% gia tri nha dat. Gia tri thuc té cin ctr vao gia tai thoi diém co quan thi
hanh an dan su phat mai tai san dé thi hanh an.

6. Tiép tuc duy tri Quyét dinh ap dung bién phap khan cip tam thoi sd
81/2017/QD-BPKCTT ngay 17 thang 4 nam 2017 cia Toa an nhan dan Thanh
phd HO Chi Minh.

Ngoai ra, an so thAm con quyét dinh vé an phi va quyén khang céo theo
luat dinh.

Ngay 15 thdng 8 nim 2023, ba Dwong Thi Goi | dai dién theo iiy quyén
ciia nguyén don cé don khdng cdo toan bg Ban dn so thiam:



Ly do khdng cdo:

Thir nhat, Ban an so thim ap dung An 1¢ s6 41/2021/AL duoc Hoi dong
Tham phéan Toa 4n nhan déan t6i cao thong qua ngdy 23 thang 02 nam 2021 dé
giai quyét tranh chap chia thira ké ctia bo d6i co vo trong N4 tap két ra Bic ldy
vo khac 14 trai phap luat vi trudng hop nay di c6 Thong tu s6 60/TATC ngay 22
thang 8 nam 1978 ciia Toa an nhan dan t6i cao hudng dan giai quyét, tic hon
nhan cta ong C véi ba M1 chi cham dit theo cac truong hop dugce huéng dan tai
Thong tu sd 60 ndi trén va con ¢6 Luat Hon nhan gia dinh nim 1959 diéu chinh
hon nhan cia hg. Theo Luat Ban hanh van ban quy pham phap luét hién hanh thi
van ban quy pham phép luat dugc ap dung d6i voi hanh vi tai thoi diém ma van
ban d6 dang co hiéu luc phap luat. Do d6, khong thé ap dung 4n 1¢ néu trén dé
tude quyén thira ké ctia ba M1 dbi vai di san cta ong C dugc.

Thit hai, Toa an cdp so thim danh gia chang ctr vi pham Piéu 108 Luat
T tung dan sy nam 2015 vi khong khach quan, dﬁy du, toan dién, chinh xac,
khong danh gia ting ching ct, sy lién quan giita cac chimg c&t va khang dinh
tinh hop phép, tinh lién quan, gia tri ching minh cta timg chtng ctr. Nhu Gidy
uy quyén viét tay ngay 17 thang 02 nim 1979 ctia mot ngudi tén Lé Van C, Toa
an cap so tham da khong xem xét tinh hop phap va ¢ can cur cua gidy nay ma
con dem gidy ndy 4p dung giai quyét vu an va tudc di quyén loi cia ba M1, dng
C trong can nha B N la hoan toan trai phap luat.

Thur ba, Toa an cép so thAm ap dung Diéu 679 B luat Dan sy nam 2005
dé cho 02 ngudi con riéng ciia ba S ¢o quan hé nudi dudng cham soéc nhau nhu
cha con nhung lai con tinh cong sirc cham séc 6ng C 200.000.000 dong 1a khong
hop 1y.

Thir tir, Toa 4n cap so tham khong cong nhan ba Tran Thi M 1a con ong
Lé Vin C 13 hoan toan trai phap luat vi tai ban so yéu Iy lich dang 6ng C1 thira
nhin ba M 1a con va ba Pham Thi S thira nhan ba M 1a con 6ng C tai Thong bao
152 ngay 22 thang 9 nam 2009 cia UBND phudng A, quan B, Thanh phé Ho
Chi Minh. Hai chimg ct ndy 13 c6 can cir va hop phap khong ai c6 thé bac bo su
thira nhan cta 6ng C va ba S vé ba M 1a con 6ng C.

Thir nam, Toa an qép so:thém khong hay Gidy chimg nhan quyén s& hitu
nha va quyén su dung dat 6 s6 947/2007/GCN do UBND quan B cap ngay 22
thang 6 nam 2007 cho ba Pham Thi S la dong s¢ hiru va dai dién cho cac dong
thira ké cua 6ng C 1a hoan toan trai phap luat vi da khong xem xet tinh hop phap
ve€ hinh thirc va ndi dung theo quy dinh tai Diéu 191 Luat T6 tung hanh chinh.

Do do, yéu cau Toa 4n cap phuc thdm stra ban an so tham, chip nhan toan
bo yéu cau khai kién cua nguyén don.

Tai phién toa phiic tham:

- Ba Dwong Thi G, nguwoi dai dién theo tiy quyén cho ba Lé Thi N, trinh
bay: Gitr nguyén cac ly do khang cao nhu da néu trong don khang cao va yéu

cau Toa 4n cap phuc thim chip nhan khang cdo ctia nguyén don, stra an so tham
theo hudng:



1. Tuyén bd cin nha s6 B N phuong A, quan B 13 tai san chung cta 6ng
Lé Van C va 02 nguoi vg la ba Tran Thi M1 va ba Pham Thi S;

2. Xac dinh hang thira ké thi nhat ctia 6ng Lé Van C, gdm: Vo trude 1a ba
Tran Thi M1, ¢6 04 ngudi con chung ctia 6ng C va ba M1 13 Lé Vian H1, Lé Thj
T9, Lé Thi N, Tran Thi M; Vo sau 12 ba Pham Thi S, ¢6 con chung cua ong C va
ba S 1a Lé Thi Ngoc T7. Sb tién ba N dugc hudng tir cha, me va em gai la:
3.828.627.442 ddng, nguyén don ba N yéu cau nhan chia thira ké bang tién ngay
khi an c6 hi¢u luc phap luat, truong hop khong ai nhén nha, thi nha dugc phat
mai dé thi hanh 4n;

3. Huy Gidy chimg nhan quyén s¢ hitu nha & va quyén st dung dat ¢ sb
947/2007 do UBND quén B cip ngay 22 thang 6 nim 2007 cho ba Pham Thj S
1a ddng so hiru va dai dién cho cac dong thira ké cua ong Lé Van C;

4. Tuyén bd v6 hiéu Vin ban khai nhan di san nha dat B N, phuong A,
quan B s6 000481 do Van phong C2 lap ngay 06 thang 01 nam 2017 (ba Pham
Thi S khai nhan) va Hop dong mua ban nha o, chuyén nhuong quyén st dung
dat & B N, phuong A, quan B s6 005504 do Vian phong C2 1ap ngay 15 thang 3
nam 2017 (chuyén nhuong giita ba Pham Thi S voéi ba Udng Thuy N1 va Udng
Thuy N2);

5. Tiép tuc duy tri Quyét dinh 4p dung bién phap khin cap tam thoi sb
81/2017/QD-BPKCTT ngay 17 thang 4 nam 2017 ciia Toa 4n cip so tham dé
dam bao thi hanh an;

6. Tuyén hoan tra 33.000.000 dong tién tam tmg an phi cho ba N di ndp
theo Bién lai thu tién tam tng an phi s6 AA/2014/0007289 ngay 01 thang 3 nim
2016 cua Chi cuc Thi hanh an dan sy quan Binh Thanh va 300.000 déng theo
Bién lai thu tién tam tng an phi s6 AA/2017/0047218 ngay 17 thang 7 nim
2017 caa Cuc Thi hanh 4n dan sy Thanh phd HO Chi Minh.

- Ludt sw D6 Thi Thanh T la nguwoi bao vé quyén va lgi ich hop phap
ciia bi don, trinh bay: Luat su dong ¥ v6i nhan dinh va quyét dinh cua an so
tham, khong dong ¥ voi cac yéu cau khang cdo cia nguyén don do ba G vira
trinh bay néu trén boi nhitng 1y do sau:

Thi nhdt, thyc té, can nha s6 B (Nay 1a s6 B) N, phuong A, quan B ¢
ngudn gdc tu viéc ba S da ban can nha ¢ Ha Noi, sau d6 gui tién vao cho 6ng Cl
mua nha, ong C1 khong bo ra dong nao, diéu nay dugc thé hién rat rd trong Gidy
uy quyén ngay 17 thang 02 nam 1979 do 6ng C1 viét v6i ndi dung: “..Trude
dady toi co ditng tén trén cai nha ndy do vo toi la Pham Thi S dua tién nho toi
mua...Néu sau nay co ai tranh chdp thi can cit theo gidy uy quyén nay ciia toi
ma d‘en chinh quyén can thiép gidi quyét”. Ngoai ra, trong sudt thoi gian dai 6ng
C1 nam vién, cic con riéng ctia 6ng C1 véi ba M1 khong hé dén tham nom hay
chim séc ong C1, dén nay, cac con riéng cta éng C1, ba M1 ciing khong biét
mo phan hay tro cbt ciia ong C1 dé ¢ déu. Do cin nha dugc mua trong thoi ky
hon nhan nén Toa an cip so tham di tuyén xir ba S c6 70% s& hitu chu cin nha,
ong C1 ¢6 30% s& hitu chu can nha 1a hoan toan ¢6 cén ctr.



Thit hai, vé khang cao yéu cau hudng di san thira ké ctia ba Tran Thi M1
vo trude ong C1, tai Ban khai So yéu 1y lich Pang cta 6ng Lé Vian C1 ngay 04
thang 9 ndm 1974, 6ng C1 da khai nhu sau: “... Nam 1949 vo toi c6 quan hé voi
nguoi khac. Pén nam 1952 thi cdt dit...vo trude cua t6i la Tran Thi M1, da c¢é
chong khdc tir nam 1949, hién dang 6 S, t6i khéng con quan hé gi nita.”. Can clr
vao quy dinh phap luat Hon nhan va gia dinh, xac dinh hon nhan gitta 6ng C1 va
ba M1 da chinh thtrc chdm dit trude khi 6ng C1 két hon v6i ba S, hon nhan caa
ong C1 va ba S 1a hoan toan hop phap, dugc phap luat cong nhan.

Thir ba, vé khang céo yéu cau chia di san thira ké ctia ba Tran Thi M, ban
photo Gidy khai sinh nim 1954 ciia ba M b6 tréng phan ghi tén nguoi cha. Tai
thoi diém nam 1949, ba M1 d3 c6 chéng khac, ong C1 dang di b doi, mat khac,
ba M mang ho Tran chi khong phai ho L (1a ho cua éng C1) nén ba M khong
phai 1a con cua 6ng Cl1.

Thir tu, vé khang cao quyén duoc hudng di san thira ké ctia ba Udng Thuy
N1, ba Udng Thuy N2 va cong strc cham soc, phung dudng, mai tang ma chay
cho ong Lé Van C1 cua ba S, ba N1, ba N2. Pay la quan hé cham soc, nudi
dudng nhau nhu cha con, nén quyén duogc thira ké di san cua nhau va duoc
hudng tién cong sirc 1a ¢o can ci.

Thir nam, vé khang cdo caa ND yéu cau huy Gidy ching nhian Quyén so
hiru nha & va Quyén sir dung dat & sd 947/2007/GCN ngay 22 thang 6 nim
2007, Toa so tham tuyén xtr bac yéu cau khoi kién ctua nguyén don 13 c6 cian cir
phap luat va phu hop voi thuc té khach quan so hitu cht cin nha.

Vi thé, dé nghi Hoi dong xét xir khong chap nhan khang cdo ciia nguyén
don (do ba G la nguoi dai dién theo ity quyén yéu cau), gitr nguyén Ban an so
tham.

- Ong Nguye~n Thanh H, dai dién theo iy quyén ciia bi don ba Pham
Thi S, trinh bay: Dong y voi phan tranh luan cua Luat su T, bao luu 101 trinh
bay tai ndi dung an so tham, dong ¥ voi nhan dinh va quyét dinh cta Toa an cap
so tham, khong dong ¥ dbi véi khang céo va trinh bay cua ba G tai phién toa
phuc thim hém nay. Yéu cau Hoi dong xét xir khong chdp nhan khang cdo cua
nguyén don, giit nguyén ban an so tham.

Dgi di¢n Vién kiém sdt nhan déan cdp cao tai Thanh phé Ho Chi Minh
phat biéu quan diém giai quyét vu dan:

- Vé t6 tung: Thong qua kiém sat viéc giai quyét vu an, tir khi thy Iy dén
thot diém hién nay thay rang Tham phan, Hoi dong xét xtr va nhitng nguoi tham
gia t0 tung da chap hanh ding quy dinh cua B luat To tung dan su, khong co vi
pham.

- Vé noi dung: Khi gidi quyét vu an, Toa an cap so tham da xem xét, danh
gia tai liéu, chung cir mot cach day du va toan dién. Quyét dinh cuia Toa an cap
so tham 1a co6 can ctr, dung quy dinh ctua phap luat.
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Ngoai ra, tai cip phuc tham, cc duong sy khong cung cap thém tai liéu,
ching ct méi lam thay d6i ndi dung, tinh tiét vy an, nén dé nghi Hoi dong xét
xtr khong chap nhan khang cdo cta ba N (do ba Duwong Thi G dai dién theo iy
quyén co khang cdo), gitt nguyén Ban an so tham.

NHAN PINH CUA TOA AN:

Can cuw vao cdc tai liéu chung ciwr co tqi hé so vu an, 107 trinh bay cua cac
dwong sy va két qua tranh tung tai phién toa, trén co so xem xét khach quan,
toan dién va day du chung cu, Hoi dong xét xur phuc tham nhdn dinh nhu sau:

- Vé thii tuc 10 tung:

+ Khang cao cua ba Duong Thi G (nguoi dai dién theo uy quyén cua
nguyen don) con trong han luat dinh va hop 1¢ duoc xem xét tai cap phuc tham
theo quy dinh tai Diéu 273 BJ luat T6 tung dan sy nam 2015.

+ Nguoi ¢6 quyén loi, nghia vu lién quan con lai khong khang cao da
dugc triéu tap hop 1€ hai lan nhung vang mat nén can cu Diéu 296 B luat T6
tung dan sy, Ho1 dong xét xir tién hanh xét xur Vang mat.

+ Tda an cp so thim xac dinh quan hé tranh chap, thoi hiéu khoi kién va
thu ly gidi quyét la dung theo quy dinh tai Diéu 26, Diéu 37, Diéu 39 B luat To
tung dan su.

- Vé ngi dung:

Poi véi khdng cdo cia ba Duwong Thi G dai dién theo 1y quyén cia
nguyén don, xét:

[1] V& quan hé hon nhén:

Theo hd so 1y lich dang vién ciia 6ng Lé Vian CI viét ngay 28 thang 02
nam 1977 c6 xac nhan cua Bi thu Quan uy Bl ngay 15 thang 6 nam 1977 cung
161 trinh bay cua duong su thé hién: Ong Lé Van C1 chung song v4i ba Tran Thi
M1, c6 bén ngudi con gdm 6ng Lé Vian HI, ba Lé Thi N, 6ng Lé Vian T6 va ba
Lé Th1 M2.

Thang 4 nam 1954, ong C1 tap két ra B. Nam 1961, 6ng C1 chung séng
vo1 ba Pham Thi S ¢6 01 nguoi con chung 1a Lé Thi Ngoc T7, sinh nam 1962
(chét nam 1991, khong c6 chong con). Sau nam 1975, éng C1, ba S cing véi
con la Lé Thi Ngoc T7 va hai con riéng cuia ba S 1a ba Uong Thuy N1 va ba
Uobng Thay N2 tré vao mién N sinh séng. Khi vao mién N sinh séng, 6ng C1
khong chung sdng véi ba M1,

Theo An 1& s6 41/2021/AL duoc Hoi déng Tham phan Toa an nhan dan
t6i cao thong qua ngdy 23 thang 02 nim 2021, quan hé hon nhan giita 6ng C1
voi ba M1 va quan h¢ hon nhan gitra 6ng C1 vdi ba S déu 1a hon nhan thyc té.
Ong C1 va ba M1 chung séng voi nhau nhu vo chong, khong dang ky két nhung
den nam 1961, 6ng C1 chung sdng véi ba S nhu vo chong, khong con chung
song v6i ba M1. Pén nim 1975, sau khi tré vé mién N, 6ng C1 ciing khong
chung sdng véi ba M1 ma van chung sdng véi ba S nén trudng hop nay duoc coi
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1a trude khi Luat Hon nhan va gia dinh nam 1986 ¢6 hi€¢u luc, 6ng C1 da chung
sdng v6i ba S nhu vo chdng. Vi vay, trudng hop nay A 16 sb 41/2021/AL xéc
dinh hon nhan thyc té dau tién giita 6ng C1 voi ba M1 da cham dat tir sau 30
thang 4 nam 1975 (tc sau Ngay Giai phong mién N, thdng nhét dat nudc, ong
C1 tr¢ vé Thanh phd HO6 Chi Minh nhung 6ng C1 van khong tro lai chung song
v6i ba M1 ma van chung sdng v&i ba S dén khi 6ng C1 chét).

[2] V& hang thira ké:

Nhu d3 néu, quan hé hon nhan giira ong C1 véi ba M1 dd cham dut tir sau
30 thang 4 nam 1975. Ba M1 khong con la vg cua 6ng C1 tir sau 30 thang 4 nam
1975 nén khong dugce huong thira ké theo phap luat doi voi di san cua 6ng C1 dé
lai.

Cin ctr Piéu 25, Diéu 26, Diéu 28 Phép 1énh thira ké duoc Hoi dong Nha
nudce thong qua ngay 30 thang 8 nam 1990, x4c dinh hang thura ké thir nhat cua
ong C1 gom co vo va cac con:

1. Vo la ba Pham Thi S;

2. Con la ong Lé Van HI (chét nam 1988), khong c6 vo con, chét sau 6ng
Cl1, c6 me la ba Tran Thi M1;

3. Con 1a ba Lé Thi N, c6 gidy khai sinh thé hién tén cha 1a Lé Van C1 va
tén me la Tran Thi M1;

4. Con la 6ng Lé Vin T6 (chét nim 2014, chét sau ong Cl), co vo da ly
hon va céc con gom cac ong/ba P6 Van T3, D6 Thi Kim T1, D6 Kim T4, Lé
Thanh TS5, Lé Trong T2;

5. Con chung cua 6ng C1 va ba S 1a ba L& Thi Ngoc T7 (chét nam 1991),
khong c6 chong con, ba T7 chét sau 6ng Cl1;

6. Con riéng cua ba S 1a ba U6ng Thuy N1 va ba Uong Thay N2, nhung
co moi quan hé chim séc, nudi dudng véi ong C1 nhu cha con. Theo Cong van
s6 3031/CAQ-QLHC ngay 09 thang 8 nam 2022 cua Cong an quan B thé hién
viéc 6ng C1 dtmg chi ho trong Gidy ching nhan dang ky nhan khau thuong tra
ngay 01 thang 10 ndm 1976, ba N1 va ba N2 1a con nén ba N1, N2 dugc hudng
thira ké di san cta 6ng C1.

Riéng nguyén don la ba Tran Thi M, sinh ngay 17 thang 10 nam 1954
trong qua trinh Tda an cip so tham gidi quyét vu an nguyén don da chét nam
2016 (khéng co chdng con). Gidy khai sinh ctia ba Tran Thi M thé hién tén me
1a Tran Thi M1, khong ghi tén cha. Ngoai 10i khai ciia ba N, ba M ra thi nguyén
don ciing khong cung cap duoc tai lidu nao khac dé c6 so sé phap 1y chimg minh
ba Tran Thi M 1 con cua 6ng C1. Trong khi theo Ho so 1y lich dang vién cua
ong C1 viét ngay 28 thang 02 nam 1977 c6 ghi tén con 1a Lé Thi M2, 21 tudi
(khéng c6 nam sinh), néu tinh tai thoi diém viét 1y lich dang vién ngay 28 thang
02 ndm 1977, ba Lé Thi M2 21 tudi thi ba Lé Thi M2 sinh nim 1956 (sau ngay
ong C1 tap két ra B vao thang 4 nam 1954), nén khong cé co so dé xac dinh ba
Lé Thi M2 va nguyén don ba Tran Thi M sinh 1954 1 ciing mot ngudi. Do do,
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Tda so tham khong chdp nhan ba Tran Thi M dugc hudng thira ké theo phap luat
doi véi di san cua 6ng C1 1a c6 can cu.
[3] V& di san thira ké:

Can ctr Gidy ban nha ngay 15 thang 11 nam 1975 thé hién nha dit s6 B N,
phuong A, quan B do 6ng L¢ Van C1 mua cua ba N3. Theo Gidy uy quyén do
ong Lé Van CI1 viét ngay 17 thang 02 nam 1979 gui UBND quén B, 6ng Cl
trinh bay ba S dua tlen cho 6ng C1 mua nha sO BN (nay la nha s6 B N) vi ndm
1975 ba S dang & mién B, dén nim 1978 ba S méi chuyén vé Thanh phd H6 Chi
Minh cong tac. Sau nay néu c6 tranh chap dén can nha thi can ct theo gidy ay
quyén dé giai quyét.

Nén, c6 co s& xac dinh nha dit s B N 1 tai san chung cua 6ng C1 va ba
S tao 1ap trong thoi ky hon nhan. Toa so tham xac dinh, ba S ¢ cong suc dong
gop nhiéu hon nén duoc chia 70% gia tri nha dat 1a c6 can cu, boi 18: Nha dat s6
C phd K, quian D, Thanh phd Ha Noi ma ba S da ban rdi dua tién cho 6ng C1
mua nha dat tai sé B N 13 tai san chung trude d6 cia ba S, chong trude (da chét)
ctia ba S va cac con chung ciia ba S v4i chong trude 1a ba Udng Thay N1 va ba
Ubng Thuy N2. Theo d6, xac dinh di san cua 6ng Lé Van C1 dé lai 1a 30% gia
tri nha dt, theo ching thu tham dinh gia ciia Cong ty TNHH MTV T10 thi nha
dat s6 288Q No Trang L1 c6 gia tri 12 10.050.147.044 ddng va phan di san cua
ong C1 ¢o gid tri 1a 10.050.147.044 dong x 30% = 3.015.044.113 dong.

[4] V& chia di san thira ké:

Ong C1 chét, khong dé lai di chiic nén di san ctia ong C1 s& duoc chia déu
cho hang thira ké thir nhat gdm vo va cac con cia 6ng C1 nhu di néu tai muc [2]
nén trén. Trong do, ba S va ba N1, ba N2 la nhitng nguoi da chdm séc cho 6ng
C1 trong thoi gian 6ng C1 bi bénh, dén khi 6ng C1 qua doi, ba S va ba N1, ba
N2 di bo tién dé lo ma chay. Pdng thoi, sau khi 6ng C1 chét thi ba S va ba N1,
ba N2 tiép tuc quan 1y, ké khai ding ky nha dit theo quy dinh phap luat. Do vy,
Toa an cap so tham da tinh cong stc nuodi dudng, chim soc, lo mai ting ngudi
dé lai di san va cong strc quan ly, giit gin ton tao di san cho ba S va ba N1, ba
N2 véi s6 tién 200.000.000 dong/phan di san ctia 6ng C1 dé lai (phan di san cua
ong C1 co gia tri 14 3.015.044.113 ddng) 1a phu hop.

Theo d6, phan di san ciia ong C1 sau khi trir cong stc, giir gin ton tao tai
san, con lai 14 3.015.044.113 dong — 200.000.000 dong = 2.815.044.113 ddng, s&
chia 07 ky phan cho hang thira ké thi nhat gdbm ba S, 6ng H1, ba N, 6ng T6, ba
N1, ba N2, ba T7, mdi nguoi thura ké duoc huong 01 ky phén cO gia tri la
402.149.159 dong.

Cu thé:

1. Ong Lé Van HI chét nam 1988, khong c6 vo con. Me 1a ba Tran Thi
M1 duogc huong thira ké phan ctia 6ng H1 1a 402.149.159 ddng. Tuy nhién, ba
M1 chét nam 2008 (chét sau ong C1) nén cac con cua ba M1 1 cac 6ng/ba 1a Lé
Thi N, Lé Vin T6 va Tran Thi M mdi ngudi duoc hudng 1/3 suit thira ké cua ba
M1 (phan thira ké ba M1 dugc hudng tir ong H1) 1a 402.149.159 dong : 3 =
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134.049.719 dong.

2. Ong Lé Vin T6 chét nim 2014, c6 vo 1a DS Thi H2 (da ly hon theo
Quyét dinh cong nhan thuan tinh ly hon sé 373/2011/QDST-HNGD ngay 29
thang 7 nim 2011), nén cac con 13 cic ong/ba: DS Vin T3, P Thi Kim T1, D6
Kim T4, Lé Thanh T5, Lé Trong T2 dugc huong ph?m di san cua ong T6 la
402.149.159 ddng va phan ong T6 duoc hudng tir ba M1 1a 134.049.719 dong.
Téng cong 536.198.878 dong, twong duwong 5,3352% gia tri nha dat.

3. Ba Lé Thi N dugc hudng phﬁn thra ké cua ong Cl1 dé lai la
402.149.159 ddng, phan thira ké ciia ba M1 (do ba M1 dugc huong tir 6ng H1)
dé lai 1a 134.049.719 dong. Dong thoi, ba M chét nim 2016, khong c¢6 chong
con. Cha me chét trudc ba M nén ba N dugc hudng thira ké phan ba M (do ba M
dugc hudng tir ba M1 13 134.049.719 dong).

Tong cong ba N dugc huong 1a 402.149.159 dong + (134.049.719 dong x
2) =670.248.597 dong, tuong duong 6,6690% gia tri nha dat.

4. Ba Lé Thi Ngoc T7 chét nam 1991, khong co chong con nén ba S la me
cua ba T7 dugc hudng phan thira ké cua ba T7 1a 402.149.159 dong.

5. Ba Pham Thj S dugc huong thira ké cia ong C1 1a 402.149.159 dong
va phan thtra ké cua ba T7 duoc huong tir ong C1 la 402.149.159 dong. Tong
cong la 804.298.318 dong, tuong duong 8,0028% gia tri nha dat.

6. Ba Uong Thuy N1 dugc huong phan thira ,ké ciia ong C1 dé lai 1a
402.149.159 dong, tuong duong 4,0014% gia tri nha dat.

7. Ba Uong Thuy N2 dugc huong phan thira ,ké ciia ong C1 dé lai 1a
402.149.159 dong, twong duong 4,0014% gia tri nha dat.

[5] Xét, do ba S duoc s& hiru 70% gia tri nha dat cong voi phﬁn ba S duoc
chia di san 13 8.0028% gi4 tri nha dat, ba S duoc sO hiru phan 16n gia tri nha dét
(78,0028%). Mat khac, ba S da c6 qua trinh sinh song lau dai trong can nha sd B
N. Dong thoi, nha dit s6 B N 1a khéi tai san chung khéng thé tach roi tung phan
dé chia bang hién vat, tai cap phuc thim nguoi dai dién theo uy quyén cua
nguyén don ciing yéu cau chia gia tri. Do d6, Toa 4n cép so thim giao cho ba S
dugc quyén sd hiru, sir dung nha dat va co nghia vy thanh toan gia tri ky phan
cho céc dong thira ké cua 6ng C1 1a c6 can ctr.

Trudng hop ba S khong thanh toén gia tri ky phan cho cac dong thira ké
thi cac dong thira ké c6 quyén lam don yéu cdu co quan thi hanh an dan su c6
tham quyén phat mai nha dit sé6 288Q No Trang L1 (nhu néu trén) dé thi hanh
an. Sau khi trir di cac chi phi cho viéc phat mai va céac chi phi phat sinh khac
theo quy dinh ctia phap lut (néu ¢d), sd tién con lai s& dugc chia theo ty 1é sau:
Ba N dugc nhan 6,6690% gia tri nha dat; Cac ong/ba b6 Vian T3, P4 Thi Kim
T1, Pd Kim T4, Lé Thanh T5, Lé Trong T2 dugc nhan 5,3352% gia tri nha dat;
Ba N1 duogc nhén 4,0014% gia tri nha dat; Ba S duoc nhan 78,0028% gia tri nha
dat; Ba N2 duogc nhan 4,0014% gia tri nha dat. Gia tri thuc té can ctr vao gia tai
thoi diém co quan thi hanh an dan sy phéat mai thi hanh an.
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[6] Dbi v6i yéu cau ciia nguyén don vé viéc huy Vin ban khai nhan di san
thira ké, xét thdy: Ngay 06 thang 01 nam 2017, ba S 1ap Vin ban khai nhén di
san thira ké c6 noi dung cha me 6ng C1 khong rd ho tén, chét truée ong C1. Vo
Pham Thi S, con Lé Thi Ngoc T7 (chét khong cé chong con). Ngoai ra, ong C1
khong c6 con dé hay con nudi nao khac. Ba S 14 nguoi huong phan di san ong
ClvabaT7.

Nhu d& phén tich, hang thira ké tht nhat ciia 6ng C1 gdm c6 ba S, ong
H1, ba N, ong T6 (cé thira ké thé vi la cdc ong/ba Bé Van T3, P6 Thi Kim T1,
D6 Kim T4, Lé Thanh TS5, Lé Trong T2), ba N1, ba N2, ba T7. Ba S 1ap Vin ban
khai nhan di san thira ké, khai thiéu nguoi thira ké ctia 6ng C1. Do do, nguyén
don yéu cau tuyén vo hidu Vian ban ké khai di san thira ké ngay 06 thang 01 nam
2017 13 ¢6 co s& chip nhan.

[7] D6i véi yéu cau tuyén vo hiéu Hop ddng chuyén nhuong nha dét giita
ba S voi ba N1, ba N2, xét:

Ba S 1ap Vin ban khai nhan di san thira ké, khai thiéu nguoi thira ké cta
ong C1, tir ¢6 lam thu tuc chuyén quyén so hiru sang tén rdi chuyén nhugng nha
dat cho ba N1 va ba N2 1a xdm pham dén quyén loi cta céc df)ng thira ké con lai
cua 6ng Cl, trong d6 c6 nguyén don. Do do, nguyén don yéu cau tuyén vo hi¢u
Hop dong mua ban nha & va chuyén nhuong quyén sir dung dat & ngay 15 thang
3 nam 2017 gitta ba S v6i ba N1 va ba N2 1a c¢6 co s chip nhan.

[8] D61 v61 yéu cdu cia nguyén don vé viéc huy Gidy chirng nhan va huy
viéc xac nhan cap nhat tén ba S trén Giay ching nhan:

Do xac dinh ba S ¢6 quyén s& hitu trong cin nha 13 70% gia tri va nhan
phan thira ké tir ong C1 va ba T7, nén giao cho ba S dugc s hiru nha, dat sau
khi thuc hién nghia vu hoan tra bang gi tri di san cho cac dong thira ké 1 phu
hop, nén khong can thiét phai hiy Gidy chimg nhan va hily xac nhan cép nhat
trén Gidy chung nhén.

[9] DP6i véi Quyét dinh ap dung bién phap khin cip tam thoi sb
81/2017/QD-BPKCTT ngay 17 thang 4 nam 2017 cia Toa an nhan dan Thanh
pho HO Chi Minh, xét:

Hién ba S con phai ¢6 trach nhiém giao cho cac dong thira ke phan gia tri
di san dugc huong nhu da néu trén, nén can chap nhan phan yéu cau khang cao
nay cua nguyén don tiép tuc duy tri Quyét dinh ap dung bién phap khan cip tam
thoi s6 81/2017/QD-BPKCTT néu trén dé dam bao thi hanh an. Trudng hop ba
Pham Thi S ¢6 tién va hoan tra da phan gia trj di san ma cac dong thira ké cua
ong L& Van Cl dugc huong (nhu da néu trén) trudce khi co quan thi hanh an dan
su ¢6 thim quyen ap dung bién phap cudng ché (phat mai nha dat) dé thi hanh
an, thi Quyét dinh ap dung bién phap khan cap tam thoi sé 81/2017/QP-
BPKCTT duong nhién hét hiéu luc thi hanh.

[10] V& an phi dan Sy SO tham: Toa so tham quyét dinh ba Lé Thi N
(nguyén don) 1a nguoi cao tudi nén duogc mién, khong phai chiu 4n phi dan sy so
tham nhung lai khong tuyén tra lai tién tam ing 4n phi ma nguyén don ba Lé
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Thi N va ba Tran Thi M (di chét) da ndp 1a thiéu sot, vi thé chép nhan yéu cau
khang cdo nay cua nguyén don. T8 hoan tra cho ba Lé Thi N s6 tién 33.000.000
dong tién tam Gng an phi ma ba N va ba M dé ndp theo Bién lai thu tam ung an
phi, 1& phi Toa 4n s6 AA/2014/0007289 ngay 01 thang 3 nam 2016 cta Chi cuc
Thi hanh an dan sy quan Binh Thanh va s6 tién 300.000 déng theo Bién lai thu
tam (mg 4n phi, 1& phi Toa an s6 AA/2017/0047218 ngay 17 thang 7 ndm 2017
ctia Cyc Thi hanh 4n dan sy Thanh phé H6 Chi Minh.

[11] Tt nhitng phan tich va nhan dinh néu trén, Hoi dong xét xir chap
nhan d& nghi cta dai dién Vién kiém sat, chdp nhan mot phén khang cao cua ba
L& Thi N (do ba Dwong Thi G la nguoi dai di¢n theo uy quyén khang cdo). Sira
mot phan an so thAm vé 4n phi.

[12] An phi dan su phuc thim: Ba Lé Thi N 1a nguoi cao tudi nén duoc
mién 4n phi theo quy dinh tai Piéu 12 Nghi quyét s6 326/2016/UBTVQH14
ngay 30 thang 12 nam 2016 cua Uy ban thuong vu Quéc hdi quy dinh vé mirc
thu, mién, gidm, thu, ndp, quan 1y va sir dung 4n phi va 1¢ phi Toa an.

~ [13] Quyét dinh khac cia én so tham vé 4n phi dan sy so thdm, vé chi phi
tham dinh gia khong c6 khang céo, khang nghi c6 hiéu lyc thi hanh ké tr ngay
hét thoi1 han khang cdo, khang nghi.

Vi cac lé trén,
QUYET PINH:

Can ctr khoan 5, khoan 11 Diéu 26, Diéu 37, diém ¢ khoan 1 Diéu 39,
Diéu 147, Diéu 245, Diéu 273, Diéu 296, khodn 2 Diéu 308, Diéu 309 B¢ luat
T tung dan sy ndm 2015; Cac Diéu 25, Diéu 26, Diéu 28 Phéap 1énh thira ké
dugc Hoi dong Nha nude thong qua ngdy 30 thang 8 nam 1990; Luat Thi hanh
an dan sy nam 2008 (stra d6i, bo sung nam 2014); An 18 s6 41/2021/AL duoc
Ho1 dong Tham phan Toa an nhan dan t6i cao thong qua ngay 23 thang 02 nim
2021; Piéu 12, Picu 29 Nghi quyét sd 326/2016/UBTVQH14 ngay 30 thang 12
niam 2016 ctua Uy ban thuong vu Qubc hdi quy dinh vé muc thu, mién, giam,
thu, ndp, quan 1y va st dung 4n phi va 1é phi Toa an; Piéu 27 Phéap 1énh vé an
phi, 1€ phi Toa an ndm 2009.

Tuyén xu:

1. Chap nhan mot phan khang céo ctia ba Lé Thi N (do ba Duwong Thi G
la ngwoi dai dién theo 1y quyén). Sita mot phan Ban an dan su so thim sb
1362/2023/DS-ST ngay 10 thang 8 nam 2023 cua Toa an nhan dan Thanh phd
Hb Chi Minh vé 4n phi.

2. Chap nhan mot phan yéu cau khoi kién cua nguyén don:

2.1. X4c dinh nha dat s6 B N, phuong A, quian B, Thanh phé HO Chi
Minh, theo Gidy chiig nhan quyén s& hitu nha & va quyén st dung dat o sb
947/2007/GCN ngay 22 thang 6 nim 2007 do UBND quédn B cap cho ba Pham
Thi S (Ia dong sé hivu va dai dién cho cdc dong thira ké cia éng Lé Van Cl),
Vian phong D - Chi nhanh quin B xac nhan cap nhat sang tén ba Pham Thi S vao
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ngay 06 thang 3 nam 2017 1a tai san chung cua 6ng L€ Van C1 (Lé Van C) va ba
Pham Thi S.

2.2. Xac dinh 70% nha dat s6 B N, phuong A, quan B, Thanh phé Ho Chi
Minh thudc quyén sé& hiru cua ba Pham Thi S.

2.3. Xéc dinh di san ctia ong Lé Vin C1 dé lai 1a 30% gid tri nha dat s6 B
N, phuong A, quan B, Thanh pho H6 Chi Minh.

2.4. Nhitng ngudi dugc hudng thira ké ciia 6ng Lé Van C1:

- Ba Lé Thi N duoc nhén la 670.248.597 ddng, twong duong 6,6690% gia
tri nha dat.

- Céc 6ng/ba: D6 Van T3, D6 Thi Kim T1, 6 Kim T4, Lé Thanh T5, Lé
Trong T2 dugc nhan la 536.198.878 dong, twong duong 5,3352% gia tri nha dat.

- Ba Rham Thi S dugc nhan 1a 804.298.318 déng, tuong duong 8,0028%
gia tr1 nha dat.

- Ba Uong Thiy N1 duoc nhan la 402.149.159 dong, twong dwong
4,0014% gia tri nha dat.

- Ba Uong Thiy N2 duoc nhan la 402.149.159 dong, twong duong
4,0014% gié tri nha dat.

3. Chap nhan yéu cau ctia nguyén don: Tuyén bd Vin ban khai nhan di
san thira ké ngay 06 thang 01 ndm 2017 do ba Pham Thi S 14p tai Vin phong C2
vO hiéu.

4. Tuyén bd Hop déng mua ban nha & va chuyén nhugng quyén sir dung
dat & ngay 15 thang 3 nim 2017 giita ba Pham Thi S v6i ba Udng Thay N1 va
ba Uong Thiy N2 vo hi¢u.

5. Khong chap nhan yéu cau cua nguyén don vé viéc huy Gidy ching
nhan quyén so hiru nha ¢ va quyén st dung dat & s6 947/2007/GCN do UBND
quan B cap ngay 22 thang 6 ndm 2007 va hiy xac nhan cap nhat tén ba Pham
Thi S trén Gidy chung nhén.

6. Giao cho ba Pham Thi S duoc quyén sé"hﬁu va st glung nha dét sau khi
ba S thanh todn gia tri tai san la di san cho cac dong thura ké cua ong Lé Van C1
theo ky phan dugc hudng.

7. Tiép tuc duy tri Quyét dinh ap dung bién phap khan cip tam thoi sb
81/2017/QD-BPKCTT ngay 17 thang 4 nam 2017 cia Toa an nhan dan Thanh
pho H6 Chi Minh dé dam bao thi hanh an.

7.1. Truong hop ba Pham Thi S khong thanh toan gia tri cac ky phan dugc
hudng cho cac dong thira ké, thi cac c’[ong thira ké c6 quyén 1am don yéu cau co
quan thi hanh 4n phat mai nha déat s6 B N, phuong A, quan B, theo Gidy chung
nhan quyén s¢ hitu nha & va quyén st dung dat & s6 947/2007/GCN ngay 22
thang 6 nam 2007 cho ba Pham Thi S (la dong sé hitu va dai dién cho cdc dong
thira ké cia ong Lé Van CI), x4c nhan cap nhat sang tén ba Pham Thi S (déng
s& hitu) ngdy 06 thang 3 nam 2017 dé thi hanh an.
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Sau khi trir di cac chi phi cho viéc phat mai va cac chi phi phat sinh khac
theo quy dinh cua phap ludt (néu ¢d) thi sé tién con lai s& dugc chia theo ty 16
sau: Ba N dugc nhan 6,6690% gia tri nha dat; Cac ong ba D6 Vin T3, P Thi
Kim T1, D6 Kim T4, Lé Thanh T5, Lé Trong T2 duoc nhan 5,3352% gi4 tri nha
dat; Ba Pham Thi S duoc nhan 78,0028% gia tri nha dat; Ba Udng Thi N5 duoc
nhan 4,0014% gia tri nha dat; Ba Uobng Thi N6 dugc nhan 4,0014% gia tri nha
dat. Gia tri thuc té can cr vao gia tai thoi diém co quan thi hanh an dan sy phat
mai tai san dé thi hanh an.

7.2. Trudong hop ba Pham Thi S ¢6 tién va hoan tra d¢u phan gia tri di san
ma cac dong thira ké ctia ong Lé Van C1 dugc huong nhu néu trén truoc khi co
quan thi hanh an dan sy c6 thim quyén ap dung bién phap cudng ché (phat mai
nha dat) dé thi hanh 4n thi Quyet dinh 4p dung bién phap khan cap tam thoi sb
81/2017/QD-BPKCTT duong nhién hét hiéu luc thi hanh.

8. Vé an phi dan sy so thim: Ba Lé Thi N khong phai chiu an phi dan su
so' tham, hoan tra cho ba Lé Thi N 33.000.000 (ba muoi ba tri¢u) déng tién tam
ung an phi ma ba Lé Thi N di ndp theo Bién lai thu tam Ung an phi, 1€ phi Toa
an s6 AA/2014/0007289 ngay 01 thang 3 nam 2016 cua Chi cuc Thi hanh an
dan sy quan Binh Thanh va 300.000 (ba tram nghin) déng theo Bién lai thu tam
mg an phi, 1& phi Toa an s6 AA/2017/0047218 ngay 17 thang 7 nim 2017 cua
Cuc Thi hanh an dan sy Thanh phé H6 Chi Minh.

9. An phi dan sy phuc thim: Ba Lé Thi N (co nguoi dai dién theo uy
quyén la ba Duong Thi G khang cdo) dugce mién an phi dan su phuc tham.

10. Quyét dinh khac cua Ban an so tham vé phan an phi cua cac duong su
khac khong c6 khang cao, khang nghi c6 hiéu luc thi hanh ké tir ngay hét thoi
han khang c4o, khang nghi.

11. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an dan sy, thi nguoi dugce thi hanh an dan sy, nguot phai thi hanh
an dan su co quyén théa thuan thi hanh an, co quyén yéu cu thi hanh an, tu
nguyén thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6,
Diéu 7, Piéu 7a, Diéu 7b va Piéu 9 Luat Thi hanh 4n dan sy, thoi hiéu thi hanh
an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh an dan su.

12. Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa an nhdn dén toi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP. Ho Chi Minh;

- TAND TP. H6 Chi Minh;

- VKSND TP. H) Chi Minh;

- Cuc THADS TP. H6 Chi Minh;

- Cac duong su (8);

- Luu VT (5), HS (2), 30b, (TK-PH)

Nguyén Vin Tiu
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